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CASES   ARGUED  AND   DETERfflNED 

|n  ^  SBprtmt  €tmt  of  ^labams* 


BEN  (a  slave)  vs.  THE  STATE. 

[indictment  AQAINST  slave  for  irrRDER  OF  ANOTHER  8LATB.] 

1.  Admisnhility  of  eharader  of  deceased,  as  etidenee  for  prose&uiion. 
On  a  trial  for  mnrder,  the  prosecution  cannot  adduce  evidence  of 
the  peaceable  character  of  the  deceased,  when  it  has  not  been 
assailed  by  the  prisoner. 

2.  Dymg  declarations, — The  dying  declarations  of  the  deceased,  re- 
specting the  state  of  feeling  which  existed  between  himself  and 
the  prisoiier,  are  not  competent  evidence  for  the  prosecution. 

From  the  Circuit  Court  of  Baldwin. 
Tried  before  the  Hon.  C.  W.  Rapier. 

Thk  prisoner  in  this  case,  a  slave,  was  indicted  far  the 
murder  of  another  slave,  and  pleaded  not  guilty  to  the 
indictment.  "On  the  fritfl,"  as  the  bill  of  exceptions 
states,  "during  the  operfiog  examination  of  the  witnesses 
for  the  prosecution,  the  State  proposed  to  prove  the  good 
character  of  the  deceased,  as  a  peaceable,  well-behaved 
negro.  The  prisoner  objected  to  this  evidence ;  but  the 
court  overruled  the  objection,  and  allowed  the  evidence ; 
and  the  State  thereupon  proved,  that  the  deceased  was  a 
person  of  good  character,  was  a  member  of  the  church, 
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Ben  (a  slave)  ▼.  The  State. 

and  was  of  peaceable  character;  to  the  admission  of 
which  evidence  the  prisoner  excepted.  The  prisoner 
offered  no  evidence  of  the  character  of  the  deceased  da- 
ring the  trial,  nor  was  any  snch  evidence  given  in  bis 
behalf." 

** Daring  the  progress  of  the  cause,  and  in  the  opening 
examination  of  the  witnesses  for  the  prosecation,  and 
after  several  witnesses  had  been  examined  as  to  the  facts 
oi  the  homicide,  the  master  of  the  deceased  was  placed 
on  the  stand  by  the  State  as  a  witness,  and  testified,  that 
he  came  to  the  deceased  after  he  had  received  his  death- 
wounds,  and  was  satisfied  that  he  would  die,  and  told  him 
so;  that  the  deceased  was  conscious  that  he. would  die 
from  his  wounds,  and  so  expressed  himself,  and  directed 
his  fellow-servants  what  to  do  with  the  little  effects  he 
had ;  that  this  was  early  in  the  morning,  and  that  the  de- 
ceased died  on  tlie  following  evening,  about  night.  The 
State  theil  proposed  to  give  in  evidence  the  declarations 
of  the  deceased  to' his  master,  respecting  the  state  of 
leeling  between  himself  and  the  prisoner.  The  prisoner 
objected  to  the  introduction  of  this  evidence ;  but  the 
court  overruled  the  objection,  and  admitted  the  evidence. 
The  master  thereupon  testified,  that  the  deceased  said., 
*he  was  knocked  down,  but  did  not  know  who  did  it; 
that  some  time  before  he  had  met  the  prisoner,  (who  was 
a  runaway,)  near  the  premises  of  his  master,  and  told  him 
that  he  had  better  go  home,  and  that  he  would  tell  his 
master  if  be  did  not ;  to  which  the  prisoner  replied,  that 
he  intended  to  do  so  th|^next  day.'  To  which  ruling  and 
admission  of  evidence  the  prisoner  excepted." 

Smith  &  ChandiiSR,  for  the  prisoner. 

M.  A.  Balbwik,  Attorney-Geneml,  contra. 

The  opinion  of  the  court  was  delivered,  Feb.  16,  '61,  by 
A.  J.  WALKER,  C.  J.— It  has  been  decided  in  this 
State,  that  the  bad  character  of  the  deceased  is  compe- 
tent^ evidence  for  the  accused,  where  the  cirourostancos 
are  such  that  they  would  be  illustrated. by  such  character. 
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Tbe  reason  upon  which  that  decision  rests,  is,  that  the 
slajer  must  be  reasonably  presumed  to  act  upon  the  cir- 
camstaaces  surrounding  him,  as  they  are  colored  by  the 
bad  character  of  the  deceased ;  and  that,  therefore,  it  is 
but  just  to  the  accused  that  the  jury  should  know  that 
character.  We  do  not  think  that  this  reasoning  requires 
us  to  liold,  that  the  State  may  go  into  evidence  of  the 
peaceable  character  of  the  deceased,  when  it  is  not  as- 
sailed  on  the  part  of  the  accused.  If  the  character  of  the 
deceased  was  that  of  a  peaceable  man,  the  circumstances 
may  safely  be  left  to  speak  their  own  language :  it  is  not 
requisite  to  their  interpretation  that  the  character  should 
be  known. 

The  character  of  a  witness  for  truth  cannot  be  sup- 
ported, until  it  has  been  as8aile«) ;  and,  on  the  other  hand, 
the  charaeter  of  one  charged  with  a  crftninal  ofiense,  can 
•  not  be  assailed,  except  in  reply  to  evidence  of  good  cha- 
racter. These  cases  show  that,  in  holding  the  bad  cha- 
racter of  the  deceased  admissible  for  the  accused,  and 
denying  that  gopd  character  is  admissible  for  the  State, 
we  have  analogizes  in  the  law  to  support  us.  We  think  it 
much  safer  not  to  extend  the  rule,  in  reference  to  the  ad- 
missibility of  the  character  of  the  deceased,  so  far  as  to 
permit  the  State  to  adduce  primarily  evidence  of  good 
character.  The  authorities,  with  the  exception  of  Dukes 
V.  State,  (11  Ind.  557,)  to  the  report  of  which  we  have 
no  access,  give  the  rule  no  greater  extension,  than  to  em- 
brace evidence  of  bad  chiBiracter  adduced  by  the  defend- 
ant ;  and  we  think  it  safer  to  so  limit  the  rule. — State  v. 
Hicks,  27  Miss.  588;  Monroe  v.  State,  5  Georgia,  137 ; 
State  V.  Tacket,  1  Hawks,  216 ;  State  v.  Barfield,  8  Ire- 
dell's Law,  844;  Wharton  on  Horn.  249;  Franklin  v. 
State,  39  Ala.  14 ;  8  Qreenleaf  on  Ev.  27. 

[2.]  The  court  erred,  in  permitting  the  State  to  give  in 
evidence  the  dying  declaration  of  the  deceased,  as  to  the 
state  of  feeling  existing  between  himself  and  the  prisoner. 
We  decided  in  Mose  v.  State,  (35  Ala.  421,)  that  the  ad- 
missibility of  dying  declarations  was  restricted  to  state- 
ments ^'  as  to  the  circumstances  immediately  attending 
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the  act,  and  forming  a  part  of  the  re^  gestae"    That  de- 
cision is  conclusive  of  the  question  now  presented. 

Judgment  reversed,  and  cause  remanded.  The  prisoner 
must  remain  in  custody,  until  discbarged  by  due  course 
of  law. 


A  AROX  (a  slave)  vs.  THE  STATE. 

.    [INDICTMRXT   AGAINST   SLAVE   FOR  MURDER   OF   WHITE   PERSON. ] 

1.  Competency  ofjuroi\ — A  mere  occupant  and  tenwit,  ui^der  a  yearly 
letting,  of  a  room  u^ed  by  him  as  a  sleeping  apartmeat,  is  not  a 
freeholder,  within  the  meaning  of  the  statute  (Code,  {  3583)  speci- 
fying the  grounds  of  challenge  to  jurors  in  criminal  cases. 

2.  Admissibility  of  confessions. — The  constable  who  had  the  custody  of 
the  prisoner,  a  slave,  having  paid  to  him,  *'  If  you  did  it»  you  had 
better  confess:  it  would  be  best  for  you  to  tell  the  truth  ;  truth  is 
always  the  best  policy  ;  but,  if  you  did  not  kill  him,  we  don't  want 
you  to  say  soy"^— held,  that  there  was  nothing  in  these  facts  to  show 
that  the  prisoner's  confessions,  subsequently  made  to  the  constable 
in  the  same  conversation,  were  elicited  through  the  influence  fyf, 
either  hope  or  fear  ;  and  that  the  confe^ions  were  admissible  evi* 
cienco. 

3.  Grganization  of  grand  jury  ;  sufficiency  of  certified  transcript  on  change 
of  venue. — Where  the  regular  term  of  the  circuit  court  com- 
inencod  on  the  second  Monday  after  the  fourth  Monday  in  Octoher, 
wliioh  was  the  eighth  day  of  November;  and  the  indictment,  as 
c  )i)ied  into  the  certified  transcript  on  change  of  venue,  purported 
to  have  beo^  returned  into  court  on  the  ninth  day  of  November; 
vrhWo  the  transcript  stated,  in  its  caption,  that  the  grand  jury  was 
or;:anized  at  a  term  of  the  court  begun  and  held  on  the  second 
Monday  after  the  fourth  Monday  in  November,  which  was  the  sixth 
day  of  Der.ember, — held,  tlmt  the  transcript  did  not  show  that  the 
(TiMnd  jury  was  organized  at  the  regular  term  of  the  court;  but,  if 
a  V.  rong  date  was  inserted  in  the  trafiscript  by  a  clerical  misprision, 
(I hero  being  a  reversal  of  the  judgment  on  other  grounds,)  the 
mistake  may  be  corrected  before  another  trial. 

4.  Variance  in  name  of  deceased. —V^herc  the  indictment  alleged  the 
uamo  of  the  deceased  to  be  Louis  Bovdet,  or  Boredet,  while  his  real 
r.Miio  ^va8  proved  to  be  Louis  Burdef,  and  to  be  sometimes  pro- 
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oounced  as  if  spelt  Bouredet;  and  the  circuit  court  thereupon 
ebarged  the  jury,  **  th^t  if  hit  real  name  was  the  same  in  sound  as  if 
written  Boud^  or  Bor«kt,  or  bo  nearly  the  same  that  the  difference 
would  be  but  slight,  or  scarcely  perceptible,  and  he  would  have  been 
readily  known  by  his  name  being  pronounced  as  if  written  Boudet 
cf  BormUt,  then  the  variance  would  not  avail  the  defendant/ — 
hddy  that  the  ruling  of  the  court  was  substantially  correct. 

Fkom  the  Oijxsiiit  Co«rt  of  Mobile,  on  change  of  vcnne 
from  Bttldi^4n. 
Tried  before  tlie  Hon.  C.  W.  Kapier. 

Thb  prteoner  was  indicted,  jointly  with  another  slave, 
in  the  tiironit  court  of  Baldwin,  for  the  murder  of  one 
Lbnie  Bondet,  (or  Boredet,  ae  the  conrt  decided,  on  in- 
spection, it  might  be,)  a  white  man.  The  veiine  having 
been  changed  'to  Mobile,  the  prisoner  was  there  tried 
alone,  at  the  December  term,  1860.  During  the  organi-  • 
zation  of  the  jury,  as  is  shown  by  the  bill  of  exceptions, 
A.  R,  Drish,  one  of  the  regular  panel  of  jurors,  being 
examined  touching  his  qualifications  as  a  juror,  *' stated, 
that  he  was  not  a  freeholder;  but  that  he  rented  a  rf»om 
by  the  year,  and  occupied  it  as  a  lodging-room ;  and  that 
he  exercised  the  excTusive  control  of  said  room,  and  had 
occupied  it  thus  for  more  than  a  year."  The  prisoner 
challenged  this  juror,  on  the  ground  that  he  was  neither 
a  freeholder  nor  a  householder;  the  court  overruled  the 
objection,  and  the  prisoner  excepted.  An  exception  was 
also  reserred  to  the  ruling  ot  the  court  in  admitting  one 
Hannibal  Choate  as  a  competent  juror,  on  a  similar  state 
of  facts;  and  several  other  exceptions,  which  require  no 
particular  notice,  were  reserved  during  the  organization 
of  the  jury. 

When  the  State  oft'ered  to  read  to  the  jury  the  copy  of 
the  indictment  contained  in  the  certified  transcript,  'tthe 
prisoner  objected  to  being  put  upon  his  trial  on  puid 
copy-indictment,  and  objected  to  the  same  being  read  to 
the  jury  as  a  sufficient  indictment,  and  objected  to  the 
introduction  of  said  transcript;  because  said  transcript 
showed  that  the  court  commenced  its  session  at  a  time 
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not  appoinied  for  a  rdgalar  term ;  and  because  it  con- 
taiued  no  caption  showing  the  organization  of  a  grand 
jury  at  the  regular  term  of  said  court;  and  because  it  did 
not  appear  that  said  indictment  was  found  at  a  regular 
term  of  said  court;  and  because  it  appeared  that  said 
indictment  was  iiledin  court  before  the  organization  of 
the  grand  jury."  The  trabscript  states,  in  its  caption, 
that  the  proct^udings  were  had  *'at  a  tem^of  the  circuit 
court,  begun  and  held  in  and  for  the  county  of  Baldwin, 
at  the  court-house  thereof,  on  the  second  Monday  after 
the  [fourth  Monday  of  November,  1858;"  and  then  sets 
out  the  organization  of  the  grand  jury.  The  next  minute- 
.entry,  which  is  l}eaded,  "Tuesday,  November  9,  1858," 
recites  that  the  grand  jury  return  into  court,  and  file 
sundry  bills  oi  indictment;  and  Ihen  follows  the  indict- 
ment against  the  prisoner,  which  is  entitle  ^Fall  term, 
1858,\  and  endorsed  by  the  clerk,  ^Filedin  open  court, 
9th  November,  1858,'"  The  court  overruled  the  several 
objections  to  the  indictment  and  transcript,  and  the  pris- 
oner excepted. 

The  deceased  was  killed  on  the  20th  or  21st  April, 
1858.  The  prisoner  was  at  that  time  a  runaway,  and  did 
not  return  home  for  several  days  afterwards.  When  he 
re^turned,  (suspicion  having  been  aroused  in^the  meantime 
against  him  and  another  slave,  Banty  by  name,)  he  was 
seized  and  tied  by  his  overseer,  and  delivered  up  to  a 
ntagistrate,  by  whom  he  was  examined  touching  the 
murder  of  the  deceased ;  but  on  that  examination  he  de-* 
nied  all  parttcipation  in  the  killing.  He  was  left,  during 
the  night,  in  the  custody  of  one  Nelson,  who  was. acting 
as  constable,  and  who  kept  him  bound  with  handcufis 
and  a  chain. '  On  the  next  morning,  while  Nelson,  ac- 
companied by  several  other  persons,  was  carrying  him  to 
the  place  appointed  by  the  magistrate  for  the  further  in- 
vestigation, and  while  he  and  Nelson  were  twenty  or 
thirty  yards  in  advance  of  the  rest  of  the  party,  he  made 
a  confession  of  his  guilt;  and  immediately  aftervvardsy 
while  the  whole  party  were  going  down  the  wver  in  a 
boat,  repeated  the  confession  in  the  presence  of  the  other 
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persoim.     One  of  the  handcuffd  had  swollen  his  wrist,  and 
Nelson  took  it  oft;  but  it  does  not  appear  whether  this 
WRs  before  or  afte»  the  first  confession.    The  State  first 
Introduced  one  Eelava  as  a  witness,  who  was  one  of  the 
party  with  the  constable  on  that  occasion,  and  who  testified 
that,  "  on  the  morning  of  the  next  day  after  Aaron's  first 
examination,  while  going  down  the  river  in  a  boat,  with 
him  and  several  other  persons,  Aaron  made  a  statement 
to  him,  about  the  killing  of  the  deceased,  implicating 
himself;  and  that  this  statement  was  made  in  reply  to  a 
qnestion  by  htm,  *  how  he  came  to  tell  aboat  the  matter,* 
ftllading  to  his  confession,  just  before,  to  Kelson.    The 
solicitor  asked  the  ^tness,  whether  he  held  out  any  in- 
ducement to  the  prisoner  to  confess,  or  used  any  threats, 
force,  or  Undue  influence ;  and  the  witness  said,  that  he 
had  not.     The  solicitor  then  asked  the  witness  to  state 
what  the  priscfber  said  to  him  ;  but  the  prisoner,  by  his 
counsel,  objected  to  this,  because  it  did  not  appear  that, 
at  the  time  this  confession  was  made,  the  influence  of  the 
oath  and  charge  given  to  him  had  been  removed.     The 
court  overruled  the  objection,  and  the  prisoner  excepted." 
The  prisoner  then  introduced  TTelsou  as  a  witness,  who 
testified  to  the  court,  in  reference  to  the  confession  made 
to  him,  as  follows:     "While  he  and  Aaron  were  about 
twenty-five  or  thirty  yards  in  advance  of  the  others,  and 
were  in  conversation  about  the  matter  of  the  homicide^ 
witness  said  to  Aaron  in  substance,  as  well  as  he  could 
recollect,  *If  you  did  it,  you  had  better  confess :  it  is 
best  to  tell  the  truth  ;  but,  if  you  did  not  do  it,  we  don't 
want  you  to  say  so.'     On  re-examination  touehing  this 
conversation,  the  witness  stated  that  he  said  to  the  pris- 
oner, *  If  you  killed  him,  you  had  better  confess ;  it  would 
be  best  for  you  to  tell  the  truth :  truth  is  always  the  best 
policy.    But,  if  you  did  not  kill  him,  we  don't  want  you 
to  say  so;  if  you  did,  it  is  best  for  you  to  confess  and 
acknowledge  it.'     When  witness  made  these  statements 
to  Aaron  in  said  conversation,  Aaron  walked  on  a  little 
way,  saying  nothing,  and  apparently  reflecting,  and  then 
made  the  confession.    Ko  one  else  was  then  present,  but 
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the  others  soon  came  np."  The  pritoaor  thea  introduce 
as  witnesses,  before  the  court,  the  agent  of  his  owner,  who 
had  the  control  and  management  of  him,  and  his  over- 
seer ;  who  testified  to  the  foots  aboTe  stated,  in  refereaee 
to  his  being  a  runaway  at  the  time  the  homicide  waa 
committed,  his  return  hOtee,  his  arrest  by  the  overseer,  • 
and  his  delivery  to  the  magietrate.  On  these  facts,  the 
court  admitted  as  evidence  to  the  jury,  against  the  pria-^ 
oner's  objections,  the  confession  to  Sslava,  and  the  prior 
confession  to  Kekon  ;  to  which  decieiooe  the  prisoner  re- 
served exceptions.  The  State  then  add  need  evi4ence 
corroborating  the  confessions  in  several  particulars. 

In  reference  to  the  name  of  the  deceased,  the  testimony 
was  as  follows :  Eslava  testified,  **  that  the  deceased  was 
a  Swiss,  and  was  named  Louis  Burdet;  that  he  spoke 
French,  and  pronounced  his  name  according  to.  the 
French  pronunciation ;  [that  he  (witness^  had  seen  the 
deceased  write  his  name,  and  pronounced  it  as  the  de- 
ceased did."  Joseph  Nelson  testified,  ^' that  he  knew  the 
deceased,  who  was  generally  called  Louis  JBurdet^  pro- 
nouucing  .the  surname  as  in  Bnglish."  Mr.  Weeks  tes- 
tified, '^  that  he  knew,  the  deceased,  and  that  his  name 
was  Louis  Burdet^  giving  the  French  pronanctation.*' 
Joseph  Hall  testified,  ^*  that  he  know  the  deceased,  who 
was  generally  called  by  his  christian  name,  Louis  ;  that 
he  had  several  times  heard  his  name  called  out  at  the 
polls  where  he  voted,  and  that  it  was  then  pronounced, 
to  the  best  of  his  recollection,  aa  if  written  Bouredet  ac- 
cording to  English  orthography ;  that  he  did  not  know 
what«was,the  correct  pronunciation  of  his  name,  because . 
he  was  generally  called  *  Old  Louis.'"  The  court  deci- 
ded, on  inspection,  aided  ^by  the  testimony  of  several 
experts,  that  the  name,  as  written  in  the  indictment, 
might  be  either  Bottdei^  or  Boredet,  and  might  be  pro- 
nounced as  if  spelt  Bqodet^  or  Bowdet ;  and  instructed  tho 
jury,  *Hbat  if  tho  real  name  of  the  deceased  was  the 
same  in  sound  as  if  written  Boudei  or  Boredeij  or  so  nearly 
the  same  that  the  difference  would  be  but  slight,  or 
•scarcely  perceptible,  and   he  would  have  been    readily 
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known  by  hin  same  bemg  pronounced  as  if  written  JBour- 
iBt  or  Bcredetj — then  tke  variance  woald  not  avail  the  de- 
fendant for  bis  acquittal ;  "  to  whkh  eharge  the  prisoner 
excepted. 

Jamsb  Bohd,  and  L.  8.  Ludb,  for  the  prieoner.-^l.  Driah 
and  Oboate  were  not  oonapetent  jurors,  being  neither 
freeholders  nor  hon9ehoIder8.--*^Code,  §|  3496,  3583.  The 
olqect  of  the  statate,  in  requiring  householders  and  free- 
holders as  jurors,  is  recited  to  be  the  securing  of  "honesty, 
impartiality,  and  inteUigenoe ; "  and  its  purpose  will 
inevitably  iktl,  at  least  in  the  cities  and  large  towns,  if 
Ibe  mere  renttngof  aroom  be  held  sufficient  to  constitute 
a  householder.  Where  rooms  Hre  rented  bj  gamblers 
and  other  disreputable  characters,  such  renting  gives  not 
the  slightest  assurance  oi  honesty  or  intelligence.  To 
effectuate  the  object  of  the  statute,  the  term  householder 
diould  be  construed  to  mean,  one  who  holds,  or  has  pos- 
session of  a  house — ^who  has  some  stake  in  the  commu- 
nity, and  whose  reputation  mayjbe  known.  If  the  prisoner 
was  tried  by^  jurors  who  had  not  the  requisite  qualifica- 
tions, the  judgment  will  be  reversed. — 1  Porter,  298; 
2  Mason,  91 ;  1  Johns.  815;  8  Johns.  847;  8  Ala.  802 ; 
4  Barn,  k  Aid.  472 ;  8  Iredell,  582. 

2.  The  eeitified  transcript,  on  which  the  prisoner  was 
tried,  was  fatally  defective.  The  regular  fall  term,  1858, 
of  the  circuit  court  ol  Baldwin,  commenced  on  the  8th 
day  of  November,  as  thiy  court  must  judicially  know ; 
yet  the  transcript  states,  that  the  grand  jury  was  organ- 
ised on  tbe  2d  Monday  after  4th  Monday  in  November. 
If  this  8tateiKN^i)>t  is  true,  the  indictment  was  not  found 
by  that  grand  jury,  or  the  grand  jury  itself  was  organ- 
ised at  an  unauthorized  time. 

8.  The  prisoner's  confessions  ought  not  to  have  been 
admitted  as  evidence  against  him.  The  circumstances 
under  which  those  confessions  were  made,  as  detailed  in 
the  bill  of  exceptions,  show  that  they  were  extortec^  from 
him  by  the  two-fold  influence  of  hope  and  fear.  The 
p  risoner  is  a  slave,  ignorant  of  the  law,  and  accustomed 
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to  implicit  obedience.  The  confessioDS  were  made  to  a. 
white  map,au  officer  of  the  law,  in  whose  custody  he  was, 
and  in  response  to  a  question  by  that  officer;  and  at  a 
time,  too,  when  he  was  bound  in  irons,  and  in  the  midst 
of  an  excited  party  of  white  men  who  were  investigating 
the  facts  of  the  homicide.  If  he  had  failed  to  answer 
the  question,  his  silence  would  have  been  considered  dis- 
respectful ;  and  if  he  had  given  the  same  answer  as  on 
Jiis  former  examination,  it  would  not  have  been  accepted 
.  as  satisfactory.  The  officer  did  not  caution  him  that 
what  he  said  would  be  used  as  evidence  against  him,  nor 
can  he  be  presumed  to  know  that  fact  The  remarks  of 
the  officer,  in  reply  to  which  the  first  confession  >eas 
made,  could  only  be  construed  by  him  as  a  threat,  if  he 
did  not  confess,  or  a  promise  that  he  could  thereby  better 
his  condition.  His  former  denial  was  not  satisfactory  to 
the  party,  and  he  must  have  seen  that  nothing  short  of  a 
confession  of  his  guilt  would  satisfy  them.  If  these  facts 
are  not  sufficient  to  show,  affirmatively,  that  the  confes- 
sions were  not  voluntary,  they  at  least  raise  grave  doubts 
of  their  entire  freedom. — State  v.  Long,  1 , Hay w.  455 ; / 
Wharton's  Araer.  Grim.  Law,  262 ;  1  Greenl.|Ev.  §  225, 
and  notes;  82  Ala.  566;  26  Ala.  107;  25  Ala.  1.  An 
additional  ground  of  objection,  which  is,  of  itself,  suffi- 
cient to  exclude  the  confessions,  is  the  fact  that  the  pris. 
oner  had  been  previously  sworn  and  examined  during  the 
investigation,  and  was  then  charged  by  the  magistrate,  as 
the  statute  directs,  (Code,  §§  8818,  8815,)  concerning  the 
consequences  and  punishment  of  false  swearing;  and  it 
was  not  shown  that,  at  the  time  the  confessions  were 
made,  the  influence  and  effect  of  this  oath  and  charge 
had  been  removed  from  his  mind :  on  the  contrary,  the 
confession  itself  shows  that  they  still  dwelt. upon  his 
mind.  Confessions  have  been  repeatedly  excluded,  be- 
cause the  prisoner  had  been  examined  upon  oath. — 
1  Greenl.  Ev.  §  225;  Bull.  N.  P.  242;  4  Hawk.  P  C,  ch. 
46,  §  37  ;  4  C.  &.  P.  564 ;  6  ib.  161, 179;  1  Moody  k  Rob.  297; 
1  Moody,  208 ;  1  Parker's  Orim.  R. 406-23 ;  4  Dallas,  116 ; 
1  Phil.  Ev.  118,  note  207,  2d  vol. ;  Roscoe,  48--50. 
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4.  Tbe  charge  of  the  eonrt  to  the  jury,  on  the  qaeiitioD 
of  variaooe,  was  erroneoas.  The  role  of  law  as  to  idem 
9onans  canoot  applj  to  oarnes  so  dissimilar  in  soand  as 
Burdet  and  Boudet^  or  Boredd* — Bex  v.  Tannet,  Rnss.  & 
IL  851  ;;10  East,  88 ;  6  Tannton,  14 ;  Boseos,  106.  Idem 
somns  is  a  question  of  law,  and  the  court  erred  in  refer: 
ring  its  decision  to  the  jury. 

M.  A«  Baldwik,  Attorney*General,  contva. — 1.  Drish 
sod  Choate  ^ere  honseholdera,  within  the  spirit  and  in- 
tention of  the  statute. 

2.  The  objection  taken  to  the  certified  transcript,  is 
bat  a  clerical  misprision,  ,wbich  was  amendable  by  the 
other  parts  of  the  record. 

8.  The  prisoiier's  confessions  appear  to  have  been  made 
vollltarily,  and  were  abundaotlj  corroborated*  That 
they  were  admissible,  see  Hawkins  ▼.  State,  7  Missouri, 
190;  Roscoe's  Crim.  Ey.  42. 

4.  There  was  no  variance  in  the  name  uf  the  deceased. 
17  Ala.  179. 

Tbe  opinion  of  the  coart  was  delivered,  Feb.  18,  '61,  by 
STONE,  J. — The  juriwrs  Drish  and  Choate  were  mere 
tenants  and  occupants,  by  yearly  letting,  of  rooms  used 
as  sleeping  apartments.  The  section  of  the  Code,  which 
defines  the  qualifications  of  jurors,  declares  that  it  is  a 
good  ground  of  challenge  for  either  party,  *'  that  thcjuror 
has  not  been  a  resident  householder  or  freeholder  of  the 
county,  for  one  year  preceding  the  time  he  is  sworn." — 
§3583.  The  term  «' householder"  is  defined  by  Mr. 
Webster  to  mean,  *<the  master  or  chief  of  a  family;  one 
who  keeps  house  with  his  family."  ^* Household:  those 
who  dwell  under  the  same  roof,  and  compose  a  fiimily." 
In  the  case  of  Brown  v.  Witt,  (19  Wend.  476,)  Bronson, 
J.,  said,  '^The  word  hotAseholder^  in  this  statute,  means  the 
head,  master,  or  person  who  has  the  charge  of,  and  pro- 
vides for' a  family."  "A  person  having  and  providing 
for  a  household,  is  a  householder." — Griffin  v.  Sutherland, 
14  Barb.  Sap.  Ct.  i56.    See,  also,  Rex  v.  Inhabitants  of 
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Kafibrd,  8  Mod.  40;  Slade's  bail,  1  Ghittj,  502  ;  Rex  v. 
Poyador,  1  B.  &  Cress.  178;  8  Petersdorff 's  Abr.  108. 
Housebelder,  in  oar  statttte,  meftns  8cmi«ttiing  more  tbau 
the  mere  oceapant  of  a  room  or  boaee.  It  inipUes  in  its 
terms  tbe  i^ea^  a  domestic  establishmeni^^-of  the  man- 
agement of  a  household. — Saltee  v.  Waters,  17  Ala.  482 ; 
Boykin  v.  Edwards,  21  Ala.  261:  2  Mart..  La.  813; 
Barriirs  Law  Dictionary,  **  Household."  Under  this 
rnle,  Messrs.  Drish  and  Choate  were  not  competent 
jnrofs;  and  for-tfte  error  in  putting  them  Qpon  the  pris- 
oner, this  case  must  be  reversed. 

The  questions  as  to  the  other  two  jurors  will  probably 
not  arise  agaita  in  their  present  form. 

[2.]  Much  has  been  written  on  the  question,  what  de- 
gree of  iolGlaence  will  exclude  the  evideneeof  confesfijons 
in  criminal  oases  f  The  anthorities  agree,  that,  ttTorc 
anj  confession  can  be  received  in  evidence  in  a  criminal 
case,  it  must  be  shown  that  it  was  voluntary.  "  A  free 
and  voluntary  confession  is  deserving  of  the  highest  credit, 
because  it  is  presumed  to  flow  from  the  strongest  sense  of 
guilt,  and  therefore  it  is  admitted  as  proof  of  the  crime 
to  which  it  refers ;  but  a  confession  forced  from  the  rhind, 
by  the  flattery  of  hope,  or  by  the  torture  of  fear,  comes 
in  so  questionable  a  shape,  when  it  is  to  be  considered  as 
the  evidenoe  of  guilt,  that  no  credit  ought  to  be  given  to 
it ;  and  therefore  it  is  rejected."— 1  Greenl.Ev.  §219;  Mose 
V.  Tbe  State,  83  Aia.  21 1 ;  Roscoe's  Cr.  Ev.  39 ;  Wyatt  v. 
The  State,  26  Ala.  9 ;  Brister  v.  The  State,  26  Ala.  107, 
128  ;  Seaborn  v.  The  State,  20  Ala.  16 ;  Heg.  v.  Waring- 
ham,  2  Lead.  Cr.  Cas.  16T ;  2  Russ.  on  Crimes,  827.  See, 
also,  2  Lead.  Cr.  Cases,  190, 191,  and  198,  et  stq, 

In  some  eases,  we  think  the  rule  which  excludes  con- 
fessions, as  being  procured  by  hopes  held  out,  or  fears 
excited,  has  been  carried  to  the  verge  of  propriety,  if  not 
beyond  it.  In  Reg.  V.  Drew,  (8  C.  &  P.,)  the  language 
used  was,  ^*Do  not  say  anything  to  prejudice  yourself,  as 
what  yon  say  I  will  take  down,  and  it  will  be  used  tor  or 
against  you  at  the  trial."  We  confess  we  cannot  perceive 
on  what  principle  this  confession  was  excluded..  So,  in  the 
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caae  of  Keg.  ▼.  Morton,  (2  Mood,  k  Itt>&.  514,)  where  the 
language  wm,  ^^  Whit  you  are  char^od  with  is  a  very  heavy 
offense,  aad  yon  moa-t  be  very  careful  in  i&fikiiig  any 
statement  to  me  or  any  body  elae,  that  may  tend  to 
iDJare  you ;  bol  ai^y  thing  you  can  say  in  your  defense, 
we  shall  be  reac^  to  bear,  or  send  to  assist  you."  In  each 
of  these  cases>  ^ho  deeision  was  pronomussd  by  Coleridge, 
J.  In  the  case  of  Rex  v.  IJpcharch,  (1  Moody,  465,)  a 
hope  tvashold  out  to  the  prisoner,  that  acetifessioofwonld 
perhaps  save  her  neck ;  and  we  think  tke  ten  judgces— 
Lord  Denman,  Ch.  J.  Tindal,  Loid  Abingsr,  Ch.  B«  Park, 
uAd  others— >right}y  ruled  her  confessions  inadThissibie. 

Ahhoagh  we  fully  approve  the  sentiment  ezpressjsd  by 
this  court  in  tho  caso^  of  Wyatt,  supra^  that,  "  in  consid- 
erinjif  questions  of  the  kind  before  us,  we  must  bear  in 
mind  "  the  dspetvdent  relation  of  the  alav^— «the  absolute 
domiuion  under  which  he  lives,"  (see,  also^  Cku^issa's* 
csse,  11  Ala,  60,)— yet,  we  agree  with  Parke,  B.,  "that 
cases  on  this  subJBct  have  gone  quite  far  enough,  and 
Wight  not  to  be  extended/' — Reg.  v.  Moore,  12  Eng,  Law 
and  Eq.  586.  In  Seaborn 's  case,  the  confession  was  made 
to  the  committing  magistrate,  after  he  had  toldthe  pris* 
oner,  (a  slavo  and  in  custody,)  that  it  was  a  bad  business, 
or  bad  situation  he  was  in. — 20  Ala.  16.  The  confession 
wss  held  admissible*  See,  also,  Reg.  v.  Baldry,  2  Lead'. 
Cr.  Cases,  164;  Hawkins  v.  The  State,  7  Missouri,  190. 

The  substance  of  what  the  bailiff  said  to  the  prisoner  in 
this  case  was,  £hat  truth  was  the  best  policy :  that  if  he 
did  the  act,  it  was  best  to  confess  it ;  but,  if  he  did  not  do 
the  act,  then  there  was  no  wish  he  should 'say  so.  Now, 
if  there  be  in  tbisjanguage  any  inducement  offered  to  the 
prisocer  to  obtain  a  confession,  that  inducement  was 
placed  on  the  express  conditiou  that  he,  the  prisoner, 
was  guilty*  Ilenee,  to  suppose  that  the  prisoner  was  in- 
fla^oced  by  the  declaration  to  make  the  confession,  is  to 
concede  his  guilt ;  for,  in  no  other  contingency,  was  he 
advised  to  confess.  The  prisoner,  if  in nooent,  was  warned 
not  to  say  he  had  done  the  deed,  in  language  equally  as 
strong  as  that  which  sought  his  confession  if  guilty. 
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Truth  was  asked  for;  and  we  cannot  perceive  that  any 
hope  or  fear  was  offered  to  the  prisoner,  to  indace  him  to 
make  a  false  confession  of  guilt  The  circuit  court  Hlid 
not  err  in  receiving  evidence  of  the  confessions. 

[8.]  The  transcript  from  the  circuit  court  of  Baldwin 
county  presents  the  following  state  of  fkcts :  The  regular 
term  of  the  circuit  court  of  that  county  sat  on  the  second 
Monday  after  the  fourth  Monday  in  October,  and  com- 
menced its  session  on  the  8th  day  of  November,  1858 
The  indictment,  on  which  the  prisoner  was  tried,  appears ^ 
to  have  been  returned  into  court  on  the  9th  day  of 
November;  1858.  The  transcript  from  Baldwin  states^ 
that  a  grand  jury,  composed  of  certain  named  persone, 
FM  organized  in  a  Baldwin  circuit  court,  on  ihe  2d 
Monday  after  the  4th  Monday  in  November*  1858,  which 
was  the  sixth  day  of  December.  The  transcript  from 
Baldwin  circuit  court  fails  to  show  the  organisation 
of  the  grand  jury  at  the  fall  term,  1858,  unless  there  is  a 
mistake  in  the  date  found  in  the  record.  We  suppose 
the  date  is  incorrectly  stated ;  but,  as  the  record  before 
us  fails  to  show  the  organization  of  the  grand  jury  by 
whom  the  bill  was  found,  and  as  we  suppose  this  to  be  a 
clerical  error,  which  can  be  corrected,  we  will  do  no  more 
than  call  the  attention  of  the  circuit  court  and  the  parties 
to  it,  that  before  another  trial  the  transcript  may  be  put 
in  proper  form. 

[4.]  The  ruling  of  the  cou/t  in  reference  to  the  name 
of  the  deceased  is  substantially  correct.  We  understand 
the  circuit  court  to  have  said,  in  substance,  that  if  the 
variance  in  the  name  be  so  slight  as  scarcely  to  be  per- 
ceptible, and  the  deceased  would  have  been  readily  known 
by  the  name  thus  called,  then  such  variance  was  imma^ 
terial.  In  the  case  of  Ahitbol  v.  Beniditto,  the  court 
ruled,  that  Benedetto  was  idem  sonans  with  Beniditto. — 
2  Taunton,  401.  See,  also,  Ward  v.  The  State,  28  Ahi. 
60;  Dioe.  tx  dem.  v.  Miller,  1  B  &;  Aid.  699. 

Judgment  of  the  circuit  court  reversed,  and  cause  re* 
manded.  Let  the  prisoner  remain  in  custody,  until  dis^ 
charged  by  due  course  of  law. 
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.  SCOTT  vs.  THE  STATE. 

[ixDrcmyT  agaikst  slavs  fob  noxiciDE  of  wniTE  fersov.] 

1.  8»JaiaHjfof  clerk* s  tertifieaieto  trameript^  an  change  of  venu#.-~On 
changti  of  vemie  in  a  oriminal  case,  if  the  olerk's  certificate,  ap. 
pended  to  the  tranacript,  states  that  it  *'  contains  a  true  and  com- 
plete transcript  of  the  caption  of  the  grand  jury,  and  a  copy  of 
the  indictment,  with  the  endorsements  thereon,  together  with  the 
recognisances  of  the  witnesses,  and  all  the  orders  and  judgments 
had  in  the  ease,  all  of  which  is  as  full  and  complete  as  the  same 
appears  of  reoord," — this  is  a  substantial  compliance  with  the  r^ 
quirements  of  the  statute,  (Code,  {  361d«) 

2.  Service  of  copy  of  indictment  on  prisoner, — If  a  copy  of  the  indict- 
ment, as  originally  found  by  the  grand  jury,  is  served  upon  the 
prisoner  while  in  confinement,  (Code,  J  3576,)  the  validiry  of  the 
service  b  not  aflfected  by  the  fact  that  a  noUo-proiequi  had  been 
eotered  as  to  one  of  the  counts. 

3.  Charge  to  jury  as  to  eonstruetion  and  effect  of  other  charges.-^^Vhere 
the  court,  after  having  charged  the  jury  orally, gave  several  charges 
in  writing  at  the  request  of  the  defendant,  and  then  added,  *'  that 
the  juiy  would  receive  the  written  charges,  in  connection  with  the 
charges  and  law  as  given  and  expounded  orally  from  the  bench, 
s«  the  law  of  the  case,'' — held,  that  this  was  not  erroneous. 

4w  Homkide  of  vohiie  person  by  slave  ;  charge  to  jury,  as  to  eonstUuents  of 
efense. — On  the  trial  of  a  slave,  under  an  indictment  for  the  mur- 
der or  volantary  manslaughter  of  a  white  person,  a  charge  to  the 
juryi  asserting  that,  *' if  they  believed  the  defendant  struck  the 
deceased  with  no  expectation  or  intention  to  kill  him,  and  the 
stroke  did  kill  him,  the  death  was  accidental,  and  the  defendant 
should  be  acquitted,'' — is  erroneous,  since  it  assumes  that  the  de- 
fendant wonld  be  entitled  to  an  acquittal,  although  the  blow  was 
given  with  the  intention  to  do  great  bodily  harm. 

5.  Svffideney  of  oerdict, — Under  an  indictment  against  a  slave,  charg- 
ing him,  in  separate  counts,  with  the  murder  and  voluntary  man- 
slaughter of  a  white  person,  a  general  verdict  of  guilty  is  sufficient 
to  authorise  a  judgment  and  senterce  of  dekth. 

?KOH  the  Circuit  Court  of  Dallas,  on  change  of  venue 
from  Wilcox. 
Tried  before  the  lion.  Fobtkr  Kino.' 

Thi  indictment  in  tbid  case  was  found  by  the  grand 
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jury  of  Wilcox  county,  and  originally  contained  three 
counts:  the  fir»t  cliarging  the  prisoner^  who  was  a  slave, 
with  the  murder  of  Jaraes  Wilkinson,  a  white  person,  by 
striking  him  with  a  stick  or  piece  of  wood  ;  the  second 
charging  that  the  killing  was  done  ^^  unlawfully,  but 
wiilH>ut  mat  ice  " ;  and  the  third,  that  it  was  done  'Mm- 
lawfiilly,  but  without  malice,  or  the  intention  to  kill/*  A 
woffe-pro5«gMi  was  entered  as  to  the  third  count,  and  the 
"^enue  was  afterwards  changer],  on  the  application  of  the 
prisoner,  to  Dallaa  county.  On  the  trial,  as  the  bill  of 
exceptiona  states,  ^^  the  pri90ii4ir  objected  to  being  tried 
on  the  transcript  of  the  record  trom  the  circuit  court  of 
Wilcox,  because  of  thd  wisufficiency  of  the  clerk's  certifi- 
cate to  the  said  transcript;  wliicli  objection  the  court 
overruled,  and  the  prisoner  excepted.*'  The  certificate  ia 
in  the  i6llowing  words  : 

"State  of  Alabama,  l  I,  C.  a  Sellers,  clerk  of  the 
Wilcox  county,  j  circuit  court  of  Wilcox  county, 
State  of  Alabama,  do  hereby  certify,  that  the  foregoing 
pages,  numbered  from  one  to  four,  contain  a  true  and 
complete  transcript  of  the  caption  of  the  grand  jury,  and 
a  copy  of  the  indictment,  with  the  endorsements  thereon, 
together  with  the  recognizance  of  the  witnesses,  and  all  the 
orders  and  judgments  had  in  the  case  of  the  State  against 
Scott,  a  slave,  together  with  a  bill  of  the  coats ;  all  of 
which  is  as  full  and  complete  as  the  same  appears  of 
record  or  on  tile  in  my  office  Given  under  my  hand 
and  seal  of  office,"  &c. 

The^  prisoner  then  objected  to  being  tried,  "because 
the  paper  which  had  been  served  upon  him,  while  he  was 
confined  in  jail,  as  a  copy  of  the  indictment,  was  not  a 
correct  copy  of  thesame  ;  and  produced  to  the  court  the 
paper  which  had  been  so  served  ion  him,"  which  was  a 
correct  copy  of  the  original  indictment,  including  the 
count  as  to  which  a  noUe-prosequi  had  been  entered  before 
the  change  of  venUe.  The  court  overruled  the  objection, 
and  the  prisoner  excepTced. 

The  circumstances  connected  with  the  killing,  as  proved 
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OR  the  trial,  were  •ubeUiUially  tbose:     On  the  nigbt  <rf        .       i 


the  19th  January,  1860,  the  prisoner  was  caught  by  a  pa- 
trolliog  party,  of  whom  the  deedasad  was  od6,  in  the 
town  of  CamdeD,  aboQt  a  balf-mile  fronv  bia  niaster*s 
house,  without  a  pass ;  and  the  daeaasad,  under  Iha  dirao* 
tioQ  of  the  captaio  of  the  patrol,  iofliated  op  him  a  light 
whipping.  Od  the  aext  moroing,  white  the  deeeaaed,  in 
company  with  two  other  whUa  peraans,  was  goiog 
through  the  suburbs  of  the  towo,  hepaaaed  tbo  prisoner, 
who  immediately  accosted  him  ia  a  rude  and  insolaat 
aaoner,  and  followed  the  party  into  the  town,  talking  ia 
a  load  and  insolent  tone  to  the  deceased.  '^  The  deceased 
told  him  to  go  away  and  let  him  alone,  and  threw  a  chip 
athia),  but  did  uot  hit  him.  The  defendant  oontinaed 
to  talk  angrily  to  the  deceased,  saying,  '  I  don't  see  what 
buBinees  school-boys  have  to  patrol,  any  way  ; '  and  the 
deceased  threw  at  him  a  piece  of  a  wagon-felloe,  some 
three  inohes  loug,  aad  than  a  piece  of  a  boggy-shaft,  with 
a  [part]  of  the  cross*bar  attached,  but  did  not  hit  liim. 
Oae  Ratcliffe,  who  was  at  work  in  his  carriage-shop  as 
they  passed,  and  who  was  attracted  to  the  door  of  his 
shop  by  the  loud  and  angry  talking,  threw  or  handed  to 
the  deceased  a  buggy-whip,  of  medium  siae,  find  told  him 
to  take  it  and  whip  the  defendant.  The  defendant  seized 
upon  the  piece  of  bnggy-sbaft  whioh  the  deceased  had 
thrown  at  him,  and  he  and  the  deceased  mutually  started 
towards  each  other,  (beins:  then  some  twelve  or  iiftean 
steps  apart,)  and  met  iibont  half-way ;  and  the  deceased 
then  struck  the  defendant  around  the  body  with  the  whip, 
and  the  defeudant  struck  him  on  the  left  forehead  with 
the  buggy-shaft/'  From  the  effects  of  this  blow  the  de- 
ceased died,  on  the  second  day  afterwards. 

*^  After  the  court  had  charged  the  jury  orallje,  the  de- 
fendant asked  the  eourt  to  give  six  charges  in  writing, 
which  charges  the  court  also  gave,  and  then  stated  to  the 
jury,  that  they  would  receive  the  written  oliarges,  in  coo^. 
nection  with  the  obargea  and  law  aa  given  aod  ^stpouilded 
orally  from  tibe  banoh,  aa  fche  Jaiw  of  the  case;  to  which 

fendant  sold  liquors  at  his  bar,  had  a  regular  license  from 
3 
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Statement,  so  made  by  the  court,  the  defendant  ex* 
cept#d/' 

*'  The  defendant  asked  the  court,  in  writing,  to  charge 
the  jnry,  'that  if  they  belicTed  the  defendant  strnck  the 
deceased  with  no  expectation  or  intention  to  kill  him,  and 
the  stroke  did  kill  him,  the  death  was  accidental,  and  the' 
defendant  should  be  acquitted  ; '  which  charge  the  court 
refiised  to  gire,  and  the  defendant  excepted." 

Th«  jury  returned  a  rerdict  of  "gailty  of  marder,  in 
manner  and  form  as  charged  in  the  indictment;"  and  the 
coart  thereupon  pronounced  sentence  of  death  upon  the 
prisoner* 

Gkoeoi  W.  Gatlv,  for  the  prisoner. — 1«  The  certificate 
of  the  clerk,  appended  to  the  transcript,  does  not  state 
that  it  contains  *'the  order  for  the  removal  of  the  trial," 
nor  that  it  contains  ''all  the  entries  relating"  to  the  in- 
dictment.—Code,  S  8618;  Brister's  case,  26  Ala.  126. 

2.  The  paper  senred  on  the  prisoner  was  not  a  copy  of 
the  indictment  on  which  he  was  to  be  tried,  since  it  con- 
tained the  count  as  to  which  a  noUe-prosequi  had  been 
entered.  The  unauthorized  addition  of  a  count  makes  as 
material  a  difference  as  would  the  omission  of  a  count. 
In  the  one'case,  a  conviction  might  be  had  upon  a  count 
which  the  prisoner  had  never  seen ;  and  in  the  other, 
upon  a  count  which  was  void.  If  the  paper  served  on 
the  prisoner  be  held  a  copy  of  the  indictment  on  which 
be  was  tried,  then  it  must  follow  that  he. was  tried,  and 
probably  convicted,  on  the  third  count ;  indeed,  there  is 
nothing  in  the  record  to  repel  this  conclusion. 

8.  The  court  erred  in  the  statement  voluntarily  made 
to  the  jury  after  giving  the  charges  asked  by  the  prisoner. 
If  the  charges  asked  were  correct,  it  was  the  duty  of  the 
court  to  five  them  in  the  language  in  which  they  were 
asked.— Code,  §  2855.  If  they  were  incorrect^  or  in  con- 
flict with  the  oral  charge,  they  ought  not  to  have  been 
given.  The  statement  of  the  court  could  only  be  under- 
stood by  the  jnry  as  an  intimation  that  they  must  be 
governed  by  the  oral  charge,  and  that  the  other  charges 
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were  i^Ten  merely  to  MTe  an  Gzception. — SpWej  r.  The 
State,  16  Ala.  96. 

4.  The  charge  asked  aad  pefated,  OQght  to  have  been 
given.  It  was  obrioasly  intended  to  withdraw  fW>m  the 
jary  the  consideration  of  the  third  count.  Moreover,  it 
asterts  a  eorreet  legal  propoeition.  No*  one  but  the  mas- 
ter bat  a  right  to  panish  or  strrke  a  slave.  Words  do  not 
justify  an  aaeault.  The  deceased  unlawfully  assaulted  the 
prisoner,  aad  the  latter  had  the  right  to  resist  and  protect 
himself.  If  the  stroke  wae  given  without  any  ^^expecta* 
tion  or  intentioa  to  kill,"  the  defendant  could  not  be 
ooDvidad  of  murder,  voluntary  manslaughter,  or  iuvoU 
nntary  manslaughter  in  the  commissien  of  an  unlawful 
act 

5.  The  general  yerdict  was  erroneous,  and  did^not 
authorize  the  sentence  pronounced.  The  two  counts  in 
the  indietment  charge  different  offidosee,  or,  at  least,  one 
offense  with  essential  differences.  The  offense  is  alleged 
to  have  been  committed  ^^with  malice,"  and  yet  ^^  with- 
out malice;*'  and  the  verdict  finds  this  impossibility  to  be 
trae.  The  finding  is  contradictory,  confused,  fitlse,  and 
uncertain. — State  v.  Givens,  5  Ala.  760 ;  State  v.  Coch- 
ran, 80  AU.  642 ;  6  Ohio,  400 ;  4  Gill,  4U0. 

M.  A.  BAumnr,  Attorney-General,  0oa^.-r-l.  The 
clerk's  certificate  is  a  substantial  compliance  with  the 
statute. 

2.  The  copy  of  the  indictment,  served  on  the  prisoner, 
was  an  exact  copy  of  the  original;  and  he  could  not 
possibly  have  been  injured  by  the  insertion  of  the  third 
count 

3.  The  oral  charge  of  the  court,  not  being  set  out  in 
the  bill  of  exceptions,  must  be  presumed  to*  have  been 
consistent  with  the  written  charges  which  were  given ; 
and  it  was  the  duty  of  the  jury,  withaut  any  express 
instruction  from  the  court,  to  consider  them  together  '*as 
the  law  of  the  case."  Moreover,  it  is  the  right  and  duty 
of  the  court  to  give  explanatory  charges. — Morris  v. 
State,  25  Ala.  57. 
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4.  The  charge  rcfuoed  wai  Kumifeitly  *  errooeoos,  in 
assuming  that^  if  the  blow  was  given  with  ihi^  itttenlioo 
to  do  greAt  bodily  h»r«),  tbo  defeodaiit.was  entitled  to 
au  acquittal. 

The  opinion  of  the  court  was  delivered,  Feb,  2S^  '61,  bj 

R.  W.  WALKER,  J,— The  certificate  of  the  derk,  at- 
tached to  the  tranecript  from  the  circuit  court  of  Wilcox 
county,  was  a  substantial  oompKance  with  the  require* 
ments  of  section  8618  of  the  Code ;  and,  as  the  only 
objection  made  to  the  tfaneeript,  was  because  of  the  in* 
sufficiency  of  theeeriijicatej  the  court  did  not  err  in  over- 
ruling it. 

[2.]  The  copy  of  the  indictment  served  on  the  de- 
fenciant,  waaa  copy  of  the  indictment  as  found  by  the 
grand  jury;  and  that,  we  think,  was  sufficient,  altbougb 
the  solicitor  had  entered  a  nolU^pro$equi  as  to  o>i«  of  the 
counts* 

[8.]  If,  after  the  court  bos  charged  the  jury  orally,  ad- 
ditional charges  are  given  in  writing  at  the  requeatfof 
either  party,*  it  is^certainly  true  that  the  jury  are  to  con^ 
sider  the  written,  in  oennection  with  the  oral  charges,  aa 
constituting  the  law  of  the  case.  This  was  ail  that  the 
court  said  to  the  jury  in  the  present  case,  and  we  do  not 
see  how  the  remark  oould  have  prqjudiced  the  defendant. 

[4.J  The  last  charge  asked,  was  properly  refused.  If 
the  blow  was  given  with  the  intention  not  to  kill,  but  ta 
do  great  bodily  harm,  and  death  ensued,  it  by  no  means 
follows^  that  the  defendant  was  entitled  to  an  acquittal. 
Yet  the  charge  asked  by  .the  defendant,  declares  that,  in 
the  ease  supposed,  it  would  be  the  duty  of  the  jury  to 
acquit. 

[5.]  Under  oar  code,  murder,  when  committed  by  a* 
slave,  and  the  voluntary  manslaughter  of  a  white  person 
by  a  shvv  e,  are  subjected  to  the  same  punishment.*— Code, 
§  8812.  The  first  and  second  counts  of  the  indictment  in 
this  case,  allege  the  killing  of  the  same  person,  andobvi* 
ously  refer  to  the  same  act,. charging  it  in  different  ways, 
so  as  to  meet  the  different  aspects  in  which  it  might  be 
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presented  bj  the  eiridence.  It  is  very  clear  tKat,  where 
both  counts  of  the  iudictment  refer  to  a  single  tranBaction, 
and  the  pnnishmeot  prescribed  is  the  same  in  the  one 
ease  as  the  other,  a  ganefml  Terdict  of  guiltj  m  not  im- 
proper.— 1  Archb.  Crim.  PI.  175-6 ;  Hudson  v.  State, 
IBlaokf.  S19 ;  U.  8tatM  r.  Pirates,  6  Wheat.  184 ;  Mays 
t.  Stale,  80  Ala.  8t8* 
Jadgment  afif n««L 
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[iNOTCTlfBXT  AQAINST  LftSSfit  OrcrTT  VATER-ffORKS.] 

I,  #%M  imdUtmeni  lie$  /hr  hrm^k  ^f  ditty  mpoMtf  bf  eonttact,  and  Us 
mi^kUnty. — An  iftdietsseiit  lies  mgaanst  the  lessee  of  the  city  water 
vorkf  of  Mobile  I  for  a  branch  of  the  public  duty  imposed  on  him 
by  hi«  contract  with  the  corporate  authorities,  in  failing  to  furnii^h 
the  city  with  a  supply  of  water ;  but,  since  his  contract  only  binds 
him  to  supply  water  to  fhe  city  from  Three-mile  creek,  and  con- 
tttns  no  etipalation  m  to  tlie  qaaiitf  of  the  water  to  be  Bupplied, 
aa  BKyctBseni  wkioh  simplf  ebargea,  io  afeot,  that  4he  water  aup- 
plied  by  hin  was  not  gooi  and  wholesome,  shows  no  breach  of 
duty  resulting  from  the  contract. 
t.  Whin  indictment  lies  for  nuisance,  and  its  sufficiency — Selling  and 
furnishing  unwholesome  and  poisonous  water  to  an  entire  commu- 
nitjT,  k  a  nuisaneei,  ibr  wtiich  an  indictment  will  He;  but,  if  the 
iBdietss«]>i  does  uot  aUege  that  the  defendant,  hie  agents  or  ser- 
raats,  poisoned  the  water,  or  imparted  to  it  its  unwholesome 
quality,  it  must  arer  his  knowledge  of  its  unwholesome  or  poison- 
ous quality. 

3.  Relevancy  ofttidenu  to  prove  nvLisanee.. — Under  an  indictment  for 
aniiis^uiiee,  in  selling  and  furnishing  unwholesome  and  poisoitous 
wster  to  an  entire  oommaaity,  the  prosecution  may  adduce  evi> 
de»CQ|  showing  the  deleterious  effects  of  the  water  on  particuliU' 
persons^ members  of  the  community,  not  named  in  the  indictment. 

4.  AUmiisibilUy  of  slave's  declaratiotis. — The  declarations  of  a  slave, 
complaining  of  sickness,  and  detailing  his  symptoms,  are  compe- 
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tent  evideaee  on  the  principle  of  res  gettm,  m  well  as  from  the  ne- 
ce^^sity  of  the  case,  though  made  to  a  person  who  is  not  a  physician. 

Fro.h  the  Circuit  Court  ot  Baldwin. 
Tried  bfcfore  the  Hon.  O.  W.  Bapiir. 

This  esse  originated  in  Mobile  eounty,  and  was  re- 
moved to  Baldwin  county  on  the  appHeation  of  the  de- 
fendant. The  fifth,  count  of  the  indiotment,  on  which 
ulone  the  trial  was  had,  was  in  these  words :  '^The  grand 
jury  of  said  county  further  charge,  that,  before  the  find- 
ing of  this  indictment,  an  agreement  was  entered  into, 
on  the  26th  December,  1840,  between  the  mayor,  alder- 
men, and  common  council  of  the  city  of  Mobile,  of  the 
first  part,  and  the  said  Albert  Stein,  of  the  second  part  ;* 
which  agreement  was  in  tenor  as  follows," — setting  out 
the  agreement,  hereioafter  more  partieularly  referred  to, 
by  which  Stein  leased  the  city  water-works  ot  Mobile  ; 
^*  which  agreement  was  duly  executed,  on  the  day  the  same 
bears  date,  by  the  said  party  of  the  first  part  and  the  said 
party  of  the  second  pari,  and  was  confirmed  by  an  actfeif 
the  legislature  of  the  Stale  of  Alabama,  approved  January 
7,  1841,  in  tenor  as  follows," — setting  out  the  act,  en- 
titled *' An  act  for  the  promotion  of  the  health  and  con- 
venienoe  of  the  city  of  Mobile^  by  tiie  introduction  of  a 
supply  of  wholesome  water  into  said  city,  to  be  used  for 
domestic  purposes  and  the  extinguishment  of  fires, " 
which  may  be  found  in  the  Session  Acts  of  1840-41,  on 
pages  58,  64.  "And  the  grand  jury  further  find,  that 
the  said  Stein,  for  certain  raluable  considerations  ex- 
pressed in  said  agreement,  promised  and  agreed,  among 
other  things,  to  supply  the  said  city  of  Mobile  and  the 
inhabitants  thereof  with  good  and  wholesome  water, 
which  promise  and  agreement  was  confirmed  by  the  said 
act  of  the  legislature,  approved  January  7,  1841,  herein- 
before set  out.  And  the  grand  jury  further  find,  that 
.  the  said  Stein,  in  pursuance  oi  the  said  agreemeot  and 
said  confirmatory  act,  accepted  the  right  and  franchise 
therein  conveyed  and  granted,  and,  under  said  agreement 
and  act,  has,  for  a  number  of  years,  to- wit,  ever  since  the 
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jear  1843,  collected  aod  received  water-rates,  or  rents, 
from  the  inhabitanta  of  said  city,  amountiog  to  a  large 
sum,  to-wit,  the  sum  of  9100,000,  and  does  yet  collect  and 
reeeivs  water-ratea  from  the  inhabitaats  of  said  city ;  and 
that  the  said  Stela,  by  roason  of  said  agreemeat  and  said 
ooafirinatory  act,  and  of  his  accaptanioe  thereof,  as  herein- 
before averrody  became  liable  and  bound,  and  still  is  liable 
sad  boaud,  to  supply  aaid  city  aod  its  iahabitauts  with 
good  and  wholesome  water,  as  hereiAbafore  averred. 
And  the  grand  jpry  farther  £Lad,  that  there  were  and  are, 
ia  said  city  of  Mobile,  a  large  number  of  inhabitants,  to- 
wit,  thirty  thoasaad,  and  a  large  numbor  of  taverns, 
hotels,  reatauratsy  and  places  of  entertainment  for  the 
pablio,  wbei*e  all  the  citisens  of  said  State  have  been  and 
are  now  accustoioed,  and  had  and  have  a  right,  to  stop, 
stay,  and  tarry ;  to-wit,  five  taverns,  five  hotels,  five  res- 
taurats,  and  five  places  of  eulertaiument  for  the  public 
Aad  the  grand  jary  farther  find,  that  the  said  Steiu  has 
heretofore  wholly  failed  and  neglected,  and#oes  still  fail 
ami  neglect,  to  supply  the  said  city  and  its  inhabitants 
with  good  and  wholesome  water ;  but,  on  the  contrary, 
that  the  said  Stein  unlawfully  did,  at  divers  times,  from 
the  year  1843  to  the  finding  of  this  indiotment,  and  does 
now,  sell  and  dispcwe  of,  to  19'elson  Walkley  and  others, 
inhabitanta  of  said  city,  and  to  all  the  citizens  of  said 
State  stopping,  staying,  and  tarrying  at  the  said  taverns, 
hotels,  reetaurats,  and  places  of  entertainment  for  the 
public,  QDwhoIesome  and  poisonous  water,  and  did  and 
does  receive  pay  for  the  same ;  to  the  great  injury  of  the 
said  Nelson  Walkley  and  his  family,  and  to  the  common 
nuisance  of  the  said  inhabitants  of  Mobile,  and  of  all  the 
citizens  of  the  said  State  stopping,  staying  and  tarrying 
at  the  said  taverns,  hotels,  restaurats,  and  places  of  en- 
tertainment for  the  public ;  against  the  peace  and  dignity 
of  the  State  of  Alabama." 

The  contract,  above  referred  to,  by  which  Stein  l^sed 
the  eity  water-works  of  Mobile  from  the  corporate  au- 
thorities, contained  the  following  stipulations:  The 
parties  of  the  first  part  leased  and  granted  to  Stein,  for 
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twenty  years,  "the  sole  privilege  of  ftnpplying  the  city 
of  Mobile  with  water  from  Three-mile  creek,"  together 
with  all  the  rights,  benefits  and^ftdrantftges,  accming  to- 
them  cinder  the  several  acts  of  the  legialature  and  ordt* 
nances  of  the  eity  relative  to  the  city  wat^r-works  ;  and 
covenanted  and  agreed  with  htm,  that  he  shoald  have 
quiet  posMmon  during  the  period  of  his  lease,  with 
power  to  collect  water-rates^  at  the  priees  naraed  in  the 
contittct,  ^and  power  andaatherity  teeondoet  the  water 
from  any  part  of  Three-cnile  creek,  so  that  the  same  may 
be  good  and  wholedcmie ;  "  aad  that  they  weuld  pay  him^ 
at  the  expiration  of  the  lease^  the  vmlee  of  the  worke 
which  he  might  erecrt,  to  be  fixed  by  arbitratkMn.  Steln^ 
on  his  part,  covenanted  to  oommeBce  the  ereetion  of  the 
necessary  wof4&s  within  one  menth  after  the  ratiication  of 
the  contract  by  an  act  of  the  legislature^  to  Introduce  tho 
water  into  the  city,  within  two  years  from  the  date  of  the 
contract,  *<  so  that  the  said  city  and  its  inhabitants  may^ 
at  all  times,*be  supplied  with  eueh  a  quantity  of  water 
as  may  be  produced,  through  the  said  pipea  aa  far  as  they 
are  laid ; "  to  fumicrii  a  ceitain  nomber  of  water-plugs  for 
the  use  of  the  eity,  free  of  charge ;  and  to  deliver  up  the 
works,  at  the  expiration  of  hie  lease,  at  their  value  ae 
fixed  by  the  arbitrators.  The  act'of  the  legislature,  above 
referrad  to,  eonfirmed  and  Ratified  this  agreement,  and 
granted  to  Stein  all  the  rights,  privileges  &ml  immomtieB, 
which  had  been  previoaely  g^nted  to  the  corporate  au- 
thorities of  Mobile,  and  to  the  old  Mobile  Aqueduct 
Oempaay* 

The  defendant  dtfemurred  to  the  fifth  count  of  the  in 
dictment,  and  assigned  the  following  grounds  of  demur- 
rer :  •*  1st,  because  no  criminal  knowledge  of  the 
character  of  the  water  is  set  out ;  2d,  because  the  charac- 
ter of  the  water,  or  that  which  makes  it  poisonous  or  un- 
wholesome, is  not  set  out ;  8d.  because  the  contract  doea 
not  require  Stein  to  furnish  *  good  and  wholesome  water,^ 
as  charged,  but  only  water  from  the  Three-mile  creek, 
and  it  is  not  charged  that  better  water  could  be  furnished 
from  said  creek,  or  that  there  has  been  any  default  in 


OF  ALABAMA.  gS 

Stein  T.  Thef  State. 

this  reapeot ;  4tfa,  beeanse  th#  nam^s  of  the  persons  sold 
te,  are  not  properl j  set  out ;  and,  8tb,  because  the  matter 
shar^  is  not  an  indietebl^  offeaaa^"  The  court  over- 
nried  the  defnnrrw,  and  the  defendant  ezeepjted. 

It  appeared  dn  thetrial,  as  the  bill  of  exceptions  shows, 
that  leaden  pipes  were  used  hy  the  defendant  in  the  dis- 
tribatioB  of  waiter  throagh  some  of  the  streets  of  the  city; 
and  it  was  contended,  on  the  part  of  the  prosecution,  that 
this  rendered  the  water  unwholesome  and  poisonous. 
**  The  State  proved  by  WalkleJ',  who  was  a  pUftcticitig 
physician  and  chemist,  that  several  ^persons,  who  drank 
water  supplied  to  htm  by  the  defendant,  through  his 
hjdrant,  were  affected  with  a  disease,  which  had  all 
the  symptoms  of  lead  colic,'  and  which  he  considered 
*lead  colic ;'  and  eTidcnce  was  offered  tending  to  show, 
that  said  disease  ihlb  caused  by  drinking  the  water  from 
said  leaden  pipes.  Walkley  gave  the  symptoms,  diagno- 
lis  and  treatment  of  lead  cojic,  and  said,  that  paralysis  of 
the  hands  and  arms  was  one  of  the  most  certain  symp- 
toms; and  he  gave  an  analysis  of  the  water,  and  much 
other  testimony  tending  to  show  that  shid  water  was  un- 
wholesome and  poisonous  by  reason  of  the  lead.  The 
State  then  offered  one  Bruce  as  a  wi'tness,  who  was  not  a 
physician,  anti  who  te8tified,*that  three  of  his  children 
had  been  sick  and  paralyzed,  when  they  drank  water  from 
his  hydrant,  in  another  part  of  the  town  ;  that  they  re- 
covered on  ceasing  to  drink  it,  became  again  sick  and 
paralyzed  on  again  drinking  it,  and  again  recovered  on 
ceasing  to  drink  It.  The  d'efendant  objected  to  this  evi- 
dence— let,  because  he  was  not  indicted  for  selling  poison- 
ous water  to  Bruce,  and  his  case  was  not  mentioned  in 
the  indictment ;  and,  2d,  because  special  and  particular 
cases  of  injury,  not  alleged  in  the  indictment,  could  not 
be  proved  in  this  case.  The  court  overruled  the  objections, 
and  admitted  the  evidence ;  to  which  the  defendant  ex- 
cepted. The  6tate  ftlso  introduced  one  Thompson  as  a 
witness,  and  asked  him,  *  what  he  knew  about  the  lead 
pipes.'  He  testified,  that  he  formerly  used  water  from- 
the  lead  pipes ;  that,  while  he  did  so,  a  negro  on  his  Ipt 
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was  aick,  and,  in  Uaaoribing  hi«  sickxieM  to  him^  com- 
pUine^l  of  a  pain  and  w^takaeaa  in  h\%  arm ;  and  tlMl  ha 
(witnew)  was  nqi  a  pb^aiaian.  Tba  .de£an4*Bt  objaetad 
to  this  eyidanea,  aUo^  on  %he  sama  gromida  as  %a  the  %ri* 
danco  of  Bruca,  aiid  baaaaaa  the  nagro'a  statamaala  to  the 
witueas  ware  mere  bearsity.  The  conii  a?arrulad  the  oh- 
j«^iops»  and  admitted  the  avidaooa ;  to  whiah  the  defead* 
'aat  excepted." 

JiXQ.  T.  Tatlob,  with  whom  was  £.  S.  Daroan,  for  the 
defendant,  made  the  following  (with  other)  points: 

1.  The  indictment  fails  to  show  an  indictable  ofiense.  If 
aJil  the  allegations  in  it  were  true,  the  defendant  would 
only  be  liable,  in  a  civil  action,  for  a  breaoh  of  contract. 
4  Bla.  Com.  4;  1  ib.  46}  3  GraenKEv.  §  1;  1  Mass.  137 ; 
Code  of  Alabama,  S  3065.  Moreover,  if  an  indictment 
wanld  lie  for  a  broach  of  the  contract,  this  indictment 
fails  to  show  a  breach.  \  The  contract  itself,  which  is  aet 
out  in  the  indictment,  simply  binds  the  defendant  to 
supply  the  city  of  Mobile  with  water  from  the  Three-mile 
creek,  and  contains  no  stipulation  aato  the  character  or 
qjiality  of  the  water.  The  indictment  does  not  charge 
that  be  failed  to  bring  water  from  Three-mile  creek,  or 
that  he  brought  .water  from  elsewhere  th^n  the  Three- 
mile  creek,  or  that  he  did  not  bring  as  good  water  as  that 
cteek  affords,  but  simply  that  he  brought  '^  unwholesome 
water,'' — an  allegation  which  may  consist  with  the  entire, 
fuliillmeut,  on  his  part,  of  every  obligation  imposed  on 
him  by  the  coutract.  The  averment  of  the  indictment) 
that  the  contract  bound  him  to  furnish  ^'  good  and  whole- 
some water,"  is  at  variance  with  the  contract  itseli^  and 
amounts  to  nothing. 

2.  The  indictment  is  framed  strictly  on  the  contract, 
and  for  a  breach  thereof;  and  the  question  cannot 
be  raised  under  it,  whether  an  indictment  would  lie 
against  the  defendant,  independent. of  the  contract,  for 
the  common*law  o&nse  of  selling  poisonous  water.  But 
the  indictment  is  fatally  defective,  whether  considered  as 
framed  for  a  breach  of  the  contract,  or  for  the  common- 
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]tw  oSeQie,  because  it  does  not  coutaia  such  a  statement 
of  the  charge  as  is  required  bj  the  cardinal  doctrines  of 
the  criminal  law*  The  constitutiou  itself  requires,  that 
the  ofiense  shall  be  described  in  the  indictment  fullj, 
plain] J,  and  formally:  in  such  language  as  will  enable 
the  court  to  determine,  on  an  inspection  of  the  indict- 
ment, whether  the  charge  amounts  to  a  violation  of  the 
criminal  law,  and,  at  the  same  time,  inform  the  defend- 
ant of  the  nature  of  the  offense  with  which  he  is  charged, 
and  enable  him  to  prepare  for  bis  defense;  in  such 
language^  too,  as  wiil  fully  identify  the  accusation,  and 
prevent  the  defeddant  from  being  tried  for  an  offense 
different  from  that  which  was  investigated  by  the  grand 
jary.— 8  Qreenl.  Ev.  §  10  ;  Archb.  Cr.  J?!.  42,  61 ;  29  Ala- 
28;  32  Ala.  684;  83  Ala.  397 ;  24  Miss.  694.  The  de- 
fendant was  convicted  for  introducing  water  into  the  city 
through  leaden  pipes  ;  yet  neither  he  nor  the  court  could 
say,  from  an  inspection  of  the  indictment,  that  this  was  the 
charge  which  the  grand  jury  had  investigated  and  pre- 
ferred  against  him.  The  indictment  ought  to  have  stated 
how,  or  by  what  means,  the  water  was  rendered  unwhole- 
some and  poisonous. — 2  Missouri,  226 ;  1  English,  619; 
3  Murph.  (N.  C.)  224;  21  Maine,  9 ;  13  Metcal^  365; 
3  Iredell,  111 ;  Breese,  4 ;  6  Grattan,  «75  ;  31  Maine,  401 ; 
3  Blackford,  193.  In  the  analogous  cases  of  indictments 
for  selling  unwholesome  provisions,  and  for  attempts  to 
poison*  such  an  allegation  is  indispensible  to  the  validity 
of  the  indictment— 11  Ala.  67  ;  6  Ala.  664;  19  Ala.  28, 
and  numerous  cases  there  |cited.  It  should  have  been 
averred,  too,  either  that  the  defendant  himself  poisoned 
the  water,  or  that  he  knowingly  sold  unwholesome  and 
poisonous  water;  otherwise  he  might  be  tried,  convicted 
and  punished,  for  the  act  of  a  third  person,  of  which  he 
was  wholly  ignorant  and  blameless. — 8  Greenl.  Ev.  §  13 ; 
1  Bishop's  Criminal  Law,  §§  80,  227 ;  Hex  v.  Wheatley, 
1  Leading  Criminal  Cases,  7. 

3.  The  testimony  of  Bruce  was  improperly  admitted. 
If  the  indictment  is  to  be  considered  as  preferred  against 
the  whole  water-works  for  a  nuisance,  evidence  of  special 
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case^  of  injury  was  inadmissible ;  and  if  it  is  to  be  con- 
sidered as  an  indictment  for  indi?idual  cases  of  selling 
unwholesome  water,  the  evidence  mast  be  confined  to  the 
persons  named  in  the  indictment. — 8  Qreenl.  Ev.  §  22 ; 
20  Ala.  88 ;  25  Ala.  40 ;  82  Ala.  684. 

4.  The  testimony  of  Thompson  ought  to  have  been 
excluded  for  the  same  reasons,  aad  because  it  was  mere 
hearsay. 

R.  B.  Armistb\d,  with  whom  were  R.  BL  Smith,  and 
M.  A.  Daldwik,  Attorney-General,  contra. — 1.  The  fifth 
count  of  the  indictment  is  framed  on  the  idea,  that  tlie 
defendant  is  a  public  contractor,  and  has  failed  to  perform 
a  public  duty  imposed  on  him  by  the  terms  of  his  con- 
tract. That  the  indictment  shows  an  indictable  offense., 
tee  8  Bligh,  091 ;  3  Barn.  &  Ad.  77  ;  6  Bing.  91. 

2.  That  the  indictment  is  good  and  sufficient,  whether 
founded  oti  the  defendant's  contract,  or  considered  as  an 
indictment  for  a  public  nuisance,  without  an  averment  of 
the  scienier^Bee  8  Hawks,  878;  Wharton's  Precedents, 
764 ;  28  Vermont,  588 j  6  Car.  &  P.  292  ;  3  Indiana,  193; 

4  *.  515 ;  10  K.  H.  ^97 ;  1  Serg.  k  R.  842 ;  6  Porter,  872 ; 

5  Porter,  866;  8  Archb.  Pr.  C07;  1  Hawk.  P.  C,  692; 

I  Russell  on  Critnef,  818;  Wharton's  Crim.  Law,  2378; 

II  Humph.  217 ;  9  Barb.  S.  C.  173. 

8.  The  indictment  being  for  a  nuisance,  the  testimony 
of  Bruce  and  Thompson  was  clearly  admissible.  That 
the  complaints  of  the  n^ro  were  admissible,  as  a  part  of 
the  resgestcB,  see  17  Ala.  620 ;  6  East,  188;  2  Car.  &  K. 
864 ;  1  Greenl.  Ev.  $  102,  and  cases  cited. 

A.  J.  WALKER,  0.  J.— [Feb.  28,  1861.]— When  a 
party  owes  the  public  a  duty,  although  resulting  from  a 
contract,  he  is  indictable  for  a  breach  of  that  duty.  The 
obligatiQU  to  the  public,  imposed  on  the  defendant  by  his 
contract,  was  to  supply  water  to  the  city  of  Mobile  from 
Three-mile  creek.  The  contract  itself  stipulates  nothing 
as  to  the  quality  of  water  that  may  be  furnished,  further 
"*^"  an  may  be  implied  in  the  requisition,  that  it  shall  be 
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brought  from  Three-mile  creek.  The  indictment  alleges 
the  defendant's  failure  and  neglect  to  supply  '^good  and 
wholesome  water"  to  the  inhabitants  of  Mobile,  and  also 
the  sale  and  supply  by  him,  to  those  inhabitants  and  the 
persons  visiting  the  city,  oif  "  unwholesome  and  poison- 
ous water."  The  former  branch  of  this  allegation  is  in- 
determinate, and  comports  equally  with  the  idea,  that 
there  was  pot  a  supply  of  any  water  at  all,  or  that  there 
was  a  supply  of  water  which  was  pesitively  bad.  In 
either  alternative,  there  would  be  a  failure  to  supply 
**good  and  wholesome  water."  The  meaning,  however, 
becomes  certain,  when  reference  is  had  to  the  latter 
branch  of  the  allegation,  which  shows  that  there  was  a 
supply  of  water;  and  the  consistency  of  the  two  is  pre- 
served, by  considering  the  former  as  asserting  that  the 
water  supplied  was  not  good  and  wholesome.  There  is, 
then,  no  ftllegation  of  a  failure  to  supply  water.  The 
ffraoamen  is,  that  there  was  a  supply  of  water,  the  quality 
'of  which  was  unwholesome  and  poisonous.  The  defend- 
ant [may  have  supplied  water  from  Three-mile  creek, 
which  was,  in  the  language  of  the  indictment,  "  unwhole- 
aome  and  poisonous,"  because  the  water  of  the  creek  was 
uuwholeaome  and  poisonous  ;  and  he  may,  therefore,  have 
perpetrated  the  grievance  alleged  in  the  indictment,  in 
the  exact  fulfillment'of  his  contract.  The  indictment, 
therefore,  shows  no  violation  of  any  duty  imposed  on  the 
defendant  by  the  terms  of  his  contract;  und  we  may  dis* 
miss  from  our  considexation  the  arguments  which  refer 
his  criminality  to  a  breach  of  his  contract. 

[2.]  The  indictment  charges,  however,  that  the  poison- 
ous water  was  supplietl  to  all  the  citizens  of  Mobile,  and 
to  those  who  might  visit  the  city.  Such  au  act  is  suffi- 
ciently general  and  extensive  in  its  effects  to  constitute  a 
nuisance ;  and  the  poisoning  of  the  water  consumed  by 
an  entire  community,  and  by  all  who  might  go  that  way, 
woqld  certainly  possess  the  quality  of  injuriousness  to 
the  community,  requisite  to  constitute  a  nuisance. — 
1  Bishop's  Criminal  Law,  862;  2  ib.  848.  If,  then,  the 
indictment  shows  that  the  defendant  is  criminally  guilty 
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of  inflicting  the  public  iujury  alleged,  it  is  a  good  accu- 
sation of  nuisance.  The  indictment  does  not  charge  that 
the  defendant  knowingly  or  intentionally  supplied  ^^ater 
of  unwholesome  or  poisonous  quality;  nor  that  he 
poisoned  the  water,  or  imparted  to  it  its  unwholesome 
quality ;  nor  that  the  same  was  done  by  his  agents  or 
servants.  The  defendant  may,  therefore,  have  done  all 
that  is  alleged,  and  yet  have  been  guilty  of  no  known  or 
intentional  wrong!  Can  it  be  that,  upon  such  facts,  the 
defendant  is  criminally  guilty  ? 

The  theory  of  the  law  is,  that  a  criminal  intent  is  a 
necessary  ingredient  of  every  indictable  ojSense;  The 
maxim  is.  Actio  nonfacU  reum^  nisi  mms  3it  rea.  It  is  not 
necessary,  in  all  cases,  either  to  aver  or  prove  the  guilty 
intent;  and  the  influence  of  legal  presumptions  may, 
sometimes,  be  such,  that  the  legal  imputation  of  a  guilty 
intent  may  be  made  in  contravention  of  the  fact ;  as  for 
instance,  the  presumption  that  every  one  knows  the  law. 
Where  the  gist  of  the  offense  is  neglect,  or  carelessness,  ^ 
it  would,  as  a  general  rule,  be  a  solecism  to  speak  of  a 
gpilty  knowledge,  since  the  neglect  itself  usually  eviden- 
ces the  guilty  mind;  and  the  principle  has  been  carried, 
in  some  cases,  to  the  extent  of  making  one  criminally 
responsible  for  not  using  proper  precaution  to  prevent  the 
injurious  acts  of  his  servant.  On  this  principle  rest  the 
decisions,  where  the  servant  rendered  bread  unwholesome, 
by  the  improper  use  of  the  ingredients ;  where  the  su- 
perintendent of  a  gas  company  corrupted  the  water  of  the 
river  Thames,  by  conveying  into  it  deleterious  gases  and 
fluids;  where  the  engineer  of  a  railroad  neglected  to  ring 
the  bell,  or  blow  the  whistle,  at  the  crossing  of  a  street ; 
where  the  owner  of  a  river  caused  detriment  to  neighbor- 
ing lands  by  neglecting  to  scour  it;  where  a  coiporation 
neglected  to  repair  sea  walls,  in  violation  of  its  charter ; 
and  where  other  neglects,  of  like  character,  have  been  com- 
mitted.—Vermont  V.  Central  Railroad,  28  Vermont,  683; 
Rex  V.  Medley,  6  Car.  k  P.  492 ;  Henley  v.  Mayor  of 
Lime,  6  Bing.  91 ;  8.  C,  6  B.  &  Ad.  77 ;  8.  C,  8  Bligh's 
JTe^  R.  690;    1  Bishop  on  Criminal  Law,   280,  281; 
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Vhnrtoa's  Ainer.  Griminal  Law,  10,  11.  But  this  prin- 
ciple dots  not  apply  bare,  bMMiai  tlie  6kArg%  iig«io«t  the 
d^ikiant  U  nallj  sn  Mt  camviilted,  and  fMt  tlie  omis- 
sion or  Begligent  pttfonauoe  of  an  act.  Nagteotiag  to 
rapplj  good  and  wfaolasonie  water,  and  sapplf  ing  uo- 
wboleooma  and  poitonons  water,  cannot  be  t<»tnred  into 
%  limple  charge  of  neglect.  As  well  nHght  it  be  said, 
that  he  who  administers  pokos,  dissolved  in  wMer,  is 
^mplj  guilty  of  neglecting  to  administer  pare  water ;  or 
that  be  who  aells  poisoned  bread,  ie  shnplj  gniHj  of  neg- 
lecting to  aell  wholesome  bread.  iBach  sophistry  woold 
convert  every  positire  act  into  a  neglect.  The  poisonous 
%aality  of  the  water  certainly  may  have  been  the  resnlt 
of  tome  negligence,  or  carelessness,  in  the  choice  or  ar- 
rangement of  the  instroments  employed  in  snpplyfng  it; 
bat  such  ia  not  the  charge,  and  we  cannot  aid  the  indict- 
ment by  an  inference  of  it. 

It  is  a  received  prin^ple,  also,  that  '*  where  the  state- 
ment of  the  act  its^indudes  a  knowledge  of  the  ille- 
gality of  the  act,  no  averment  of  knowledge  or  bad  intent 
is  neceseary." — Wharton's  Amer.  Crim.  Law,  297 ;  Com- 
monweath  v«  Stout,  7  B*.  Idonroe,  2ili  Commonwealth 
V.  Elwell,  2  iCetcalf,  190.  "  The  law  presumes  that  every 
person  intends  to  do  that  which  he  does." — 1  Bishop  on 
Criminal  Law,  §  248.  Hence,  whenever  one  does  an  act 
l^all  J  wrong  in  itself,  the  law  presumes  the  intent  to  do 
that  act :  the  act,  of  itself,  evidences  the  illegal  intent. 
The  doing  of  an  act  in  its  nature  illegal — illegal  without 
any  extrinsic  qualification— of  itself  evidences  the  criminal 
intent.  But  such  is  not  the  character  of  the  act  charged 
here.  The  famishing  of  poisoned  water  is  not,  of  itself, 
a  crime :  the  criminality  of  the  act  depends  upon  the 
qnestion,  whether  it  was  furnished  with  a  knowledge  of 
the  poisonous  quality;  knowledge  is  an  ingredient  of 
the  offense,  and  must  be  averred. — Wharton*s  Am.  Crim. 
Law,  297 ;  State  v.  Brown,  2  Speera,  129.  Accopdingly^ 
where  one  is  indicted  for  selling  an  obscene  book,  or  for 
carrying  off  a  slave,  or  for  an  indecent  exposure  of  the 
person,  or  for  keeping  and  suffering  to  go  at  large  a  dog 
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of  ferocious  mid  f Arums  MMtaie^  or  for  briifgiog  inlo  « 
pabli^  pkoe  a0  nnimAlor  penoa  infiieteci  with  a  eomma- 
nicable  diBCMe,  or  fOr  aeUiag  anwholefloiiM  meAt^  or  for 
aslliog  a  diMftsed  eow^,  or  for  atlering  a  forged  note^  or 
for  any  offense  of  like  oharattar, — it  it  held,  tfaat  an  airen- 
meat  of  knowledge  is  neeessary. — 1  BeQneU  k  Heard^s 
Leading  GrimiQai  OtiMBy  8,  551 ;  Whartoo's  Am.  CVim. 
Law,  2S06 ;  Wharton's  Preeedente  of  Indictments,  716, 
688,  718»  769,  762,  76$,  768  ;  3  Arcfabold^s  Orim.  Fl.  609- 
44;  8  Cbittj*s  Criaa.  La>f«  648 ;  Damao  v.  State,  7  Hum. 
159;  Brig  William  Qray,  I  P:iine,  16;  Oommoowealth  v. 
Stout,  7  B.  Monroe,  247  ;  Rex  v.  Watte,  iEsp.  675. 

Tliere  are,  also,  ether  rules  pertaining  to  the  necessity 
of  averring  a  scienter^  which  it  is  not  necessary  for  us  to 
consider ;  such,  for  instance,  as  that  every  person  is  pre* 
sumed  to  iatend  the  natsral  and  probable  coasequencea 
of  his  acts. — 1  Bishop  on  Criminal  Law,  248.  From  the 
proposition,  that  the  criminality  of  sapplying  poisonous 
water  consists  in  the  fact  of  its  being  done  with  knowl- 
edge of  the  poisonous  quality,  |t  is  an  nnavoiiluble  se- 
quence, that  knowledge  is  an  ingredient  of  the  oftensof 
and  its  averment  is  indispensable  to  the  sufficiency  of  the 
indictment. 

[3-4.]  There  was  no  error  in  the  admission  of  the  tes- 
timony of  witnesses  Bruce  and  Thompson.  Their  test!-* 
mony  had  an  obvious  relevai^y  to  the  question,  whether 
the  defendant  furnished  unwholesome  water  to  the  public 
in  the  city  of  Mobile.  The  declarations  of  the  slave,  ts 
to  the  nature  of  his.  suffering,  were  admissible,  upon  the 
pi*inciple  settled  in  numerous  cases  decided  by  this 
court.— HoUoway  v.  Cotton,  33  Ala.  529;  Cunningham 
v.  Kelly,  36  Ala.  78. 

We  do  not  deem  it  necessary  to  notice  any  of  the  other 
questions  presented  in  the  case. 

Judgment  reversed,  and  cause  remanded. 
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[larDICmENT  for  OBTAJNINO   HOKST   BT  FALSt   PRETXNSCa.] 

1.  Jomdei'  ^  to^mU^'-lxi  ftn  JBcbotBumt  for  olbtftSning  moofty  \^  falM 
preieotes,  if  th«  fnka  pr^lens^  ii  charged,  in  diffsrent  counts,  to 
have  been  made  to  ^*C.  B*  8.  and  C.  L.  &,  who  were  at  the  time 
members  of  a  mercantile  firm  of  the  name  and  style  of  S.  k  S./'  to 
"C.  B.  S.,"  and  to  "a  B.  S.  and  C.  L.  'S./'  there  is  no  misjoinder 
of  counts. 

S.  8»fficwHey  ^  indidmnit  i%  averring  valut  rf  propH^.'^Xn  aver- 
ment in  aach  iikdictment,  that,  by  meaaa  of  the  faUa  pr«tena« 
charged,  the  defendant  obtained  ''aixty-five  dollars  in  money,"  is 
sufficiently  definite  and  certain,  without  an  additional  averment  of 
the  value  of  the  money. 

3.  SubsUinee  of  proof  in  deseriptian  of  xoritUn  inAttwnent.-^Kti  instni* 
ment  of  writing,  purpoKing  in  its  commeoceaant  to  be  an  inden- 
tare  between  two  far  ties,  reciting  that  the  party  of  \h»  irat  part, 
for  a  valuable  conrnderation,  ^has  sold,  and  bind^  himself  to 
deliver,  to  the  said  parCy  of  the  second  part,  all  of  hb  present  crop 
of  cotton  now  planted,  6t  so  much  of  it  as  will  satisfy  his  indebt- 
edness to  the  said  party  of  the  second  part ;"  that  **  this  convey anoe 
is  intended  aa  a  security  ifor  the  paymeni''  of  a  debi  due  from  the 
purty  of  tka  first  part  to  the  party  of  th*  80co«d  part^  *' which 
payment,  if  duly  made,  wUl  render  this  couveyanoe  void,  and,  if 
default  be  made  in  the  payment  of  the  above  sum,  then  the  said 
party  of  the  second  part,  and  his  assigns,  are  hereby  authorized  to 
■^1  hi»  certain  crop  of  cotton,  or  as  much  of  ft  as  will  pay  all  of 
fail  duea  to  the  said  party  of  the  second  part  \**  and  signed  and 
sealed  by  the  party  of  the  firet  paf  t,— is  sufficiently  desoribed  in 
an  indictment  as  a  *^  deed  of  trust,"  and  is  admissible  in  evidence 
under  that  description. 

From  the  Circuit  Court  of  Pickens. 
Triiid  before  the  Hon.  A.  A.  Colkman. 

The  indictment  in  this  case  was  in  these  words: 
"The  grand  jurors  of  said  county  charge,  that,  before 
the  finding  of  this  indictment,  James  Oliver  did  falsely 
pretend  to  Cornelius  B.  Sanders  and  Charles  L.  Stone, 
who  were  at  the  time  members  of  a  mercantile  firm  of 
the  name  and  style  of  Sanders  &  Stone,  with  intent  to 
defraud,  that  he  had  satisfied  a  certain  deed  of  trust, 
4 
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which  Wiiliam  P.  Richardson  had  or  held  upon  the  said 
James  Oliver's  cotton  crop;  and  that  he,  the  said  William 
Pincknej  Richardson,  had  directed  and  given  authority 
to  him,  the  said  James  Oliver,  to*  receive  from  the  said 
Sanders  k  Btotie  the  proceeds  of  said  cotton  crop,  which 
was  then  in  their  hands ;  and,  by  means  of  such  false 
pretense,  obtained  from  the  said  Sanders  k  Stone  the  sum 
of  sixty-five  dollars  in  money;  against  the  peace  and  dig- 
nity," A;c. 

<«The  grand  jarors  of  said  county  further  charge,  that, 
before  the  finding  of  this  indictment,  th*e  said  James 
Oliver  did  fklsely  pretend  to  Cornelius  B.  Sanders,  with 
intent  to  defraud,  that  he,  the  said  James  Oliver,  had 
satisfied  a  ceruun  deed  of  trust,  which  he,  the  said  James 
Oliver,  had  made  to  one  W.  P.  Riehardaon  on  the  15th 
day  of  May,  1857,  upon  the  crop  of  cotton  which  he,  the 
said  James  Oliver,  had  planted  at  the  time  said  deed  was 
made;  and  that  he,  the  said  Oliver,,  was  authorized  by  the 
said  W.  V*  Richardson  to  receive  from  him,  the  said  Cor- 
nelius B.  Sanders,  the  proceeds  of  the  sale  of  the  said 
cotton  crop,  which  was,  at  the  time  of  said  false  pretense, 
in  the  hands  of  the  said  Cornelius  B.  Sanders ;  and,  by 
means  of  such  false  pretense,  obtained  from  the  said  Cor- 
nelius B.  Sanders  the  sum  of  sixty-five  dollars  in  money, 
being  part  of  the  proceeds  of  the  eaid  cotton  crop  so  in 
the  hands  of  the  said  Sanders;  against  the  peace  and 
dignity,"  &c. 

"The  grand  jurors  of  said  county  further  charge,  that, 
before  the  finding  o(  this  indictment,  the  said  James 
Oliver  did  falsely  pretend  to  Cornelius  B.  Sanders  and 
Charles  L.  Stone,  with  intent  to  defraud,  that  he  had  sat- 
isfied a  certain  deed  of  trust,  made  by  him,  on  the  15th 
day  of  May,  1857,  to  one  W.  P,  Richardson,  upon  the 
crop  of  cotton  which  he,  the  said  James  Oliver,  had 
planted  at  the  time  said  deed  was  made,  and  that  he,  the 
said  James  Oliver,  was  authorized  by  the  said  W.  P. 
Richardson  to  receive  from  them,  the  said  Cornelius  B. 
Sanders  and  Charles  L.  Stone,  certain  proceeds  of  the 
sale  of  said  cotton  crop,  which  they  had  in  their  hands; 
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aod,  bj  means  of  soch  fbUe  pretense,  obuined  from  the 
aaid  Cornelias  B.  Sanders  and  Charles  L.  Stone  the  sum 
of  sixtj-five  dollars  in  monej;  against  the  peace  and 
dij^ity/'  fcc 

The*defendant  demurred  to  the  indictment — *^  1st,  be- 
csQse  the  money  is  not  charged  to  be  the  property  of  any 
person ;  2d,  becaase  there  is  no  value  charged  as  to  the 
money;  8d,  becaase  it  is  uncertain  whether  the  defendant 
U  cliarged  with  a  felony  or  not ;  4tb,  because  there  is  a 
doeble  isaue  presented  in  each  count ;  5th,  because  there 
ii  a  special  pretense  without  a  special  breach ;  6th,  be- 
cause  there  is  a  miqoinder  of  counts  and  ofibnses;!  and, 
7tb,  beeaoae  the  indictment  is  uncertain  and  obscure/* 
Tbe  coart  overruled  the  demurrer,  but  the  record  does 
not  phow  that  the  defendant  reserved  an  exception  to  its 
decision. 

'<0«  the  trial,"  as  the  bill  of  exceptions  states,  <<  the 
State  oflTered  in  evidence  an  inatrument  of  writing,  which 
had  been  duly  proved  and  recorded  according  to  law,  and 
of  which  the  following  is  a  copy :  '  This  indenture,  made 
tbe  15tb  day  of  May,  1857,  between  James  Oliver,  of  the 
first  part,  and  W.  P.  Richardson,  of  the  second  part,  (all 
of  the  State  of  Alabama,  and  county  of  Pickens,)  wit- 
Desseth,  that  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  one  hundred  and  seventy* 
eight  25-100  dollars,  to  him  duly  paid  in  hand,  has  sold, 
and  binds  himself  to  deliver,  to  the  said  party  of  the 
second  part,  all  of  his  present  crop  of  cotton  now  planted, 
or  so  much  of  it  as  will  satisfy  his  indebtedness  to  the 
said  party  of  tbe  second  part.  This  conveyance  is  in- 
tended as  a  security  for  the  payment  of  one  hundred  and 
seventy-eight  25-100  dollars,  on  the  25th  day  of  Decem- 
ber, 1857 ;  which  payment,  if  duly  made,  will  render  this 
conveyance  void;  and  if  default  be  made  in  the  payment 
of  the  above  sum,  then  the  said  party  of  the  second  part, 
and  his  assigns,  are  hereby  authorized  to  sell  his  certain 
crop  of  cotton,  or  so  much  of  it  as  will  pay  all  of  his  dues 
to  the  said  party  of  the  second  part,  with  costs  and  ex- 
penses allowed  by  law.    In  witness  whereof,  I  have  here- 
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unto  set  my  hand  and  seal.'  (Signed)  'J^ames  Oliver.* 
[Seal.]*  The  defendant  objected  to  the'  inttodactlon  of 
said  paper  as  evidence  to  the  jary,  but  the  court  overruled 
his  objection  ;  and  he  excepted/' 

W.  JL  Smith,  for  the  prisoner. — 1.  The  indictment  5s 
defective,  in  the  several  particulars  which  were  assigned 
as  grounds  of  demurrer.  It  charges  a  special  pretense, 
but  assigns  no  breach  of  that  pretense.  It  does  not 
charge  the  ownership  of  the  money ;  and  non  constat  but 
that  it  was  the  property  of  the  defendant  himaelf.  It 
does  not  charge  the  value  of  the  money,  and,  therefore, 
leaves  it  uncertain  whether  any  otfense  was  eofDmitted. 
It  charges  the  false  pretense  to  have  been  made  to  diflfer-  • 
ent  persons,  and  ths  money  to  have  been  obtained  from 
different  persons ;  and  presents  as  plain  a  case  of  mis- 
j  oinder,  as  if  it  alleged;  ia  difterent  counts,  a  larceny  from 
A  and  a  larceny  from  B,  or  an  assault  and  battery  on  A 
and  an  assault  and  battery  on  B. 

2.  The  term  'Meed  of  trust,"  as  used  in  the  indict- 
ment, must  be  construed  in  its  legal  sense.  In  a  techni- 
cal deed  of  trust  there  must  be  a  trustee.  The  paper 
read  iu  evidence,  conveyed  no  legal  title  to  any  one,  and 
onl}  gave  Richardson  power  to  sell  his  own  cotton.  The 
crop  planted  was  a  mere  expectancy,  and  could  not  be- 
cpnie  Richardson's  until  actually  delivered. 

M.  A.  Baldwin,  Attorney-General,  contra,  cited  John- 
son V.  The  State,  29  Ala.  62;  O'Connor  v.  The  State, 
30  Ala.  9;  People  v.  Stetson,  4  Barbour,  151. 

STONE,  J.— [March  1, 1861.]— The  indictment  in  this 
case  contains  three  counts,  each  of  which  is  a  substantial 
compliance  with  the  form  furnished  in  the  Code, — form 
No,  35,  pf^ge  702.  The  only  difference  in  the  three  counts 
consists  in  the  designation  of  the  person  to  whom  the 
false  pretense  was  made.  The  varying  averments  in  the 
several  counts,  in  this  regard,  were  evidently  inserted  to 
meet  every  possible   phase  of  the  proof,  as  the  same 
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might  arise.  The  avermeiit  of  the  person  to  whom  the 
false  pretense  was  made,  was  part  and  parcel  of  the  means 
by  which  the  offense  was  committed.  The  counts  are 
severally  good. — ^Lowenthall  v.  The  State,  32  Ala.  G89. 

We  have  frequently  held,  that  two  or  more  counts 
might  be  joined  in  the  same  indictment,  each  of  >yhich 
charged  a  distinct  felony,  if  the  offenses  were  of  the  same 
character,  and  subject  to  the  same  punishment. — Jofan»  on 
?.  The  State,  29  Ala.  62 ;  Oawley  v.  The  State,  at  the 
present  term.  The  demurrer  for  misjoinder  w*as  prof^erly 
overruled. — Scott  v.  Xbe  State,  at  the  present  term. 

[2.]  Money  is,  itaelf,  a  measure  of  value;  and  that  value 
cannot  be  rendered  more  definite  by  an  averment  of  its 
value.  The  phrase  *' sixty-five  dollars  in  money,*'  has  a 
defined  meaning,  whiek  is  not  rendered  more  clear  by  the 
Baperadded  expression,  worih  sixty-Jice  dollars. 

[3.]  The  instrument  read  in  evidence  was  sufficiently 
described  as  "a  deed  of  trust." — Price  v.  Mastersou, 
35  Ale.  393. 

The  judgment  of  the  circuit  court  is  affirmed. 


MERKLE  v^.  THE  STATE. 

•     [iHDICTMRNT  FOR  SELLING  LIQUOR  TO  STUDENT  OF  COLLEGK.] 

1.  Opinion  of  tpitnefs,  admissibiliti/  of. — A  witness  who  has  frequently 
drunk  fermented  liquors,  and  who  can  distinguish  them  by  their 
taste,  though  he  has  no  special  knowledge  of  chemistry,  is  compe- 
tent to  express  an  o]Hnion  on  the  question,  whether  lager  beer  is 
or  is  not  a  fermented  liquor. 

2.  Books  of  science,  admUsibiliiy  ©/.--Extracts  from  standard  medical 
books  are  competent  evidence,  and  may  be  read  to  the  jury. 

3.  V9hat  comtiiutet  offense  of  selling  liquor  to  student  or  minor. — The 
statute  p9>hibHing  the  sale  or  delivery  of  liquor  to  students  or 
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minors,  (Gode»  {{  3280-81.)  applies  to  fermented  liaiiors  ss  well  as 
to  vinous  or  spirituous  liquors. 

From  tho  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Porter  King. 

Is  thia  case,  Ltither  Merkle  and  William  H.  Itedding- 
weriB^  jointly  iudieted  for  selling  liquor  to  a  student  of 
Howard  coUoge,  iu  the.  town  of  Marion,  and  were  jointly 
tried.  On  the  trial,  as  the  bill  of  exceptions  shows,  the 
State  firdt  introduced  as  a  witness  op,e  Pollard,  the  student 
to  whom  the  liquor  #as  sold,  aud  who  testified  to  the 
fact  that,  within  the  period  covered  by  the  indictment^ 
he  bought  a  glass  of  lager  beer  from  the  defendant 
Merkle,  who  was  acting  as  clerk  or  agent  for  bis  co-de- 
fendant, in  a  confectionary  store  belonging  to  the  latter. 
The  State  then  introduced  one.  Thornton  as  a  witness, 
who  testified,  "  that  he  was  professor  of  chemistry  io 
Howard  college;  that  the  fermentation  of  organic bodiea 
is  one  of  the  subjects  treated  of  in  chemistry;  that  he 
had  studied  that  subject  in  the  difierent  books  on  chemis- 
try, and  was  theoretically  acquainted  with  it,  but  had  no 
practical  knowledge  of  the  process  of  fermentation,  or 
the  art  of  brewing ;  that  he  had  drunk  lager  beer  at  various 
places, and  in  thestoreof  the  defendant  Redding;  and  that 
he  was  acquainted  with  the  taste  of  fermented  liquors,  from 
having  frequently  drunk  liquors  which  were  fermented." 
On  thisstateof  facts,  the  court  allowed  the  witness,  against 
the  objection  of  the  defendant  Merkle,  to  state  that,  '*in 
his  opinion,  lager  beer  is  a  fermented  liquor;  "  to  which 
said  Merkle  excepted.  Said  witness  afterwards  testified, 
on  cross-examination,  "  that  he  knew  nothing  of  the  fer- 
mentation of  liquors,  except  what  he  had  read  in  books 
on  the  subject ;  that  he  was  not  a  brewer,  and  knew 
nothing  whatever,  practically,  of  the  fermentation  of 
liquors;  that  all  he  knew  on  the  subject  wad  theoretical, 
and  derived  .from  books  ;  that  in  speaking  on  the  subject, 
he  had  only  given,  and  could  only  give,  the  contents 
thereof,  so  far  as  he  knew  the  same  ;  that  the  books  them* 
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selves,  if  in  coart,  woald  be  better  evidence  than  his 
teetiroonj,  becaase  he  ooold  not  use  such  language  as  was 
used  in  them,  and  could  not  recollect  all  that  was  tberem 
stated  on  the  subject ;  that  his  knowledge  of  chemistry 
did  not  aid  him  in  reference  to  knowledge  acquired  by 
tasting  said  beer;  and  that  one  not  acquainted  with 
chemistry  could  judge  of  said  beer^  by  the  taste,  as  well 
as  he.*'  On  tliftse  facts,  the  defendant  Merkle  moved  the 
coart  to  exclude  from  the  jury  the  opinion  of  the  witness 
above  stated,  and  reserved  an  exception  to  the  overrating 
of  his  objection.  The  State  afterwards  read  in  evidence 
to  the  jury  an  extract  from  the  *^  United  States  Diapensa- 
ioTj/y**  by  Wood  k  Burke,  on  the  subject  of  vinous  and 
fermented  liquors ;  having  first  proved,  by  the  testimony 
of  a  practicing  physician,  '^  that  said  book  was  recognized 
by  the  medical  profession  as  good  authority  on  all  subjects  • 
therein  treated  of;  **  and  to  the  admission  of  this  ex- 
tract as  evidence  the  defendant  Merkle  excepted.  The 
court  charged  the  jury,  among  other  things,  "  that,  if 
they  believed  the  beer  sold  to  said  Pollard  was  a  ferment- 
ed liquor,  it  would  be  their  duty  to  find  said  Merkle 
guilty,  whether  said  beer  would  intoxicate  or  net;  "  to 
which  charge  said  Merkle  reserved  an  exception. 

Brooks  k  Garrott,  for  the  defendant. 
M.  A.  Baldwin,  Attorney-Qeneral,  contra, 

R.  W.  WALKER,  J.— [Jan.  22,  1861.]— It  may  be  ad- 
mitted, that  the  bill  of  exceptions  excludes  the  idea,  that 
the  witness  Thornton  was  at  all  aided  by  his  knowledge 
of  chemistry,  in  the  formation  of  his  opinion  that  lager 
beer  is  a  fermented  liquor.  It  is  shown,  however,  that 
he  had  frequently  drunk  fermented  liquors,  and  that  he 
was  able  to  distinguish,  by  their  taste,  liquors  which  have 
'undergone  the  process  of  fermentation.  We  hold,  that 
such  a  witness,  even  though  he  may  have  no  special 
knowledge  of  the  science  of  chemistry,  may  be  permitted 
to  testify,  that  a  particular  fiquor,  which  he  has  tasted,  is, 
oris  not,  fermented.   The  answer  to  the  question,  whether     . 
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a  liquor  has  gone  through  the  process  of  fermentation, 
does  not  necessarily  demand  a  knowledge  of  chemical 
science,  but  is  usually  determinable  by  the  senses ;  and 
consequently,  the  judgment  of  ordinary  persons,  having 
an  opportunity  of  personal  observation,  and  of  forming 
a  correct  opinion,  is  adtnissible. — McCreary  v.  Turk, 
29  Ala.  245;  Wilkinson  v.  Mosely,  30  Ala,  572;  Ward 
v.  Reynolds,  82  Ala.  884 ;  Pullman  v.  Corning,  14  Barb. 
174, 181. 

[2  ]  The  book,  a  portion  of  which  was  read  in  evidence, 
was  shown  to  be  a  standard  medieal  work;  and  under 
the  rule  adopted  in  Stoudenmeier  v.  Williamson,  (29  Ala. 
558,)  the  objection  to  the  extract  as  evidence,  was  properly 
overruled. 

[8.]  Under  sections  8280  and  8281  of  the  Code,  it  is 
not  necessary  to  the  conviction  of  the  defendant,  that  the 
liquor  sold,  delivered  or  giveA  to  a  student  or  minor, 
should  be  intoxicating.  The  prohibitions  of  these  sec- 
tions extend  to  any  fermented  liquor  which  is  commonly 
used  as  a  beverage.  There  was,  therefore,  no  error  in 
the  charge  of  the  court. 

Judgment  affirmed. 


MURPHY  vs.  THE  STATE. 

[iNOIOTSSeiT  i^R  MURDER.] 

1.  Challenge  of  jurors, — In  all  trials  for  capital  or  penitentiary  offenses, 
(Code,  2  3585,)  the  State  may,  at  its  election,  challenge  for  cause  a 
juror  who  has  a  fixed  opinion  against  capita!  or  penitentiary  pun- 
ishments ;  yet  the  statoie  does  not  impose  on  the  court  the  duty, 
ex  muro  motUj  of  •etting  aside  a  juror  for  this  cause ;  nor  ean  the 
prisoner  complain  if  the  State  waives  or  forbears  to  exeroise  its 
right  of  challenge. 

2.  General  objection  to  evidence.— k  general  objection  to  evidence,  a 
part  of  which  is  legal,  m«y  be  overfuled  entirely. 
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3,  Homicide ;  presumption  of  malice. — The  charge  of  the  court  to  the 
jnryih  this  case,  as  to  the  presomption  of  malioe  in  cases  of  homi- 
cide, conefemed  in  oonneotion  with  the  Ibct,  in^ispotably  e«tab- 
li^cd,  that  Ihe  ktlHog  wa»  perp«lnK«d  wiOl  a  deadly  weapon,  held 
U  contain  no  error  pr^udi^al  to  Ihe  priaoner. 

From  the  Circuit  Court  of  Montgomery, 
Tried  before  the  IIoq.  James  B.  Mabtin. 

Thb  prisoner  in  this  cftse,  Patrick  Murphy,  \raa  indicted 
for  the  murder  of  Hugh  Keys,  and  pleaded  not  guilty  to 
the  indictment.  "On  the  trial,"  a»  the  bill  of  excep- 
tions states,  "  the  court  asked  a  juror,  regularly  sum- 
moned, whether  he  had  a  fixed  opinion  against  capital  or 
penitentiary  punishment.  The  attorney-general  there- 
npon  said,  that  be  would  waire  the  challenge  for  cause 
on  behalf  of  the  State.  The  prisoner  insisted,  by  his 
counsel,  that  the  juror  was  incompetent  for  eanse,  and 
that  the  State  could  not  render  him  competent  by  waiv- 
ing the  objection.  The  court  held  otherwise,  and  put 
the  juror  upon  the  prisoner,  who,  to  avoid  his  being 
placed  on  the  jury,  was  compelled  to  challenge  him  per- 
emptorily, and  thereby  lessen,  to  that  extent,  his  number 
of  peremptory  challenges ;  to  which  ruling  of  the  court 
the  prisoner  excepted." 

"To  prove  the  circumstances  of  the  kiTling,  the  State 
introduced  and  examined  as  a  wftoess  one  Mrs.  Keys,  the 
widow  of  the  deceased.  On  crosa-examination  of  said 
witness,  the  prisoner's  counsel  asked  her,  whether  she  did 
not  swear,  on  the  preliminary  examination  of  the  prisoner 
before  Squire  Nettles,  on  the  23d  December,  1859,  for  the 
offense  for  which  he  was  now  beihg  tried,  that  *he, 
(meaning  the  prisoner,)  always  told  Mr.  Keys  to  come 
on ;'  and  read  said  expression  ^o  her  from  her  sworn  de- 
position, taken  down  in  writing  on  said  preliminary 
examination.  7he  witness  stated,  that  she  had  not  so 
sworn  on  said  preliminary  examination.  Thereupon  the 
prisoner's  counsel  produced  and  proved  the  written  depo- 
sition of  said  witness,  as  taken  down  on  said  preliminary 
examination,  and  read  from  it  these  words,  'He  always 
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told  Mr.  Ke}*6  to  come  on ;'  and  proy^  that  said  witness 
swore  to  said  expression  on  said  preliminary  examination. 
The  counsel  for  the  State  then  offered  to  read  the  whole 
deposition  of  aaid  witneM^  as  written  down  on  said  pre- 
liminary examination ;  not  as  original  evidence  in  the 
cause,  but  to  explain  the  testimony  of  said  witness,  and 
to  show  that  there  was  no  conflict  between  her  testimony 
then  and  now.  The  prisoner  objected  to' this  evidence, 
as  illegal,  irrelevant^  and  calculated  to  mislead  the  jury; 
but  the  court  overruled  his  objections,  and  admitted  the 
evidence  for  the  purpose  for  which  it  was  ofiered;  to 
which  the  prisoner  excepted." 

The  court,  ex  mero  moiu^  charged  the  jury  as  follows: 
*^  Under  this  indictment^  if  the  evidence,  under  the 
law  as  laid  down  by  the  court,  warrant  it,  the  prisoner  may 
be  convicted  of  murder  in  the  first  degree,  murder  in  the 
second  degree,  or  manslaughter  in  the  first  degree.  Mur- 
der is  the  killing  of  a  reasonable  person,,  with  maKce 
aforethought,  express  or  implied.  Express  malice  is  evi- 
denced by  threats,  former  grudges,  lying  in  wait,  &;c.; 
while  malice  may  be  implied  from  the  preparation  made, 
the  charicter  of  the  weapon  used,  &;c.  Manslaughter  is 
the  wrongful  taking  of  the  lite  of  a  reasonable  being, 
without  malice;  and  it  occurs  when  one  takes  the  life  of 
another,  in  sudden  beat  of  passion,  without  malice.  No 
killiug  can  be  murder,  in  the  absence  of  malice ;  nor  can 
a  killing  be  manslaughter,  when  done  with  malice.  It 
devolves  upon  the  State,  in  every  criminal  case,  to  prove 
the  facts  constituting  the  defendant's  guilt,  and  to  satisfy 
the  jury,  beyond  a  reasonable  doubt,  of  fheir  truth.  In 
this  case,  the  State  must  prove,  that  the  defendant,  prior 
to  the  finding  of  the  indictment,  and  in  the  county  of 
Montgomery,  killed  Hugh  Keys  with  malice  aforethought. 
So  regardful  is  our  law  of  human  life,  that  whenever  it  is 
proved  that  one  person  has  taken  the  life  of  another,  the 
law  presumes  that  it  was  done  with  malice,  and  imposes 
upon  the  slayer  the  onus  of  rebutting  this  presumption, 
unless  the  evidence  which  proves  the  killing  itself  shows 
it  to  have  been  done  without  malice.    Murder,  by  our  law, 
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is  divided  into  Iwo  dagrog»-  murder  in  the  first,  end  in  or- 
der in  the  eeeood  degree.  Every  bemieide,  perpetrated 
bj  poieoOy  lying  in  wait,  or  aay  otker  kind  of  willfal,  de* 
libmate,  malicioae  mad  premeditated  killing,  it  omrder  in 
the  first  degree.  Every  homicide,  committed  with  maKce 
ifbrethooght,  and  which  is  not  embraced  in  the*  above 
definition,  is  murder  in  the  second  degree.  Manslaogh- 
ter  is  the  wrongfnl  kilting  of  a  reaeoomble  creature  in 
being,  without  malice ;  and  if  done  voluntarily,  is  man- 
Blaoghter  in  the  first  degree. 

^'Examine  this  case,  then,  first  in  reference  to  murder 
in  the  first  degree.  lias  the  State  proved,  that,  prior  to 
the  finding  of  this  indictment,  and  4n  this  county,  the 
defendant  killed  Hugh' Keys  with  a  bowie-knife;  and 
farther,  that  he  did  so  willfully,  deliberately,  maliciously, 
and  with  premeditation  ?  Does  the  whole  evidence  in  the 
case  satisfy  your  minds,  beyond  a  reasonable  doubt,  that 
these  things^  and  each  of  them,  are  true?  If  so,  then 
the  defendant  would  be  guilty  of  murder  in  the  first  de- 
gree. If,  on  the  contrary,  the  evidence  fails  thus  to 
satisfy  your  minds,  either  of  the  killing,  or  that  it  was 
done  willfully,  deliberately,  maliciously,  and  with  pre- 
meditation, then  the  defendant  would  not  be  guilty  of 
murder  in  the  first  degree,  and  you  must  proceed  to  in- 
qaire,  whether  the  evidence  shows  him  to  be  guilty  of 
murder  in  the  second  degree.  It  is  conceded,  that  the 
defendant  took  the  life  of  Keys;  and  if  it  does  not  amount 
to  mtfrder  in  the  first  degree,  then,  whether  it  is  murder 
in  the  second  degree,  depends  upon  the  question,  whether 
the  killing  was  done  with  malice  aforethodght.  As  the 
court  has  already  informed  yon,  ifrhen  a  killing  has  been 
proved,  the  law  presumes  that  it  was  dene  with  malice, 
unleu  the  same  evidence  which  proves  the  killing,  dis- 
proves or  rebuts  the  presumption  of  malioe.  Does  the 
evidence  which  proves  the  killing,  itself  disprove  or  rebut 
the  presum^ion  of  malice?  If,  however,  this  evidence 
does  not  repel  the  presumption  of  malice,  then  look  to 
all  the  other  evidence  in  the  case,-«-both  that  which  tends 
to  rebut  the  idea  of  malice,  if  there  be  such  evidence,  and 
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all  the  evideoce  tending  to  show  tiiftt  the  defeiKiliiBt  wag 
aotumt^d  bj  malbe^  if  tiseve  be  saeb  eiridenee, — and  if  you 
find,  fron  bbe  entire  evidence^  thai  the  killing  waa  dooe 
by  tbe  dieleDdant  With  malice  aforeAenght^  and  that  it 
deiea  not. amount  to  marder  in  tbe  &ret  degree,  then  tbe 
defeudafft  would  be  gailty  of  murder  in  the  aeoond  de- 
gree. B{ft«  if  yon  find,  npon  a  fair  sunrey  of  the  evidence, 
that  theldlling  was  done  withont  malice,  then  the  defen- 
dant would  not.  be  guilty  of  mnrder ;  and  in  that  event, 
you  must  next  inquire,  whether  the  killing  amounted  to 
manslaughter.  If  the  defendant,  in  thiB  county,  and 
before  tbe  finding  qf  thte  indictment,  wrongfully  and 
voluntarily  killed  JUMgb  Kojn  with  a  boi^ie-knife,  without 
malice,  expieas  or  implied,  then  he  would  be  gailty  of 
maaelaughter  in  the  first  degree. 

^^Homieide  may  be  committed-^hnman  life  may  be 
taken — ^npon  stieh  provocation,  and  under  suoh  eirenm- 
Btances,  as  will  acquit  the  slayer  of  all  guilt;  and  such, 
the  defendant  says,  is  the  homicide  he  has  committed. 
He  innists,  that  though  he  took  the  life  of  Keys,  he  did  it 
in  self-defense ;  that  he  did  it  to  save  hit  own  life,  or  to 
save  bis  person  from  great  bodily  harm.  The  law  on  that 
subject  is  this :  Every  man  has  the  right  to  strike  in  self- 
defense*— to  rep<d  force  by  Ibree,  when  attacked,  even  to 
the  death  of  the  assailant;  ptovided,  that  the  force  which 
he  uses  is  not  disproportioned  to  the  force  which  be  is 
repelling.  In  this  case,  if  you  should  believe,  from  the 
evidence,  that  it  was  necessary  for  the  defendant  tolstrike 
at  the  time  he  did  strike,  in  order  to  save  his  own  life,  or 
to  pi^vent  the  in^iction  of  imminent  and  great  bodily 
harm,  and  that  be  struck  for  this  purpose,  then  the  de- 
fendant wo«ld  net  be  guilty.  Or,  if  you  should  believe 
that,  at  the  time  the  defendant  struck,  the  circumstances 
which  surrounded  him  were  such  as  would  have  impressed 
the  mind  of  a  reasonable  man  with  the  honest  belief,  that 
it  was  necessary  to  strike,  to  save  his  own  life,  or  to  pre- 
vent great  and  impending  bodily  harm ;  and  that  the  de- 
fendant,, actuated  by  these  motives,  struck, — then,  though 
death  was  the  consequence,  he  would  be  guiltless.    The 
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Itm  excuses  tbo  taking  ot  hmnaa  life,  when  th«  nMtive 
wkiob  profoptt  tbie  act  m  cmm  of  atlM^feuM  Mid  self-pro* 
teelioB,  Mid  iiadar  eifouintladoas  iodaiaiiig  Ihe  reAsooable 
belief  tlwl  tbe  act  wm  oeoefaarj.  Yoa  n wt  ddtannioe 
wbat  ie  tbe  evideBoe  on  this  rafa|)0et»  T4m  &t«lt  iMiete, 
thai  tba-deieadaaty  «atertMniii|^  tba  maUaioaa  ioteatioo 
to  take  the  Kfe  of  Sejns,  eoogbi  a  quarrel  vitb  hioi,  ra 
order  to  find  an  opportunity  to  gratify  bis  ifialiee  by 
taking  his  life.  If^  firom  a  anrvey  and  isapartial  eoostd- 
oration  of  all  the  evidence,  you  believe  tbat  this  is  4roe— - 
that  the  defendant  sought  the  qaarral  with  tbe  deoaased^  < 
in  order  that  he  might  take  adrai^tsga  of  it  to  kill  bim, 
aod,  in  obedionee  to  this  inteutjo^  did  bring  oii  tbe 
qQarrel,  and  did  take  tba  li&  qf  tbe  decaased-^theiit  no 
provo^itioiiy  no  danger  to  binaeeif,  thus  brought  on, 
would  eoccose  tbe  killing.  But  what  is  the  truth  ol  tins 
matter?  Does  the  evidenee  abow  that  tbe  position  of  the 
State,  or  that  the  positioa  of  tbe  defendant,  is  troe?  This 
yoa  nmst  determine^  frotn  the  evidence.'' 
To  each  pai^t  of  this  charge  the  prisoner  excepted. 

Chilton  &  Yancey,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra, 

A.  J.  WALKER,  C.  J.— [May  14, 1861.]— By  section 
8585  of  tbe  Code  it  is  provided,  that,  in  all  trials  for  a 
capital  or  penitentiary  offense,  it  is  a  good  challenge  for 
cause  by  the  State^  that  the  juror  has  a  fixed  opinion 
agaftist  capital  or  penitentiary  punishments.  The  statute 
makes  the  speoifed  cause  aground  of  challenge  by  the 
State;  bat  it  cannot,  without  the  most  glaring  perversion 
of  its  meaning,  be  uuderstood  as  naaking  it  a  ground  of 
challenge  by  the  prisoner,  or  as  imposing  upon  the  court 
the  duty,  ex  mtro  motUj  of  sotting  aside  a  juror  for  tbe 
cause  mentioned.  Tbe  State  may,  or  may  not,  at  its 
election,  challenge  a  juror  for  the  cause  mentioned ;  and 
the  prisoner  has  no  right  to  complain  that  the  State  for- 
bears to  exercise  the  right  of  challenge. 

[2.]  It  ia  possible  that  some  portion  of  the  evidence  of 
Mrs.  Keys,  which  the  court  admitted  against  the  prison- 
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er's  objeotioD^  did  not  Mnre  to  explain  either  the  exprea- 
sioa  as  to  vbioh  she  was  cwitradtoted,  or  her  motives ; 
but  it  is  eertaia  that  much  of  it  was  so  cooneeted  with 
the  pArtiealar  expressioOy  as  to  reader  the  part  so  coor- 
neeted  eompsitaat  eiidanee.  This  being  the  ease,  the 
court,  as  we  have  often  decided,  committed  no  reversible 
error  ia  overruling  a  general  objection  to  the  entire  evi- 
dence. In  placing  our  decision,  however,  upon  this 
gronnd,  we  most  not  be  understood  as  affirming  that  any 
portion  of  the  evidence  was  illegaU  Upon  that  subject 
we  express  no  opinion. 

[8.]  The  conasei  for  the  prisoner,  though  confessedly 
^  able,  have  pointed  ont  nothing  objectionable  in  the  charge 
of  the  court ;  and  if  thepe  be  any  error  in  it,  prejudicial 
to  the  prisoner,  a  careful  examination  has  not  enabled  us 
to  discover  it.  Oonstraing  the  charge  in  reference  to  the 
fact,  indisputably  estabUshed,  that  the  killing  was  perpe- 
trated with  a  deadly  weapon,  we  think  there  can  be  no 
doubt  that  the  instruction  as  to  the  presumption  of  malice 
was  correct. — ^York's  case,  9  Metcalf,  93;  8  Green.  Ev. 
§U. 

Judgment  affirmed. 


POINT  tjs.  THE  STATE. 
[iKBieriiBirr  for  labcbnv  ik  DVSLLma-acmsB.] 

1.  Variarw^m  name  cf  9wner  ^  ttolen  gaodt^-r^Whw^  the  indictment 
alleged  tlie  stolen  goods  to  be  the  property  of  Juli  Antoiae,  while 
the  proof  showed  that  they  belonged  to  a  Frenchman,  whose  name 
was  Juli  Antoine  in  French,  and  who  was  *'  generally  called  as  if 
his  name  was  spelled  JuUi  Antoine/'—A^/cf,  that  there  was  no  vari- 
ance or  misnomer. 

2.  ifkat^MMtituUs  lartenf  in  dweUing-house^^TJn^r  section  3170  of 
t^e  Code,  unlike  the  penal  code  of  1841,  (Clay's  Digest,  426,  {  59,) 
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a  person  may  be  conncted  of  larceny  in  a  dweHiBg.hottse,  although 
he  wu  m  the  house,  at  the  time  of  the  theft,  by  the  invitation  of 
the  owner. 

Fbom  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Hkhi^t  Chambxblain. 

The  indictment  io  this  case  charged,  that  the  prisoner, 
John  Point,  "  feloniously  took  and  carried  away  from  a 
dwelling-hoase  a  coat,  of  the  valne  of  ten  dollars,  and  a 
pair  of  pantaloons,  of  the  valne  of  five  dollars,  the  per- 
sonal property  of  Jali  Antoine."  The  evidence  adduced 
on  the  trial,  and  the  charges  of  the  conrt  to  the  jury,  are 
thn^ stated  in  the  bill  of  exceptions: 

<*The  State  introduced  a  witness,  who  testified  as  fol- 
lows: 'In  October,  1860, about  a  week  before  the  finding 
of  the  indictment  in  this  case,  the  prisoner  came  to  him, 
with  a  cloth  coat,  a  pair  of  military  pantaloons,  and  a 
military  coat,  (the  two  last  being  identical  with  those  of 
the  firet  sergeant  of  the  'Guards  LaFayette,*  a  vol- 
nnteer  military  company  in  the  city  of  Mobile,  of 
which  company  witness  was  then  the  first  lieutenant,)  and 
wanted  to  sell  them  to  him,  and  told  him  that  they  had 
been  given  t«  him  by  a  Mr.  Olebcrt,  of  New  Orleans. 
Witness  told  him,  that  he  did  not  wish  to  buy  them  ;  and 
the  prisoner  then  appealed  to  him,  as  a  favor,  to  advance 
him  ten  dollars  on  the  goods,  and  take  and  sell  them  for 
him.  Witness  gave  the  prisoner  the  money,  and  took 
the  goods  to  sell;  but,  after  the  prisoner  left,  he  went  to 
the  first  sergeant  of  said  company,  and  brought  him  to 
his  store;  and  said  sergeant  identified  and  claimed  said 
goods  as  his  own.  Said  sergeant's  name  is  Juli  Antoine, 
as  spelled  in  the  French  language  ;  he  is  a  Frenchman  by 
birth,  and  so  is  witness ;  he  is  generally  called  as  if  his 
name  was  spelled  Julee  Antoine,  but  is  called  in  French 
Jali  Antoine,  as  pronounced  in  the  French  language.' 
The  State  then  introduced  Juli  Antoine  as  a  witness,  who 
testified,  that  the  prisoner  came  to  him,  a  short  time 
before  the  finding  of  the  indictment,  said  that  be 
was    a   stranger    iu    Mobile,    without  the    means    to 
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provide  a  homc^  apd  asked  his  hoepiulity  ;  that  he  told 
the  prisoner,  he  would  givd  or  afford  him  a  lodging,  if  he 
would  occppy  the  same  bed  with  himself  in  the  house 
where  he  lodged ;  that  the  prisoner  consented  to  this, 
and  slept  with  him  that  night,  (which  was  Thursdaj%) 
and  the  three  following  nights ;  that  the  said  stolen  goods 
were  in.  his  trunk,  in  his  said  bed-room;  that  they  were  in 
hia  trunk  on  Sunday,  and  he  missed  them  the  next  day ; 
that  he  found  them  at  the  store  of  the  witness  Fitchell,  and 
was  positive  as  to  their  identity,  and  also  as  to  the  iden- 
tity of  the  prisoner ;  that  the  cloth  coat  was  worth  about 
four  dollars,  the  military  coat  about  ten  dollars,  and  the 
pantaloons  about  five  dollars;  that  the  military  clothes 
were  a  part  of  his  sergeant's  uniform  ;  and  that  he  occu- 
pied and  slept  in  said  room,  and  had  done  so  for  several 
^ars.  Another  witness  corroborated  the  above  testi- 
mony. 

^*The  oourt  charged  the  jury,  among  other  things^ 
Hhat  there  was  no  misnomer  or  variance  in  Antoine's 
obristian  name — ^^that  it  could  be  spelled  Jule  as  well  as 
Jul!.'  The  prisoner  ex<^epted  to  this  charge,  and  request- 
ed the  court  to  instruct  the  jury  as  foUovvB:  'If  the  jury 
believe  that  the  prisoner,  by  the. permission  of  Jul!  An- 
toiae,  occi^ied  the  same  room  for  three  days,  and,  at  the 
time  said  occupancy  commenced,  had  formed  .no  inten- 
tion to  commit  a^y  oftense,  and  that  the  goods  were 
stolen  by  him  during  such  occupancy*— then  he  would  not 
be  guilty  as  charged  in  the  indictment,  but  would  be  guilty 
pf  petit  larceny.'  The  court  refused  to  give  this  charge, 
and  the  prisoner  excepted/' 

STONE,  J.^[March  2,  1861.]— We  are  not  able  to 
perceive  any  misnomer  in  the  present  case.  The  pro- 
nunciation of  the  two  names  is  substantially  the  same, 
and  we  think  the  doctrine  of  idem  sonans  must  be  held  to 
apply.  -Petrie  v.  Woodworth,  8  Gaines'  Rep.  219 ;  Aarou 
V.  The  State,  at  the  present  term ;  Whar.  Am.  Or.  Law, 
§  258,  and  authorities  cited. 

[2.]  The  question,  whether  or  not  the  alleged  larceny 
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was  committeil  in  a  dwelling-house,  is  not  presented  by 
the  present  record.  We  are  not  informed  that  the  bill  of 
exceptions  contains  all  the  evidence;  and  that  which  is 
set  out,  tends  \o  prove,  that  the  present  building  was  ap- 
plied to  some  of  the  uses  to  which 'dwelling-houses  are 
applied.  Whether  a  room,  occupied  only  as  a  sleeping 
apartment,  is  a  ^'dwelling-house/'  within  section  8170  of 
thei  Code,  we  need  not  inquire,  ap  that  question  is  not 
presented  by  the  record  before  us. 

Section  S170  of  the  Code  is  a  dear  departure  from  our 
old  statute,  which  was  construed  in  Cbambera'  case, 
6  Ala.  855.  Its  language  is,  ^'any  person,  who  commits 
larceny  in  any  dwelling-h^use,  store-house,"  &c. — Code, 
§  3170.  Under  this  statute,  it  is  manifest  that  a  person, 
who  is  in  a  dwelling-house  by  invitation,  may  therein 
commit  the  offense  which  it  was  designed  to  punish.  The 
provisions  of  this  section  are  very  much  like,  those  of 
12  Anne,  (2  Ettst*s  Or.  Law,  644,)  under  which  it  was 
ruled,  that  "the  property  stolen  must  be  sjch  as  is  usu- 
ally under  the  protection  of  the  house.V  This  clearly 
indicates  what  the  legislature  deemed  the  aggravatiag 
feature  of  the  statute.  It  is  not  the  fkct  that  a  dwelling- 
house  is  broken  or  entered,  which  constitutes  the  statu- 
tory crime.  The  sanctity  which  the  place  throws  over 
property  which  is  under  its  protection,  magnifies  the 
offense,  and  constitutes  it  a  felony,  irrespective  of  the 
vftlae  of  the  property  stolen.— 2  East's  Cr.  Law,  644-5; 
Rexv.  Taylor,  1  Ruas.  k  Ry.  417. 

The  charge  asked  was  properly  refused,  and  the  judg- 
ment of  the  city  court  is  affirmed. 


,^ 
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THOMPSON  vs.  THE  STATE. 

[iNDICTMKNT  FOB  BXTAILtKQ  SPIRITUOUS  LIQUORS.] 

1.  Bemoeal  qf  licensed  retailer  from  county;  liabilUy  qf  agent. — The 
mere  removal  of  a  liceased  retailer  to  another  county,  neither  ab- 
rogates his  license,  nor  readers  his  clerk  or  agent,  who  continues 
to  carry  on  his  business,  sulirject  to  an  indictment  nnder  the 
statute. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Albx.  McKinstrt. 

Tab  iodictnient  in  this  ease  waa  in  the  form  prescribed 
by  seetiou  1059  of  the  Code.  Ou  the  trial,  as  appean 
from  the  bi[l  of  exoeptions,  the  State  proved,  that  the 

,  defendant  sold^spirituoua  liqaors,  at  the  bar  of  the  City 
Hot«l  in  Mobile,  within  the. time  covered  by  the  indict* 
ment.  The  defendant  then  proved,  that  the  bar  belonged 
to  one  Steadman,  who  had  removed  from  Mobile  to  Clai- 
borne; that  he  acted  simply  as  the  agent  of  Stead  man, 
ander  a  written  power  of  attorney,  and  carried  on  the 
busineea  in  Steadman's  name;  and  that  Steadmac,  at  the 
time  of  his  removal  from  the  county,  and  while  the  de- 
fendant sold  liquors  at  his  bar,  had  a  regular  license  from 
the  probate  judge  of  Mobile.  The  license  and  the  power 
of  attorney  were  both  produced  and  proved.     On  ttiese 

.facts,  the  court  charged  the  jury,  ^Hhat  a  man  could  not, 
by  means  of  a  clerk  or  agent,  carry  on  a  bar  in  one  coun- 
ty, while Jie  lived  in  another  county;  that*  the  privilege 
of  retailing  was  a  personal  trust:  that  the  party  licensed 
to  retail,  must  reside  at  the  place  of  his  busiti^ss,  and 
give  his  personal  supervision  over  his  bar,  although  an 

.  occasional  absence  was  allowable  ;*afid  that  if  they  be- 
lieved ^the  defendant  sold  spirituous  liquors  in  Mobile, 
and  that  Sttadman  resided  in  another  county,  they  must 
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find  tbe  defendant  gtiiity."«  To  this  the  defendant  ex* 
cepted. 

WiLLUM  B0TLB8,  and  J.  H.  Smoot,  for  the  defendant. 
M.  A.  Baldwik,  Attorney-General»««09?<ra. 

B.  W.  WALKER,  J.— [March  2,  1861.]— The  charge 
of  tbe  conrt  asserts  the  proposition,  that  a  licensed  re- 
tailer mnst  reside  at  his  place  of  business,  and  give  his 
personal  sapervision  over  his  bar;  and  that  if,  after  ob* 
tainiog  the  license,  he  removes  to,  and  resides  in  another 
county,  his  license  is  thereby  so  far  annalled,  that  it  af- 
fords no  protection  to  the  clerk  or  agent  employed  by 
him  to  conduct  the  business  after  his  removal.  We 
do  not  think  that  this  is  the  law.  Whether  a  license 
to  retul  can  be  properly  granted  to  one  who  does 
Dot,  at  the  time  it  is  issued,  reside  in  the  county  to 
which  the  license  refers,  is  a  question  not  now  presented, 
aad  we  express  no  opinion  in  regard  to  it.  But,  where 
saeh  license  has  been  issued,  to  one  who  is  at  the  time  a 
resident  of  the  county,  we  do  not  think  it  can  be  asserted, 
ts  matter  of  law,  that  the  mere  removal  of  the  party  to 
another  county,  abrogates  the  license,  or  destroys  the 
right  which  he  had  before  his  removal,  to  exercise  the 
privilege  conferred  by  the  license,  by  his  clerk  or  agent 
See  Long  v.  State,  27  Ala.  86. 

Judgment  reversed,  and  cause  remanded. 


CAWLET  w.  THE  STATE. 

[indictment  tor  laucbny.] 

I.  Bigularitif  of  proceedingi  presumed,  againU  irregxdariiia  of  minute^ 
en^riet  in  tranncript — ^The  appellate  court  will  not  presume  that  the 
prisoner  was  tried  and  sentenoed  without  an  indictment,  simply 
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because  the  several  niinute-etitr|^  sllowiog  Iha  trial,  comriciion 
nndseDtence,  are  copied  into  the  transcript  before  the  indict- 
ment. 

2.  Joinder  of  offenses  in  indirtment. — Two  offenses,  of  the  same  gen- 
eral nature,  and  belonging  to  the  same  family  of  crimes,  may  be 
charged,  in  different  counts,  in  the  sai^e  indict m^t,  where  the 
mode  of  trial  and  the  nature  of  the  punishment  are  the  same. 

3.  jSvfficiency  qf  verdict. — A  general  yerdict  of  gailty,  under  an  in* 
dictment  chargin;;  two  offenses,  properly  joined  in  different 
counts,  is  sufficient  to  authorize  a  judgment  and  sentence  for  the 
punishment  prescribed  for  one  of  the  offenses. 

From  the  Circuit  Court  of  Ballafl. 
Tried  befbre  the  Hon.  Portbr  Kino. 

The  indictment  in  this  case  c{>ntained  two  cotints;  th^ 
first  charging  the  prisoner  with  larceny  from  **a  dvrelting- 
fcoase;"  and  the  second,  with  larceny  froni  •'a  shop."' 
The  jary  returned  a  genera!  verdict  of  guilty,  and  the 
court  thereupon  sentenced  the  prisoner  to  confinement 
in  the  penitentiary  for  three  years.  Before  sentence  wii» 
pronounced,  the  prisoner  moved  in  arrest  of  judgment, 
"on  the  ground  that  there  is  a  general  verdict  on  two 
counts  for  separate  and  distinct  offenses."  The  court 
overruled  the  motion,  and  the  prisoner  excepted.  The 
several  minute-entries,  showlng/the  trial,  verdict,  and 
judgment,  are  copied  into  the  transcript  belore  the  in- 
dictment. 

Geo.  W.  Gaylb,  for  the  prisoner. 

M.  A.  Baldwin,  4ttornoy-Qeneral,  contra. 

A.  J.  WALKED,  C.  J.— [March  1,  18ai,]_The  first^ 
point  made  in  this  case  is,  that,  as  the  sentence  is  copied 
into  the  transcript  before  the  indictment,  it  muftt  be  in- 
ferred,  that  the  sentence  of  the  court  preceded  the  find- 
ing of  the  indictment;  and  that,  therefore,  the  accused 
Was  tried  and  sentenced  without  an  indictment.  We 
cannot  sustain  this  point. 

[2-3.]  It  is  objected,  that  a  general  verdict  of  guilty 
is  not  sufficient,  where  distinct  offenses,  as  those  ot  iar« 
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cenj  from  a  dwelling-house  and  larceny  from  a  Bh#py  are 
alleged  in  different  counts.  After  an  elaborate  and  care- 
fal  review  of  the  aulhorities,  we  ieel  safs  in  announcing 
the  concIasioD,  that  ''two  offenses,  comiuitted  bj  the 
aame  person,  may  be  included  in  the  sanui  indictment, 
where  they  are  of  the  same  general  nature,  and  belong 
to  the  same  family  of  crimes,  and  where  the  mode  of  , 
trial  aod  nature  of  panishiueqt  are  also  the  same;"  and 
alao,  that  a  general  verdict  of  gailty,  where  such  offenses 
Sire  joioed,  is  no  ground  for  au  arrest  of  judgment,  or  of 
srror,  where  the  seii,teiiee  pronounced  does  not  impose  a 
greater  punisbmeat  tliaa  that  prescribed  f^  one  offense. 
Oar  couclasion  is  fully  sustained  by  the  authorities  cited 
iisb v.— Johnson  v.  Suite,  29  Ala.  62;  1  Arch*  Crim.  PL 
%  tad  notes;  Whar.  Am.  Cr.  Law,  422;  U.  S.  v.  Peter* 
SOS,  1  W:  &  M.  805;  State  v.  Ilaney,  2  K  C.  Tiep.  390; 
1  Arub.  Cf.  Law,  l,75-*6;  Booth  v.  Common weath,  5  Met. 
535;  Carlton  v.  Com.,  ib.  532;  Kane  v.  People,  8  Wend. 
203;  State  v.  Hooker,  17  Ver.  Qoi;  State  v.  poleraao, 
i  For.  32;  State  v.  Uo»%  85  Ala.  421. 
Jadgmeat  ttSlrmed. 


HAKBXSOjr  w.  THE  STATE. 

[UMcriCBirz  fos  distusbahcs  qm  ?uslic  vossaip.] 

I.  What  constUute*  offense. — To  constitute  the  statu tory  offense  of 
disturbiag  religious  worship,  (Code,  1 3257,)  the  sot  must  be  will- 
fully or  if^teationally  done;  it  is  not  sufficient  that  it  was  don« 
cfcklessiy  ar  «areWfls2}'. 

%,  EtitUnet  qf  tharacUn-^iJuder  aa  indictment  £oi  disturbing  reli- 
gious worship,  thodef^pdant  has  a  right  to  addu,ce  evidence  of  hh 
good  character ;  but,  until  he  has  done  so,  the  prosecution  cannot 
prove  hii  bad  character  as  a  distnrber  of  public  worship. 

4h  E^iiem  of  oiker  ostM  of  fi^i»^iir6«)cs.—fividcnc9  of  the  fact  that 
auailw  ao^  of  diatsfhaaai  had  l^ea  perpetrated  by  other  persooa 
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in  the  same  churchy  without  objection  or  notice  on  the  part  of  the 
members  of  the  congregation,  is  irrelevant  and  inadmissible. 

From  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  K.  Hbnrt. 

The  indictment  in  this  ease  alleged,  that  the  defend- 
ant '^willfally  interrupted  or  disturbed  an  assemblage  of 
people  met  for  religious  worship,  by  noise,  profiine  dis« 
course,  rude  and  indecent  behaviour,  or  by  fighting,  at 
or  near  the  place  of  worship."  On  the  trial,  as  appears 
from  the  bilt  of  exceptions,  the  State  proved  the  fkct^ 
that  the  congregation  ol  a  church  in  Lowndes  county, 
which  had  assembled  for  religious  worship,  on  a  particu- 
lar Sunday  night,  within  the  time  covered  by  the  indict- 
ment, had  been  disturbed  by  the  loud  and  repeated 
slamming  of  the  door  by  some  person  who  was  outside; 
and  adduced  some  evidence  tending  to  show  that  the- 
defendant  was  the  person  who  made  the  noise.  "The 
State  then  put  up  one  Davids  as  a  witness,  who  testified^ 
that  he  was  not  at  the  church  on  the  night  in  question. 
The  defendant's  counsel  asked  said  witness,  without  ob- 
jection, if  he  had  not  often  seen  the  defendant  in  said 
church,  and  if,  on  those  occasions,  the  defendant  had  not 
conducted  himself  in  an  orderly  and  quiet  manner;  and 
the  witness  answered  in  the  affirmative.  The  State  then  ' 
offered  to  prove  by  said  witness,  what  the  defendant's 
general  character  was  in  that  respect.  The  defendant 
objected  to  this  question ;  the  court  overruled  the  objec- 
tion, a'n^d  permitted  the  witness  to  be  examined*  in  this 
respect;  and  the  defendant  excepted.  The  witness  an- 
swered, that  he  did  not  know  the  defendant's  general 
character." 

"The  defendant  proposed  to  prove  by  two  of  his  wit- 
nesses, that  they  had  often  opened  the  door  of  said 
church,  looked  in,  and  then  shut  the  door,  without  any 
objection  being  made  by  any  body;"  also,  "that  it  had 
been  customary  for  many  years,  for  persons  to  go  to  the 
door  of  said  church  during  religious  services,  open  it  and 
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look  it',  without  goiagin,  and  tbea  shat  it;  aDd  that  the 
Tnembere  of  the  congregation  of  said  ehurch  made  no 
objcctioB  to  this  condfiet  on  the  ^rt  of  the  witneaeet.'' 
The  court  excluded  this  evidence,  and  the  defendant  ex- 
cepted. * 

The  defendant  also  reserved  an  exception  to  the  charge 
of  the  court,  which  is  copied  in  the  opinion,  and,  there* 
fore,  does  not  need  to  be  here  repeated. 

Baihx  k  NbSmith,  for  the  defendant. 

M.  A.  BAL]>wi]r,  Attorney-General,  contra. 

8T0NE,  J.— [Feb.  16, 1861.]— The  defendant  was  in- 
dicted onder  section  8257  of  the  Code,  which  declares, 
that  '^any  person, ^who  willfully  interrupts  or  disturbs 
any  assemblage  of  people  met  for  religious  worship,  by 
Qoise,  profane  discourse,"  Jcc,  is  guilty  of  a  misdemeanor. 
The  court  charged  the  jury,  ^Hhat,  if  the'defendant  dia- 
tarbed  the  congregation,  when  met  for,  or  engaged  in 
religious  worship,  either  willfully  or  recklessly,"  then  the 
case  would  be  within  the  provisions  of  the  statute. 

The  word  willful^  when  employed  in  penal  enactments, 
lias  not  always  the  same  meaning.  In  this  statute,  it  is 
ttsed  as  the  synonym  of  intentional^  or  designed— pursuant 
iointention  or  design^  without  lawful  excuse. — 1  Bish.  Cr.  Law, 
1262;  State  v.  Abram,  10  Ala.  928;  also,  McManue  v. 
The  State,  36  Ala.  285.  The  word  reckless  means  "  heed- 
le98,  careless,  rash,  indifferent  to  consequences."  Now, 
one  may  be  heedless,  rash,  or  indifferent  to  results,  with- 
out contemplating  or  intending  those  consequences.  As 
a  general  rule,  there  ia  a  wide  difference  between  inten- 
tional acts,  and  those  results  which  are  the  consequence 
of  carelessness. 

While  the  question  of  the  intention  with  which  the  act 
of  disturbance  was  done,  was  one  of  inference  or  pre- 
8timption  from  all  the  circumstances,  to  be  drawn  by  the 
jury,  we  do  not  think  the  statute  was  violated,  if  the  dis- 
turbance was  the  consequence  of  an  act  which  was  simply 
reckless,  or  careless.     To  be  guilty,  the  defendant  must 
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bare  gone  farther,  and  iDtentionftlly  created  the  noke. 
If  he  intentioaallj  did  so  aet,  or  employed  langaage,  so 
near  to  the  plaoe  whef«  he  knew  a  worebipping  aaeembljr 
wat  congregated,  as  that  he  must  have  known  that  such 
worshipping  assembly  would  be  disturbed  by  such  act  or 
laftgnage,  then  s«ch  act  would  be,  in  the  eyesot  thelaw^ 
a  willfhl  disturbance,  unless  some  lawful  excuse  existed 
therefor.  A  worshipper  in  a  churcih,  discovering  a  build* 
ing  on  fire,  would  doubtless  be  justified  in  giving  the 
alarm,  although  in  doing  so  he  might  distorb  the  as- 
sembly. Whether  the  noise  disturbed  the  assembly,  and,, 
if  so,  whether  the  conduct  of  the  defendant  was  such  aa 
t^show  that  he  intended  to  make  that  noise,  were  ques- 
tions for  the  jury,  under  appropriate  instructions  from 
tlie  court.— See  Ogletree  v.  The  State,  28  Ala.  6d3. 

[2.]  The  defendant  bad  the  right  to  pot  in  evidence 
hie  good  character;  but,  until  he  did  so,  the  prosecution 
wwr  not  authorized  to  prove  hie  bad  cbaractep  «s  a  dis* 
tarber  of  religious  assemblies. — 8  Oreenh  Ev.  §  26. 

[8.]  Evidence  that  similar  acts  of  disturbance  had  been 
perpetrated  by  others  in  that  choi^ch,  and  had  n€>t  bee» 
noticed,  was  irrelevant. 

Beversed  and  remanded.   . 


HtTTTENSTEIN  vs.  THE  STATE. 

[indictment  fob  keiping  restaukat  without  license.] 

1«  Swfftciencff  qf  indUtment — In  an  iiuiiotment  for  keeping  a  restaurat 
without  license,  (Code,  U  307,  89^,)  it  is  not  necessary  to  allege 
that  the  defendant  w<is  engaged  in  the  husinets  of  keeping  9kTeA\A\XT9kix 
it  18  sufficient  to  allege  that  he  "  did  keep  a  restaurat "  without 
license. 
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Fbom  the  CUy  Coort  of  Mobile. 

Tried  before  the  Hon.  Hsnrt  Ohambbrlain. 

Thb  indictment  in  thU  case  charged,  that  the  defend- 
ftnt  ^did  keep  a  restaurat,  or  eating-house,  without  a 
license,  and  contrary  to  law."  The  defendant  moved  to 
quash  the  iadictment,  and  also  demurred  to  it,  on  the 
ground  that  it  did  not  sufficiently  describe  the  offense. 
The  court  refused  to  qoaah^  aod  overraied  the  demurrer; 
and  the  defendant  reservel  exceptions  to  its  decisions. 

CBAmLXR  k  MoKiHaxBT,  lor  the  defeodaat. 
li.  A  Bau>vik,  Attoraey-Geoevalt  ccmtra. 

A.  J.  WALKER,'  C.  J.— [March  l»  1861.]— Seotioa 
39d  of  tb%Oode  is  mora  comprehensive  than  the  stataies 
tnder  which  the  indictmeiits  in  thci  easee  of  Pettibone  v. 
Btate^  (19  Ala.  586,)  Hubanka  ▼.  Sts^te,  (17  Ala.  181,)  aud 
Moore  v.  State,  (16  Ala.  411,)  were  fr«n&ed«  The  sectioa 
of  the  Code  referred  to  it  not  confined,  to  the  engaginf* 
ia  a  buainei^  or  employment,  but  extends  to  the  doing  of 
lay  act,  without  firet  obtaining  fk  lioenM,  for  which  a 
license  is  required  by  the  ariiefe  in  whioh  the.  seotioo.  ia 
foocd.  We  think  tb^  mK>tion  la  qoash,  and  the  demarret 
ia  this  ease,  were  properly  overruled.. 

Jadgmeat  affirmed. 


WARD  ve.  TUB  STATJ6. 

[INDIGTIUCNT   FOB  QAMJOfa  VITH   SLATS.] 

1.  What  con$tituies  offense;  general  ekarge  on  evidence. — To  constitute 
the  offense  of  playing  cards  with  a  slave  or  free  negro,  (Code, 
{ 32M,)  a  game  must  be  entered  upon)  an^  feme  aei  done  towapdn 
itseompletion,  though  it  is  not  neoeaearj  tkat  tke  gane  should  be 
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played  out ;  and  where  the  only  evidence  before  the  jury  is,  that 
the  parties  were  seen  seftt^d  oa  opposite  aides  of  a  box,  each  with 
four  or  five  cards  in  his  hands,  while  the  rest  of  the  pack  lay  within 
their  reach,  with  the^  top  card  turned  face  upwards,  and  that  they 
immediately  bunched  the  cards,  on  seeing  the  witness,  and  paid 
that  the  slave  was  telling  the  defendant's  fortune, — ^a  charge  to  the 
jury,  Instructing  them  that,  **  if  they  believed  the  evidence,  Ihey 
must  find  the  defendant  guilty/'  is  an  invasion  of  their  province. 

Prom  the  Circuit  Court  df  Dale, 

Tried  before  the  Hon.  John  Gill  Shortbr. 

The  indictment  in  this  case  charged,  ^Hhnt  Redding 
Ward,  a  white  person,  did  play  at  cards  with  a  slave 
named  Cain,  the  property  of  Dempsey  Bowling."  "On 
the  trial,"  as  the  bill  of  exceptions  states,  ^Uhe  State 
introduced  a  witness,  who  testified,  in  substamce,  that, 
within  twelve  months  next  before  the  finding  of  the 
indictment  in  this  case,  he  went  to  a  mill  in  said  county, 
belonging  to  Mr.  Dempsey  Dowling,  and  there  found  the 
'defendant  and  a  slave,  named  Cain,  who  belonged  to 
said  Dowling ;  that  they  were  seated  at  a  bo:^,  the  defen- 
dant on  one  side,  and  the  slave  on  the  opposite  side ;  that 
the  box  bad  a  handkerchief  spread  over  it;  that  he  saw 
four,  five,  or  more  cards  in  the  slave's  hands,  and  about 
the  same  number  in  the  defendant's  hands,  while  the 
balance  of  the  pack  was  lying  within*  reach  of  them,  with 
a  face-card  on  top,  which  had  the  face  turned  upwards ; 
that  he  saw  no  money,  or  anything  else,  at  stake ;  that 
the  defendant  and  the  slave,  as  soon  as  they  saw  him, 
bunched  all  the  cards  together,  and  the  defendant  re- 
marked, 'that  the  slave  was  telling  his  fortune;'  that 
after  the  cards  were  so  bunched,  or  thrown  together,  the 
defendant  told  the  slave  to  mark  on^  of  the  cards  on  the  . 
back,  and  he  could  tell  it  by  its  face;  that  the  slave 
marked  one  of  them  with'his  thumb-nail,  (the  defendant 
not  seeing  which  one  he  marked,)  and,  after  shuffling 
them,  banded  the  cards  to  the  defendant;  and  that  the 
slave  then  told  the  defendant  to  mark  and  shuffle  the 
cards.for  him  in  like  manner.    The  witness  further  stated, 
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Ibat  this  tort  of  playing,  dr  nse  of  the  cards,  was  all  that 
he  saw  done  by  the  defendant  and  the  sTave,  except  as 
flhove  stated ;  and  that  the  slave  professed  to  be  a  for- 
tune-teller, and  was  so  reputed  in  the  neighborhood. 

i  This  being  all  the  evidence,  the  conrt  charged  the  jury, 

Hhat,  if  they  believed  the  evidence,  they  must  find  the  ' 
defendant  gnilty,  and  assess  a  fine  against  him  of  not  less 
than  fifty  dollars;'  to  which  charge  the  defendant  ex- 

j  cepted." 

I  • 

I  PuGH  &  Bullock,  for  the  prisoner. 

I  ■  M.  A.  Baldwin,  Attorney-General,  contra. 

I 
I 

STONE,  J.— [Feb.  15, 1861.]— The  defendant  was  in- 
dicted under  section  3256  of  the  Code,  which  is  in  the 
following  language:  "Any  white  person,  who  plays  at 
cards  with  any  slave  or  free  negro,  must,  on  conviction, 
be  fined,"  &c.  We  think  that,  to  come  within  this  sec- 
tion, a  game  must  be  entered  upon,  and  some  act  done 
towards  its  completion.  Amusing  one's  self  with  cards, 
as  with  toya,  will  not  make  out  the  offense.  It  is  not 
necessary,  however,  that  the  game  shall  be  completely 
played  out.  If  the  game  be  in  part  entered  upon,  the 
.statute  is  violated.  Coggins  v.  The  State,  7  Porter,  264; 
Holland  v.  The  State,  8  Por.  292;  Cochran  v.  The  State, 
SO  Ala.  542;  Webster's  Dictionary,  "To  play.*' 

The  testimony  recited  in  the  bill  of  exceptions,  shows 
that  the  defendant  and  the  slave  were  seated  on  opposite 
sides  of  a  box,  each  holding  in  his  hand  four,  five,  or 
more  cards, — while  beside  them  lay  the  pack,  with  the 
top  card  face-upwards.  On  seeing  the  witness,  the  de- 
fendant and  the  slave  bunched  the  cards,  and  some  ex- 
pressions were  indulged  as  to  fortune-telling.  This  was 
all  the  evidence  tending  to  prove  the  defendant's  guilt 
We  concede,  that  these  circumstances  may  have  been 
strong,  and  from  them  the  jury  may  have  inferred  that 
the  parties  had  seated  themselves  to  play  at  cards,  and 
had  80  &r  entered  upon  the  game  as  to  deal  out  hands 
and  tyarn  up  a  trump ;  yet,  in  order  to  establish  the  de- 
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fendant's  guilt,  it  was  tvec^saary  thai)  the  jury  should  ftnc^ 
a  farther  faict  5r  facts  than  were  (Mosltively  sworn  to  b^ 
the  witness.  Such  forUier  fi»ct  or  &Qts^.  the  law,  uni|«f« 
eisted  by  a  jury,  could  not  infer.  W^  think  the  court,  in 
its  charge^  invadied  the  province  of  the  jury. — Oglekree  ▼« 
Tlie  State,  .28  Ala.  700;  Scitz  v.  The  State,  23  Ala.  43^; 
Morgan  v.  The  State,  Sa  Ala.  413;  1  Blsh  Or.  Law,  |2$1. 
RQvei?sed  and  remanded. 


MAULL  vs.  THE,  STATE. 

[indictment  rOE  LIYINO  IK  ADULiTBEY.] 

1.  SvfficieiHy  of  indictment — An  indictment,  charging  that  a  man  and 
a  woman  *Mid  live  in  a  state  of  aduUery  or  fornication/'  hub  no^ 
slating  that  tkey  thus  lived  with  ^9€h  other ^  nor  othitrwiBe  Bhowini^ 
that  they  were  guUty  of  a^  joinl  offi»|]||Be,  is  4ea»  urrahLe  for  4|Ub 
plici.ty. 

From  the  Circuit  Court  of  Jefl^ersou,,  on  chl^oge^  o|* 
Tenue  from  QJouAt* 
Tried  before  the  Hon,  Wm.  S.  Mudi>. 

Tha  indioimeQlt  in  this  oase  ckiorgedi,  ^^  that  John  Mi^ul^ 
a  ittan>  and  Mary  Johnson^  a  woaxaii,  did  live,  in  a  static 
«  of  adultery  or  fornication,  against  the  peace  and  digiutj; 
of  the  State,"  kc.  The  prisoners  demurred  to  tUe  ia* 
dictment,  ''  beqanse  it  did  npt'charge  that  they  lived  to- 
gether, or  with  ea(^  other,  in  a  state  of  adultery  or 
fornication ; ''  but  the  court  overruled  the  dennurrer. 

Watts,.  JuDGB  &  Jackson,  for  the  priaonci^  cited  Uoora 
-  V.  The  Con^monwealth,  6  Jdeicalf,  343, 

M.  A.  Baldwik,  Attorney-General,  contra. 
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A.  J.  WALKER^O.  J.H^^'tto*  ^  1861.}— The  (^liMii^es 
chai^d  to  have  been  committed  by  the  defendants,  do 
not  appear  from  the  indictment  to  have  been  perpetrated 
bj  aoj  joint  act;  but,  for  anght  disclosed,  may  have  been, 
altogether  distinct,  neither  defendant  participating  in  the 
erimioal  act  of  the  other,  ¥V>r  this  reason,  the  indictm^t 
was  demurrable  fot*  doplirftj. — Shaw  ▼.  State,  18  Ala. 

m.  « 

The  jadgment  of  the  conrt  below  is  reversed,  and  the 
^SQse  remanded. 


McGUIliE  vs.  TUE  STATE. 

[iNDICnfENT  FOR  FORGBRY.] 

1,  Oath  of  petit  jm-y. — If  the  jury,  in  a  criminal  case,  are  sworn 
"well  and  truly  to  try  the  issue  joined,"  this  is  a  subsUmtial  com- 
pliance with  the  requisition  of  the  statute.  (Code,  {  3478,)  and  is 
loflkiient.  % 

S.  Omulunon  (/ indicimenL — If  aa  iadictnentcoDoladea  **AfaijMtihe 
peace  and  dignity  of  the  State  of  Alabama,"  it  is  sot  neoeaf^ry 
that  each  count  in  it  should  so  conclude. 

t,  iiiiffieienct/ of  iTylietmi>nt  in  description  of  forged  instrument. — *' An 
instrument  of  writing,  purporting  to  be  nn  order,  dra^n  by  Sister 
Adeline,  <m  George,  Baitiale,  for  sine  doHart/'— is  asulttoient  de- 
aeription,  in  an  indictment,  of  the  instrumeiit  aUeged  to  have  been 

forged. 

4.  SuJffUiency  of  indictment,  in  statement  of  time. — In  an  indictment 
snder  the  Code,  it  is  not  necessary  to  state  the  time  when  an 
effense  was  oemmitted,  or  to  allege  that  it  waa  done  before  the 
finding  of  the  iadletnient 

5.  Abmracl  charge, — An  abstract  charge,  or  one  which  is  not  shown 
by  the  record  to  have  been  predicated  on  some  evidence  before  the 
jury,  is  properly  refused. 

6.  What  tojtttitntes  forgery. --ViadeT  an  indictment  for  forgery,  a  oon- 
Tietion  may  be  had  on  proof  that  the  prisoner,  with  intent  tode- 
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{raad«  uttered  and  ixublisliecl  as  true  a  forg«d  iasirtttnenfc,  knowing 
it  to  be  forfeii 

From  the  City  Coart  of  Mobile. 

Tried  before  the  Hoik  Alsx.  MoSjnsxrt. 

Thi  indiotaient  ia  this  case  was  in  theee  words: 

^^^he  grand  jury  of  said  coanty  charge,  that,  before 
the  Eoding  of  this  indictmeiity  John  McGaire  forged  an 
instrument  of  writing,  purporting  to  be  an  order^  drawn 
by  Sister  Adeline,  on  George  Battiste,  .for  nine  dollars, 
with  intent  to  defraud.  The  grand  jurors  further  charge, 
that  John  McGuire  forged  an  order  for  money,  inwords 
and  substance  as  follows:  'Mr.  George  Battiste  will 
please  pay  to  Mr.  McGuire  nine  dollars,  by  order  of  Sister 
Adeline,'  with  intent  to  defraud;  against  the  peace  and 
dignity  of  the  State  of  Alabama.'*  ' 

The  defendant  demurred  to  the  indictment,  and  as- 
signed the  following  grounds  of  demurrer:  **To  the  first 
count,  because  it  does  not  set  out  the  tenor  or  substance 
of  the  instrument  charged  to  have  been  forged,  nor  does 
it  show  any  reason  for  not  so  setting ont  said  instrument; 
and  because  it  does  not  conclude,  ^against  the  peace  and 
dignity  of  the  State  of  Alabama;'  and  to  the  second 
count,  because  it  does  not  allege  oriiame  any  day  or  time 
when  the  said  oftense  was  committed^"  The  court  over- 
riled  the  demurrer,  and  the  defendant  excepted. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "there 
was  some  evidence  tending  to  show  that  the  forced  in- 
strument was  in  the  words  in  which  it  was  described  in 
the  indictment.  There  was  some  evidence,  also,  tending 
to  show  that  the  defendant  went  to  George  Battiste,  to 
get  the  money  of  John  Martin;  that  Battiste  told  him 
he  must  get  an  order  from  the  head  sister  of  the  'Sisters' 
Hospital,'  before  he  could  get  it;  that  the  defendant  went 
away,  and  came  back  with  such  an  order,  and  atl^order 
•for  nine  dollars,  signed  '  Sister  Adeline,' .  and  got  the 
money  for  the  latter  order.  The  prosecuting-  attorney 
asked* a  witness,  if  there  was  a  person  in  the  ^Sisters' 
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Hospital'  bj  the  uarae of  ^Sbler  Adelioe.'  To  this  qoea- 
tioD  the  defendaot  objected,  and  Yeaerved  an  exception  to 
the  overntling  of  hit  objection." 

''The  defendant  asked  the  coart  to  give  the  following 
charges:.  *1.  If  the  jury  believe  that  Sister  Adeline  is  a 
fictitioQs  name,  thejr  cannot  find  the  defendant  guilty  of 
forgery.'  *2.  They  cannot  find  the  defendant  guilty,  un- 
less it  was  proved  that  he  wrote  the  order  in  Mobile 
coanty.'  The  court  refused  these  charges,  and  the  de- 
fendant excepted  to  their  refnsal." 

The  judgment-entry  recites,  that  the  jury  were  sworn 
''well  and  truly  to  try  the  issue  joined;"  and  that  their 
verdict  was,  "guilty  of  forgery  in  the  second  degree." 

Ben  Lank  Posey,  for  the  prisoner. 

M,  A.  Baldwin,  Attorney-General,  eontra. 

^STONE,  J.— [Feb.  28, 1861.]— The  oath  administered 
to  the  jury  in  this  case  was  sufficient. — Crist  v.  The  State, 
21  Ala.  137;  Pile  v.  The  State,  5  Ala.  72. 
*  [2.]  The  indictment  concludes,  '^against  the  peace  and* 
dignity  of  the  State  of  Alabama,"  and  that  is  sutlicient. 
Cons.  AJa.,  art.  5,  sec.  17. 

[3-4.]  Each  count  in  the  indictment  is  sufficient. 
Code,  §§  3158-65;  Code,  703. 

[5.]  There  is  no  evidence  in  the  record  that  Sister  Ade^ 
line  was  a  fictitious  person ;  and  therefore,  the  first  charge 
asked  was  abstract,  so  far  as  we  can  discover.  There  was 
no  error  in  refusing  it. 

[6.]  The  second  charge  asked,  should  not  have  been 
given.  It  demanded  an  acquittal,  if  the  evidence  failed 
to  prove  that  the  order  was  written  by  the  defendant  iu 
tfobile  county.  If  the  proof  showed  that  the  prisoner, 
in  Mobile  county,  uttered  and  published  the  order  as  true, 
knowing  it  to  be  forged,  and  with  intent  to  defraud,  the 
law  requires  that  he  should  be  adjudged  guilty  of  the 
lorgery  of  the  instrument.  The  charge  restricted  the 
right  to  convict  within  too  narrow  bounds,  and  was 
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» ^^^ ^ 

Tightly  refaeed—Oode,  §  8165;  Thompson  v.  The  &«e, 
SO  Ala.  28 ;  Bidbop  y.  The  State,  ib.  Si. 

Jadgment  of  the  city  court  affirtned,  and  its  sentence 
to  be  exeeated. 


JOHNSON  vs.  THE  STATE. 

[indictment  for  willful  OB  HALICIOUS  MISCHIEF.] 

1.  Oomtituents  of  offinnc, — Malice  is  a  necessary  ingredieni  of  the 
offense  denounced  by  section  3114  of  the  Code ;  but,  under  section 
8115,  if  the  a^ t  Is  either  willful  or  malicious,  the  offense  i3  com- 
plete. 

2.  When  witness  may  give  opinion  a$  to  vahie  of  antmaZ  .-^Under  an  in* 
dioiment  fof  willfully  or  nialt<?iou8ly  ahootiftga  mule,  a  witness  who 
was  acquainto'l  with  the  mule  both  before  and  after  the  infliction 
of  the  injury,  but  who  has  no  skill  in  veterinary  or  medical  science, 
may  state  his  opinion  as  io  the  extent  of  d  image  caused  by  the 
wound. 

From  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon,  Wm.  S.  Mudd. 

The  indictment  in  this  case  contained  two  counts;  the 
first  charging,  that  the  defendant,  Martin  Johnson,  **  will- 
fully or  malidously  injured  a  mule  of  some  value,  belong- 
ing to  William  Uichards;*'  and  the  second,  that  he  **will- 
fnlly  or  maliciously  disfigured  a  mule,"  Ac.  No  objection 
was  made  to  the  indictment;  and*  the  only  plea  was  not 
guilty.  On  the  trial,  as  appears  from  the  bill  of  excep- 
tions, "the  State  introduced  proof  tending  to  show  that, 
within  six  months  before  the  finding  of  the  indictment, 
and  in  said  county,  the  mule  which  was  described  in  the 
indictment  ar.  the  property  of  William  Richards,  received 
a  gnn-sfaot  wound,  which  was  inflicted  by  the  defendant;" 
and  there  was  evidence  tending  to  show  that  said  mole 
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was  the  property  of  said  Richards.  ^^One  McOIellan,  a 
witness  fbr  the  8tat0,  who  ^as  a  farmer,  testified,-  that 
be  had  raised,  bought  afi<d  sold  horses  and  mtiles,  and 
always  jod^edfoi"  himadU^  and  did  bis  own  trading  in 
sQch  things,'  althotigh  he  bad  no  akill  in  veterinary 
science,  and  had  never  treafted'  naedloally  a  gnn-shot 
woand;  that  he  was^ell  aeqnainted  with  said  mule,  bo- 
fere  andattfao  time  it  was- ehot,  as  well  as  sinee  t^at 
time;  tiiat  heexaminad  the  wound  tha  dajtbe  male  was 
llhot,  when  it  was  fresh^' and  had  €x«tr>ined  it  after  it 
liealed ;  that  the  wound  was  in^  tho  shoulder,  and  the 
sbonlder  had  thereby  become  Enlarged;  that  the  ranle 
was  worth  one  houdited  tad  fifty  dollars  bdbre  it  was  sbof^ 
atid  that,  in  his  opinion^the  damage  bi*  injury  done  to  the 
laale  by  the  wbund  was  fifty  dDllami  ^  The  defendant  ob- 
jected to  the  witness  giving  liis'opiDion,  as  to  the  damage 
or  injury  done  to  the  tiale  by  the  said  wound ;  but  the 
eoart  oTerraled  the  objeetion,  and  peirmitted  the  evideace 
to  go  to  the  jury;  to  which  the  defendant  excepted/' 
The  court  charged  the  jury,  among  other  things,  '*  that  k 
was  not  neeessaty  for  the  State  to  prove,  that  the  defend- 
ant, if  he  shot  the  mule,  was  actuated  by  malice,  either 
towards  the  mole,  or  towaTda  its  owner; "  to  which  charge 
also,  the  defendant  reserved  an  ezoeptioa.  The  several 
rulings  of  the  eourt  to  which  exceptions  were  reserved, 
are  now  assigned  as  error. 

< 

Hkylin,  Martin  &  Fornbt,  for  the  defendant,  cited 
the  following  c^ses:  The  State  v.  Pi^ce^  7*Ala.  728; 
M.  &  W.  P.  Kailrpad  Co.  v.  Varuer,  19  Ala.  185;  Nor- 
man V.  Wells,  17  Wendell^  136. 

M.  A«  BAtD]WiK,  Altoroey-Qeneral,  contra. 

A  J.  WALKEE»  C.  J,— [July  18, 1861.]— The  statute 
ooder  which  the  defendant  was  indicted,  is  in  the  follow- 
ing words:  "Any  person,  who  wiUfvUy  or  maliciousb/ 
injures  or  disfigures  any  horse,  mare,  gelding,  colt,  filly, 
ass,  or  mule,  the  property  of  another,  must,  on  conviction, 
be  fined  not  less  than  five  times  the  amount  of  the  injury 

-      6 
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don^,  and  may  l>QifnpriBODi$d  Hot  more  tfaaa  «jc  cooDtbs.'^ 
Code,  §  ?116;  The  indiotneient  is  not  framed  under  aec^ 
tion  3114«  wliiWi  preaerib^*  thd.puniahfbelit  of  a  person 
^' who  ufduisfulfy  4ilui  ,tl^lSaau4fy  kilN  or  dinaf^les  any  aiii* 
mal  beloQginig  to  anot^iOr^  or  nnlawfuiiif  and  miUcimsly 
iujaresor  de4tro)^s  aoy  avtiele  or  oommbdity  of  yalae, 
the  pfoporty  of  andtberJ'-^Oodo,  §  *114k  An  obrioiM 
diJBtereDice  b^^<^<e6n  the  t#o-  $«cti6m  iia^  ttet  iilid«r  tk^ 
former,  wiUfolQeBsor  malice,  oharafit^rixiiig  tfce  specifieid 
act,  id  eufficfleQt  to  eotistitMe  tb&  offenae;  trbile  under 
the  ktter,  aofawefolnesaand  m((1ioe>»re  fiecesMtryiinigiD^r 
dieotB  6t  thei  o^nee*  A  like  diSereooe  exSttI,  betveen 
"^e  statuiie.  Uilid^r  ^'ibi^h  tbt  ladibtment  In  this  eaee  wm 
frftmed,  aiid  the  Statute  irhieh  w;ia  oousttUad  in  Stete  t. 
PiercoJ  Ala;736.-Cl*y-e(I>tg6^t)417,i5.  Thislast-tiamed 
statute  expressly  required,  Lbut  the  act  should  be  unlaw- 
ful, willful  and  ilialioioas;  'afifciuk  was  in  referenceio  that 
statute,  tbit  the  court,  in  arguing  the  ^utelSion  before  it, 
declared  malice  against  the  oi^ner  of  theanimal  to  be  ao 
essential  elemrueat  of  the  ofiejiee..  That  dicinniy  mede  in 
arguing-  the  construction  of  sueb  a  statute,  is  entitled  to 
no  influence  npds  the  queetion  .presented  in  this  case* 
Under  the  statute  now  trader  ocmeMeration,  the  willful 
perfbrrnaiice  of  the  specified  ecta,  as  well  as  the  malioious 
performance.  oT  sbeip>  constittrtes  thetoffeose.  It  was, 
therefore,  proper  for  the  court  to  chai^  the  jury,  that 
proof  of  malice  towards  the  mule  or  its  owner  was  not 
indispensable. 

[2.]  We  think  the  court  below  coraihitted  no  error,  in 
permitting  the  State  t<)  prove  thit-the  damage  or  injury 
done  to  the  mule  was  fifty  doUart.  O'on^ider Iwg  this  evi- 
,dence  in  connection  With  'the  ei^idence  which  precedes  it, 
we  understand  it  to  amount  to  nothing  more  than  the 
expresaion  of  the  bpihion  of  the  witness,  that  the  value 
of  the  mule  was  diminished  Bffcy  dollars  by  the  injury 
done  to  it.  liisbttt  a  comparison  of  the  value  before 
and  after  the  injury;  and  Such  a  comparison  it  was  cer- 
tainly competent  for  the  witness  to  make. — Ward  v- 
Reynolds,  32  Ala.  S8&.     We  do  not  think  the  question 
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decided  in  the  M.  &  W.  R.  R.  Oo.  v.  Varner,  (19  Ala.  185,) 
at  all  aaal<>gooa  to  that  preaentod  in  this  case. 
Affirmed. 


SCHWARTZ  w.  THE  8TATB, 
IntmctMsan  ro«  pcbuo  xuisakcs.] 

1.  S^ficieni^  of  indictment.^ An  indicimexii  under  the  act  of  1856, 
**to  prevent  naisancee  ami  illegal  trafficking  with  slaves/'  (Session 
Acts  1867-8,  p.  285,)  which  charges  that  the  defendant  '*  kept,  gr 
was  engaged  in  the  keeping  of,  a  public  nuisance,  by  having  per- 
ailted  elaves,  or  free  persons  of  color,  habitually  to  visit,  assemble), 
stop  at,  or  loiter  about,  the  house  or  premises  kept  or  occupied  by 
him," — is  sufficient,  being  in  the  Ibnn  authorised  by  the  third 
section  of  the  act,  ctid  is  not  violative  of  any  constitutional  pro- 
vision. 

2.  Wkat  wnxdtutet  ojftnte^ — To  authorize  a  conviction  under  this  stat- 
ute, although  it  is  necessary  that  three  respectable  witnessfis  for 
the  State  shi^i  testify  that  the  general  reputation  of  the  (\efend- 
<)aat»  or  that  of  bis  bouse,  *'e|s  to  trading  or  trafficking  illegnUy 
with  slaves,"  is  badi  it  is  not  necessary  that  the  jury  should  find 
that  fact  to  be  proved;  nor  is  it  necessary  for  tbe  8tate  to  prove 
the  defendant's  permission  or  consent  that  slaves,  &c.,  should  visit 
or  loiter  about  his  premises ;  nor  it  is  necessary  thut  the  defV<nd:\nt 
should  be  a  lioentod  retailer. 

IPhoM,  thte  Oireuit  Coart  of  Montgomery. 
Tried  before  the  Hon.  S.  D.  Halb. 

Tiis  iodictment  ia  this  case  was  founded  upon  the  act 
of  February  6,  1868,  entitled  "An  act  to  prevent  nui-' 
Bances  and  illegal  trafficking  with  slaves,"  which  is  in 
the  following  words: 

*'SicsiON  1,  Be  it  enacted,*'  tc,  "That  the  keeping  of 
every  house  ie  this  State,  where  spirituous  liquors  are 
sold,  retailed,  or  given  away,  and  which  slaves  or  free 
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persons  of  color  habitually  visit,  assemble,  or  stbp  at,  or 
loiter  about,  is  hereby  declared  to  be  a  public  uuisance; 
provided^  the  general  reputation  of  such  house,  or  of  the 
keepers  thereof,  as  to  trading  or  trafficking  with  slaves,  is 
bad. 

"  Section  2.  Be  it  further  enacted^  That  every  person 
who  keeps,  or  engages  in  the  keeping i>f  any  such  house, 
shall  be  liable  to  indictment  therefor,  and,  upon  convic* 
tion  thereof,  shall  be  fined  for  the  first  ofiense  in  any  sum 
the  jury  trying  the  case  may  aasess,  i}ot  less  than  fifty 
dollars,  nor  more  than  two* hundred  dollars;  and  for  the, 
second,  and  every  subsequent  offense,  c^all  be  fined  not 
less  than  two  hundred  dollars,,  nor  more  than  one  thou- 
sand dollars,  and  be  imprisoned  in  the  common  jail  of 
the  county,  not  less  than  ten  days,  nor  more  than  six 
months,  one  or  both,  in  the  discretion  of  the  jury  trying 
the  ofieuse ;  provided,  the  person  so  convicted  the  second 
tipie'for  the  same  ofteuse,  ahall  not  have  license  granted 
him  or  her  again  in  the  same  county. 

"Section  8.  £e  it  further  enacted^  That  in  all  prosecu- 
tions under  this  act,  it  shall  be  sufficient  for  the  indict- 
ment to  state,  that  the  defendant|  before  the  finding  of 
the  indictment)  kept,  ur  was  engaged  in  the  keeping  of  a 
{>ublic  nuisance,  by  having  permitted  slaves,  or  free  per- 
sons of  color,  habitually  to  visit,  assemble,  or  stop  at,  or 
loiter  about,  the  house  or  premises  kept  or  occupied  by 
the  defendant. 

"Section  4.  Be  it  further  enaetedy  That  before  any  con- 
viction can  be  had  in  any  prosecution  under  this  act,  it 
shall  be  incumbent  on  the  State  to  prove,  by  three  or 
more  respectable  witnesses,  that  the  general  reputation  of 
the  house,  or  of  the  keeper  thereof,  for  the  keeping  of 
which  the  indictment  is  found,  as  to  trading  or  truAcking 
illegally  with  slaves,  is  bad." — Sessian  Acts,  1857-8, 
p-  285. 

The  indictment  charged,  "that  Peter  Schwartz,  before 
the  finding  of  this  indictment,  kept,  or  was  engaged  in 
the  keeping  of  a  public  nuisance,  by  having  permitted 
slaves,  or  free  persons  of  color,  habitually  to  visit,  assem- 
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ble,  Btop  at)  or  loiter  about,  the  houee  or  premises  kept 
or  occnpied  by  said  defendant;  against  the  peace  and 
dignity/'  kc.  After  conviction,  the  defendant  moved  in 
arrest  of  jodgoftent,  ^for  matters  apparent  upon  the  in- 
dictment $"  bat  hi9  motion  was  overrnled. 

''On  the  trial/'  as  the  bill  of  exceptions  states,  'Uhe 
State  gave  in  evidence  tbat  the  defendant  kept  a  grocery- 
store  i9  the  city  of  Montgomery,  on  the  lat  Ap^il,  1858, 
and  had  been  keeping  it  since  the  6th  Febrnary,  1858 ; 
and  tbat  gangs  of  negroes,  from  three  to  twenty  in  num«- 
ber,  were  frequently  seen,  between  those  periods,  in  front 
of  fail  fitore,  and  on  the  side-walk  at  the  corner  of  the 
street  where  his  shop  was.  One  witness  testified  to  the 
bot,  that  liquor  was  kept  in  the  store ;  bnt  he  could  not 
remember  having  seen  any  sold  there,  previous  to  the 
finding  of  the  indictment.  Another  witness  testified, 
that  he  saw  the  defendahl  sell  bottles  of  brandy  in  Jann- 
ary,  1858,  bnt  never  since.  The  State  also  gave  in  evi- 
dence, that  the  repntation  of  the  house,  and  of  the  de- 
fendant, for  trading  with  slaves,  was  bad ;  'five  witnesses 
testified  to  that  fiict.  The  defendant  then  gave  in  evi- 
denee,  that  be  kept  a  grocery  for  the  sale  of  family  gro- 
ceries; and  several- witnesses  testified,  that  they  had 
bongiit  all  their  fiuniiy  supplies  from  him  during  that 
period,  and  visited  hb  store  to  do  so,  and  never  saw  a 
drop  of  liquor  sol|i  by  him  daring  that  time.  Five  wit- 
nesses testified,  that  his  (?)  general  character  of  his  house, 
Mto  trading  with  ekves,  was  good;  and  one  witness 
testified,  that  he  had  twice  eeen  the  defendant  try  to 
drive  the  negroes  away  fpom  the  corner  where  his  store 
was,  and  bad  heard  him  say  to  tbero,  at  the  same  time, 
that  they  had  no  business  there.  One  witness  for  the 
defendant  testified,  that  he  was  a  near  neighbor  of  th« 
defendant,  and  had  been  living  on  the  square  adjoining 
the  defendant  for  a  long  time,  both  before  and  after  the 
time  charged  in  the  indiotnaent,  and  was  well  acquainted 
with  him  and  his  neighbors,  and  knew  his  general  char* 
acter;  bnt  he  could  not  say  that  ho  knew  his  general 
<5haracter,  or  that  of  his  house,  for  trading  or  trafficking 
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illegally  with  slaves;  bi»t  h^  hftd  heard  the  neighbors 
generallj  repeatedly  speak  of  the  defendant^  €md  never 
hiard  a  word  mid  by  any  of  ikem  about  his  trading  or  traf" 
Jickmg  with  slaves  in  any  way.  On  motion  of  the  State, 
the  court  excluded  the  words'*  which  are  italicised;  **and 
the  defendant  exoepted.  There  wa»DO  eyidenoe  whether 
the  negroes  seen  at  or  near  the  defendant's  shop,  as  above 
stated,  were  slaves  or  free  persons  of  color ;  riot  were 
their  names  given,  or  any  descriptioQ  or  identification  of 
thera. 

*'This  being  all  the  evidence,  the  court  churged  tho 
jury,  that  if  they  believed,  from  the  evidence,  that  the 
defendant  had  a  house  where  liqaor  was  sold;  and  that 
gangs  of  negroes  had  habitually  loitered  abotit  his  prem- 
ises ;  and  that  all  the  loitering  about  his  premises  con- 
'  sisted  in  negroes  being  on  the  public,  side-walk  in  the 
street,  and  on  the  corner  of  the  street,  where  the  defeu«- 
dant  kept  his  store;  and  that  the  general  refiutation  of 
the  defendant  and  his  house,  between  the  .6th  February, 
1858,  and  the  finding  ofc  the  indictment,  for  trading  with 
slaves,  was  bad,  and  had  been  testified  to  by  three  resr 
pectable  witnesses, — then  he  waa  guilty  under  the  indiet^^ 
ment. 

"The  court  further  charged  the  jury,  that  if  they  be- 
lieved, from  the  evidence,  that  gangs  of  negroes,  from 
three  to  twenty  in  number,  had  bieen  in  the  habit  of 
standing  about  on  the  side-walk  in  the  street,  and  at  tlie 
corner  of  the  street,  between  the  6th  February,  18ft8,  and 
the  finding  of  the  indictment,**— then  this  Was  aneb  a 
loitering  about  the  defendant's  premisea  as  was  contem- 
plated by  the  statute,  even  if  it  had  ilot  been  established 
by  evidence  that  it  was  done  by  his  conseat  or  permis^- 
sion. 

"The  defendant  excepted  to  each  of  these  charges,  and 
requested  the  court  to  instruct  the  jury,  (1st,)  'that  unless 
the  negroes  who  were  in  the  Jjabit  of  standing  on  the- 
side-walk  at'  the  corner  of  the  street,  where  the  defen- 
dant's store  was,  did  so  by  the  consent,  pennifision,  or 
approbation   of  the  defendant,  they  cannot  find  him 
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guilty;'  (2d,)  Hhat  ii  th«  only  evidence  before  them,  to 
establish  that  the  general  character  of  the  defendant  or 
his  hooae  was  bad,  was,  that  it  "waebad  ae  to  trading  with 
slaves,  this  is  not  sufficient,  ttnlees  they  fknd  tod  believe, 
from  the  evidenee,  that  he  had  traded  illegally  with 
slaves.'  The  court  refused  both  of  these  charges,  and  the 
defendant  excepted  to  their  refasal." 

Jno.  Ai  EtMOHs,  &r  the  prieooer. 

M.  A.  Baldwin,  Attomey-Geaeral,  contra. 

STONE,  J.— [A^ril  1,  1861.]— The  statute  which  we 
are  to  coostme  in  this  case,  had  for  its  object  the  correc- 
tion of  aa  evil  which  exists  in  every  s]aveholdipg  commti- 
nity,  namely,  illegal  treffick  with  slaves*  The  arts  and 
devices  of  petty  traders  have  gieaerally  been  sach  as  to 
elade  oar  penal  enaotmente ;  and,  cottsequintly,  slaves 
ha?e  contiDttedto  be  demoralized,  by  having  held  out  to 
them  incentives  to  theft,  that  they  may  thereby  procure 
the  meaas  of  gratifying  a  corrupted  and  corrupting  ap- 
petite. The  object  of  the  present  enactment  was,  to 
re&ch  and  prevent  the  ofibnee,  which  can  rarely  be  proved 
because  of  its  secrecy,  by  seising  upon  and  punishing 
another  offense  rfgainet  the  good  government  and  welU 
being  of  slaves,  which  nenally  attends  upon  and  evidences 
the  more  grievous  offiinse. 

The  statute,  though  well  conceived  to  carry  out  the 
object  oif  the  legislature,  is,  nevertheless,  not  expressed 
with  sneh  precision  as  to  leave  no  doubt  or  dignity  in 
its  exposition.— See  Pamph.  Acts,  1857^8,  p.  286.  The 
first,  third,  and  fourth  sections,  are  those  which  create  the 
difficulty.  The  first  section  defines  the  ofifense ;  the  third 
relates  to  the  indictment;  and  Ike  fourth,  to  the  proof. 
The  language  of  the  several  sectioiM  is  variant  Section  1 
declares,  ^that  the  keeping  of  every  house  in  this  State, 
where  spirituous  liquors  are  sold,  retailed,  or  given  away, 
ftud  which  slaves  or  free  persoits  persons  of  color  habitu- 
ally visit,  assemble,  or  step  at,^  or  loiter  about,  is  hereby 
declared  to  be  a  public  nuisaaoe;  provided^  the  general 
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reputation  of  «uoh  boua^i  or  of  th^  keepers  thereof,  as  to 
trading  or  traffijckiiig  with  elavea,  is  bad.''  Section  & 
provides,  ^'tbatyluiallpro/^cjQtioas  under  this  act,  it  shall 
be  suflicieni  for  the  indietixient  to  state,  that  the  defen- 
dant, before  th)a.  finding  of  the  indictment,  kept,  or  waft 
engaged  in  the  keeping  o^  a  public  nuisance,  by  haying 
permitted  slaves  or  free  persons  of  color  habitually  ta 
visit,  assemble,  or  stop  at,  or  loiter  about,  the  house  or 
premises  kept  or  occupied  by  the  defendant" 
'  The  indictment  in  tbie  case  pursues  section  S^  and  con- 
tains nothing  beyond  its  specified  requirements.  It  is 
urged  for  .the  defendant^  that  this  indictment  does  not 
conform  to  the  bill  of  righta,  beoauae  it  fails  to  set  forth 
*Hhe  nature  and  cause  of  the  accusation. "r— Bill  of  rights, 
§  10 ;  Code,  p.  30.  A  farther  objection  urged  against  it 
is,  that  it  is  not  framed  according  to  the  f#rm«  whieh  the 
law  has  prescribed.  We  have  duly  considered  these  ob* 
jections,  and  it  is  our  opinion,  that  they  aranot  well  taken. 

This  statute  is  a  public  one,  and  all  man  are  charged 
with  a  knowledge,  of  its  contents. — Brwin  v.  Hamner, 
27  Ala,  296.  All  men,  in  reading  an  indictment  framed 
under  the  third  section,  are  rejEtaonably  informed  that  the 
indictment  charges  the  offense  denounced  by  the  firat 
section.  In  &ct,  it  may  admit  of  question,  if  such  is  not 
the  result  of  the  legal  intendment,  which  presumes  that 
every  one  knows  the  law.  Be.  this  as  it  may,  enough  is 
stated  in  the  indietment  to  inform  the  defendant  of  the 
nature  and  cause  of  the  aiseusatiQni  Tbe  non-professional 
re(uler  will  be  better  informed  of  the  nature  and  cause  of 
the  accusation  by  the. simple  statement  found  in  this  re- 
oord,  than  he  would  be  b3'  the  technical  verbosity  which 
prevailed  a  century  ago. 

Nor  isthis  a  new  quetflion  in  .tbie  ooart.  Several  of  the 
Code  fqrms  of  indictments  are  defective,  under  the  .argu- 
ment made  in  this  case;  for  they  omit  tp  afer  many  fact^, 
which  are  necessary  to. bo  proved  to  insure  a  conviotion. 
Many  of  them  avej^ . £ii(CtS'  disjunctively^  aihI  ^11 4?f  thw^ 
omit  all  mention  of  thecpiinty  in.  wbicb.  the. offense  was 
committed.— See  Code,  SI  a244,  8506,. 3^01;  ^Iso^  farma 
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Nos.  7, 20, 29,  81^  83,  66,  67,  68,  71,  74,  kc.  These  forms 
we  have  invari&blj  held  sufficient — See  the  anthorities 
'collected,  Shep.'IXig.  71-2.  In  Koles  t.  The  State, 
(S4  Ala.  672«)  oar  predecessors  rnled,  tbflt  the  constitn* 
ttOD  does  not  idhibit  the  legislatare  fyora  introdacing 
forms  of  indictment,  variant  from  those  of  the  common 
hw.  Theyfhrther  ruled,  thjat,  if  the  form  of  indictment 
prascribed  b^  the  statute  contain  such  an  accusation  at 
the  suit  of  the  State,  found  bj  a  grand  jury,  as  furnishes 
to  the  aceoeed  reasonable  information  of  what  be  is  called 
00  to  answer,  by  setting  forth  the  constituent  elements  of 
tbe  oflbnee,  it  will  be  sufficient,  although  it  may  omit 
many  averments  that  were  necessary  at  common  law. 
The  iudictment  in  this  case  is  in  the  form  which  the  law 
baft  prescribed,  and,  under  the  rules  above  declared,  it  is 
sufficient. 

The  fourth  section  of  the  act  under  which  the  defen* 
dftnt  was  tried,  is  in  the  following  language:  *^ Before 
any  conviction  can  be  had  in  any  prosecution  under  this 
act,  it  shall  be  incumbent  on  the  State  to  prove,  by  three 
or  more  respectable  witnessed,  that  the  general  reputation 
of  the  house,  or  tbe  keeper  thereof,  for  the  keeping  of 
which  the  indictment  is  found,  as  to  trading  or  traf« 
fleking  illegally  with  slaves,  is  bad."  On  a  compari- 
ion  of  the  sectioos  1,  8,  and  4  of  this  statute,  it  will 
be  diseovered  that  each  is  different  firom  the  others. 
Seetion  1  declares,  that  certain  elements  shall  consti- 
tate  a  public  nuisance ;  section  8  relates  to  the  indict* 
ment;  and  section  4  declares,  that  certain  proof  shall 
be  made  before  a  conviction  can  be  had.  Section  8 
omitB  all  mention  of  many  of  the- ingredients  of  the 
oflbnse,  as  found  in  aeetion  1 ;  while  section  4,  in  speak- 
ifigof  the  proof  to  be  made,  contains  the  word  iUegalhf^ 
whioh  k  not  found  in  section  1.  Now,  we  think*  these 
<Sfieulttes  vanish,  when  we  consider  liie  purpose  for 
^ich  each  separate  section  appears. to  have  been  inserted. 
Section  1  defines  the  offense,  and  its  constituent  eto* 
meats:  section  8  deelares.  what  shall  be  a  snffieient  in- 
dielment ;  ami  seotioa  4  requires,  that  certain  proof  shall 


82 SUPRBMB  COITRT ,__ 

Sokwurti  T.  The  State. 

be  made,  preliminary  to  ^  eonvictiou,r  The  first  declarefl. 
what  shall  be  found  by  the  jnry ;  the  thirds  what  shatl 
be  alleged  by  the  pleader;  and  the  fourth,  what  ehall  be  * 
deposed  to  by  three  or  more  respeotable  witnesses.  To 
allow  section  4,  which  relates  to  the  testimony,  to  enlarge 
the  constituent  elements  of  the  offense  which  section  1 
defines,  would  seecn  to  bo  as  illogical,  as  to  allow  see* 
tion  8,  which  defines  tk^  indictment,  to  restrict  thoae^ 
constjtaent  elements. 

If  it  be  asked,  why  require  the  witnesses  to  t^tify  that 
the  character  for  trafficking  iUeffoUjf  with  slaves  is  bad,  if 
that  be  not  one  of  tiie  facta  to  be  found  by  the  jury  ;-^ 
we  answer^  it  was  oeriamly  within  the  power  of  the 
legislature  to  make  such  a  )*ule,  and  it  is  n(4  for  us  to 
questioD  the  exercise  of  that  power.  The  cffynne  is  com*- 
plete,  under  section  1,  if  only  fr^e  p€rso7XS  of  color  habita-^ 
ally  visit,  aseemble,  or  stop  at,  or  loiter  about,  a  bouae  of 
the  kind  mentioned  in  the  statute,  provided  the  geoenii 
reputation  of  such  house  or  the  keeper  thereof,  as  to 
trading  or  trafficking  with  slaves,  is  bad.  It  is  not  eomr 
plete,  if  sUwe$  habitually  visit>  assemble,  j&c,  at  aipch 
houae,  unless  the  reputation  ef  the  house  or  ite  keeper,  for. 
trading  or  trafficking  with  elaves,  is  bad; 

la  Jordan  v.  Owen,  (27  Ala.  152,)  we  deeided,  that  n 
plaintiff,  testifying  in  his  own  case  to  aa  ii^debtednesa  to 
him,  must  go  fiuther,  and  swear  that  the  debt  it  unpaids 
Yet  no  one  would  contend,  that,  in  such  oaee,  the  charge 
^f  the  court  shoold  authorize  that  body  to  fied  againet 
the  plaintiff,  if  he  had  mot  satisfied  th^m  that  the  deb(b 
was  not  paid.  The  proof,  in  ench  case,  getting  before  the 
jury,  if  the  plaintiff  make  out  a  prima-faeie  case  of  indebU 
edness,  th(^ontt^of  showieg  a  payment  would,  iOitheoMe 
supposed^  as  in  all  other  cases,  rest  on  the  defendaeV 
M  incumiii  pwbaHo^  qui  dUit  The  testimony  in  sooh  dtfe, 
to  be  legal,  must  contain  positive  and  negative  aver* 
ments;  while  the  finding  of  the  jury  need^onJy  reapond 
affirmatively. 

A  fair  !Un9tr»tion  of  the  ai^nment  we  are  maldbeg, 
may  be  seen  in  the  fallowing  eu{>posed  ease.    It  iaeaiA 
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to  be  a  rale  of  the  oommon  law,  not  to  eoarict  of  mur- 
der, QBleM  the  dead  body  has  been  fonnd.  Now,  enpposo 
ID  set  of  the  legislature  should  declare^  that  no  coovio- 
tion  for  murd^  ahonld  be  had,  unless  three  respectable  ' 
witDessea  should  testify  that  they  had  seen  the  dead  body. 
Oa  a  trial,  three  respeetable  witnesses  testify  as  the  stat- 
ute requires;  but  the  jury  are  convinced*  that  one  of  the 
witnesses  is  mistakefit  *Ad  that  in  fact  he  never  saw  the 
dead  body.  Still  the  jnry  are  convinced^  beyond  r^son- 
sble  doubt,  that  the  prisoner  had  committed  the  oifense 
eWged.  Would  any  one  contend,  that,  under  the  influ- 
ence of  such  supposed  statute,  the  prisoner  should  be 
ftcqaitted?  So,  under  this  statute,  we  hold,  thai  section 
4  is  not  introdc^tive  of  any  new  £BLct  to  be  found  by  the 
jwy;  but  that,  out  of  abundant  cautioO)  its  purpose  was 
to  screen  the  defendant  from  convictioni  save  on  the  tes- 
timony  of  three  or  more  respeetable  witnesses  on  the 
question  6i  character. 

It  may  be  questioned,  whether  there  can  be  such  thing 
ss  general  bad  character  or  reputation  for  trading  or  traf- 
ficking with  slaves,  unless  such  trading  or  trafficking  was 
illegal;  in  other  words,  that  a  trader,  who  dealt  with 
slaves  legally,  could  not  thereby  acquire  a  bad  reputation. 
In  answer  to  this  we  say,  the  legislature  have  inserted  the 
word  UlegaUi/y  in  defining  the  measure  of  proof,  and  we 
prefer  not  to  say  they  had  no  object  in  doing  so.  We 
hold,  then,  that  the  testimony  mast  conform  to  section 
four,  but  the  finding  need  only  respond  to  the  require- 
ments of  seo^ion  one. 

The  bill  of  exceptions  in  this  case  purports  to  set  out 
all  the  evidence.  Five  witnesses  testified,  that  the  gen- 
eral reputation  of  the  defendant,-  for  trading  or  trafficking 
with  skvee,  was  bad ;  but  no' witneas  employed  the  word 
^gaUg.  In  the  first  charge  given  to  the  jury,  the  circuit 
court,  on  this  point,  said,  in  eflSect,  that  if  three  respecta- 
ble witnesses  had  testified  that  the  defendant's  general 
reputation  for  tradine  or  trafficking  with  slaves  was  bad, 
this  wonld  meet  the  T^qnlrementB  ol  the  law.  This  was 
•a  error. 
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The  second  oharge  is,  perhaps,  obnoxious  to  criticism, 
in  this — that  it  d^es  not  suffioientl j  confine  the  aasem- 
bHng  or  loitering  of  the  slares,  or  free  persons  of  color, 
to  a  place  or  places  at  or  abmi  the  premises  of  the  defen- 
dant.   This  will  be  reniedied  on  anothei;  trial. 

It  was  not  necessarj  that  the  ^te  should  prove  affir- 
matively, that  the  defendant  permitted;  or  consented, 
that  slaves  should  visits  siop^  or  au^mUe  aij  or  hUer  about 
his  premises.  The  police  of  his  otwn  premises  was  noder 
his  control,  and  it  was  both  his  privilege  and  dutj  to 
drive  them  away.  If  he  did  not  do  so,  that  provision  of 
the  statute  was  violated. 

It  was  not  necessary  that  the  defendant  should  hava 
been  a  licensed  retailer.  If  he  kept  a  house  where  spir* 
ituous  liquors  were  sold^  reiailedy  or  given  away^  that  was 
sufficient.  The  phrase,  ^^  shall  not  have  a  license  granted 
to  him  or  her  again/'  is  a  verbal  inaccuracy.  Its  mean- 
ing is  afterwards^  as  is  shown  by  other  provisions  of  the 
statute. 

What  we  have  said  will  sufficiently  guide  the  circuit 
court  in  another  trial. 

Reversed  and  remanded. 


SMITH  ETAL.VS.  THE  STATE. 

[llTDIOTtfllfT  rOB  eAXIMO.] 

.  1.  Ccnvhtittn  «a  U^tmonjf  nf  a«dSffo|n{ie#.*-Wh6ye  a  witness  teetifiesi 
thftt  he  WS8  present  while  the  several  defeadaats  played  a  ntunber 
of  games  with  oards ;  that  at  the  request  of  one  of  the  players^, 
who  did  not  understand  the  game  well,  he  sat  behind  him, 
and  from  time  to  time,  during  the  whole  continuance  of  the  games, 
instructed  him  how  to  play ;  that  he  took  a  card,  on  one  or  two 
oocaeioas,  from  the  hand  of  said  untklllM  player,  and  threw  it 
down  on  the  table  for  hinii  and,  on  one  occasion,  daring  the  nn^ 
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inentsry  abtence  of  taid  ptajrer,  placed  ofta  o!  his  oards  for  bim  ; 
and  that  he  was  also  engaged  in  residing  a  part  of  the  time,-— the 
ooiurl  may  refuse  to  inatract  the  jury,  that  said  witness  was  an  ac- 
complice, (Code  {  ^600,)  and  that  a  conviction  could  not  be  had  on 
his  uncorroborated  testimony. 
2.  What  conititvtes  pnhVe  %otise. — A  lawyer's  office  is  a  public  house, 
within  the  prohibition  of  the  statute  ag^ainst  gaming,  (Code,  {3243,) 
and  where  ita»wists  of  two  rooms,  front  and  back,  connected  by  a 
door,  in  each  of  wbioh  pTofeaaibnal  buiinesa  is  transacted,  the  two 
rooms  ai*e  eq  .ally  within  the  statute. 

Apieal  from  the  Otroait  Court  of  Ohoctaw- 
Tried  before  the  Hoo.  A.  A.  Colbman. 

In  this  cABe,  George  Frank  Smith,  Mareelins  A.'  Cole- 
man, M.  VatiCamp  and  Charles  Hill  were  jointly  in- 
dicted for  gaming;  the  indictment  being  in  the  general 
form  prescribed  by  the  Code.  "  On  the  trial,"  as  the  bill 
of  exceptions  states,  "the  State  introddced  one  Moody  as 
a  witness,  who  testified,  that  within  twelve  months  be- 
fore the  finding  of  the  indictment,  and  in  said  county  of 
Choctaw,  the  defendants  played  several  games  with  cards, 
(called  •euchre,')  in  the  law-office  of  George  F.  and  G. 
Frank  Smith,  practicing  attorneys;  that  said  office  was 
tttuated  on  the  street  facing  the  public  square  in  the  town 
of  BQtler,in  which  public  sqnare  is  theconrt-house;  that 
there  were  two  rooms  in  sttid  office,  with  a  door  leading 
from  one  to  the  other;  that' the  law-books  of  said  attor- 
'  nejs  were  kept  in  the  front  room,  aild  business  was  done 
with  the  publie  in  both  rooms,  bat  usually  in  the  back 
room,  where  the  writing-table^  of  ont  of  *aid  attorneys 
irasMtualed;  that  the  playing  was  done  in  said  back 
room;  that  the  doof  between  the  two  rooms  and  the 
windows  were  closed,  and  the  back  door  could  not  be 
seen  from  the  street;  that  witness;  at  the  request  of 
Charles  Hiii,  who  dfd  not  understand  the  game  well,  sat 
behind  bim,  and,  iromtime  to  time,  instructed  him  how 
to  play;  that  this  iaformration  was  given  by  bim  to  said 
Uiil,  from  time  to  tine,  during  the  whole  continuance  of 
the  games;  that  he  took  a  card,-  oh  one  or  two  occasions, 
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from  said  HiirB'hAiid,  and  threw  it  down  on  the  table  for 
him;  that  on  one  occasion,  while  eaid  HiH  was  memen-  ' 
tarily  absent  from  the  room,  he  took  np  his  cards,  and 
*pa8«ed'  for  him,  (which  isti  technical  expression  in  the 
game,)  and  that  he  (witness)  was  also  reading  a  medical 
book  a  part  of  the  time  the  game  was  going  on/'  This 
being  all  the  evidence,  the  defendant  reqaeeted  the  court 
to  instruct  the  jary,  lst,'*Hhat  tbe  aaid  witness  was  an 
accomplice,  within  the  meaning  of  section  8600  of  the 
Code,  and  that  a  conviction  could  not  be  had  on  his  tes- 
timony alone;"  and,  Sd,  ** that  the  house  in  which  the 
playing  took  place,  was  not  a  public  house  within  the 
meaning  of  section  8248  of  the  Code/'  The  court  re- 
futed these  oharges,  and  the  deftiidants  excepted  to  their 
refusal. 

WiiiLCAM  BoifLBS,  for  the  deftndants* 

M^  A'.  Bal^wjk,  Attorney^eneral,  contra. 

A.  J.  WALB^EE,  C.  J.^-^JMne  2Q,  1861.>- The  wit- 
ness otily  participated  in  the  i^ngi^ii^^  hy  aiding  an  uuskill- 
All  player  with  his  advice,  and  at  one  time  doing  some 
little  acts,  during  a  brief  abseooe  of  sueh  unskillftiL 
player,  in  his  plaoe^  These  acts  ^rere  not  of  B\kck  eharac- 
ter,  as  necessarily  to  eoasti^ute  tbe  witness  an  aecomplioe, 
when  he  was  ttot  engage^  ia  the  perlarmanee  of  them. 
During  a  part  (of  the  playiqgi  the  wituess  was  engaged  in ' 
reading.  While  he  was  so  ^iigi^d^  it  eaanot  be  affirmed^ 
as  a  legal  eonoliisian,  thsA  be  \itas  either  aseifting  in  the 
gi^njke^  or  jpartieipatlag  ia  it*  Tb^  loffieose  may  have  been 
complete,  by  what  was  d«iee  dering  the  time  eaeepied  by 
the  witness  in  xeadiag.ir^waUew  v/State,*gO  Ala.  M; 
Cannon  v.  6tate»  U  ib.  Si8;  C^ggins  v.  State,  7  Pofter, 
268.  The  court  was»  therefore,  net  authorised  to  assume 
eoaclusively,  ihm  the  wHoess  w$s  an  accomplice  at  all 
tbe  pofnftstof  time  wh^n  enough  was  done  to  authorise  a 
eenvietum*  This  the  court  iras,  in  the  £rst  ofaarge  asked, 
requested  to  do;  or,  at  leasl^  that  was  the  effect  of  the 
oharge.    There  was,  thesefore,  no  error  in  the  rsfusal. 
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[1]  There  wm  no  error  iu  tlie  refbsftl  of  the  aeconti 
ebiage  reqaested^ 


BASS  w.  THE  STATE- 

[tNDH;TllBHT  FOB  BStT»0  AT  tftl?*riIU«] 

1,  Conviction  on  testimony  of  iucompUce.^^Vndef  the  act  of  1894| 
(Session  Acts,  1858^4,  p.  30,)  as  ameilded  by  the  act  of  18S8, 
(S«Mon  Acts,  1857-58,  p/297,)  rt  is  the  beitiof  at  tefn-pms,  and 
not  inertly  playing  Ik*  game,  that  eonititateBtlBe  ^ffenae ;  oonse' 
^aeiitly^  a  pevson  who  ^hfinffm  \b  the  jgsipei  aad  does  not  ^ariW* 
|ate  in  the  bettiug,  is  ooi  an  aoGOCapUce,  withm  the  meaning  pf 
wction  3600  of  the  Code,  which  forbids  a  couvictioQ  on  the  uncor- 
roborated testimony  of  an  accomplice. 

1  When  objection,  to  grand  ^nty  may  be  mflrflj.-^Ttie  objection  can  not' be 
nussd  ibr  the  AM  time  in  the  appeHsbe  coort,  that  the  reoord  fUls 
to  flbow  that  t^e  grand  Jwrors  were  regularly  selected  and  eum- 
moaed. 

S.  Cm^iluenU  of  offen^, — ^To  constitute  the  oflfense  of  betting  at  ten- 
pins, (Session  Acts,  1857-58,  p.  267';  ib.  1853-54,  p.  30,)  it  is  nOt 
necessary  that  the  game  sfaonld  be  played  at  one  of  the  placM 
emimerated  in  section  3249  tX  the  Code. 

l^ROM  the  Circoit  Court  of  QovxngUm. 
T]iied  before  the  Hoii.  Jno«  K.  HnmY. 

Tbs  indictment  in  this  case  charged,  that  the  defend-. 
ant>  within  twelve  moiiths  befoore  the  finding  of  the  in- 
dictment, and  «ft4r  the  8th  Fei>ra^ry^  18d6,  *'bet  at 
ten-pins,  or  some  etich  game,  which  betting  was  not  for 
the  game«"  The  defeadant  demarred  t<>  Ihe  indictiaenty 
fordmptieity,  for  ii«oeitainty,  bemoee  ia  •did  noli. Mitt- 
oieotly  deaeribe  the  (sAeoee,  and  becauie  it  did  iiot  allege 
that  the  game  waa  play^  at  one  of  the  pkoea  epectfied 
ia  iectkm  8248  of  the  Code;  Inithie  demurrer  waa  orm*. 
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raUd.     ^*0a  the  trial/'  ae  the  bill  -of  txeeptions  dtaites, 
*Hhe  State  introduced  one  Rue  as  a  witness,  who  teslified, 
that  the  defendant  and  one  Carson,  within  tw^We  months 
before  the  finding  of  the  indictment,  agreed  to  roll  a 
game  of  ten-pinsat  a  public  alley  in  the  town  of  Anda- 
lusia in  said  county,  and  bet  .the  feed  of  two  yokes  of 
oxen  for  three  weeks  on  the  result  of  said  game ;  that 
Carson  asked  him  to  roll  the  game  for  him;  that  he  and 
Carson  roiled  said  game  against  defendant  attd  another 
person,  whose  nam^  he  did  n^t- recollect;  that  they  went 
to  the  bar  several  times  during  the  game,  and  drank 
liquor;  that  Carson  won  the  game,  and  a  Controversy  then 
arose  between  him  and  the  defendant,  as  to  the  construc- 
tion of  the  bet;  that  the  game  was  played  in  Covington 
county,  on  a  public  allay  in  the  town  of  Andalusia^  which 
waa  kept  for  p9s^  and  pay,  within  twelve  months  before 
the  finding  of  the  indictment;  that  he  had  no  interest 
whatever  in  the  bet  made  on  the  game,  or  for  the  alley 
fees,  or  for  the  liquor  drunk;  that  he  paid  for  nothing, 
and  neither  won  nor  lost  anything  on  the  game;  and  that 
his  only  connection  with  the  game  was  to  join  in  the  roll- 
ing for  Carson,  and  at  his  request"     The  defendant 
asked  the  cpurt  to  instruct  the  jury,  "that  it  they  found, 
from  the  evidence,  that  the  witness  Rue  was  engaged  in 
rolling  the  game  for  Carson,  and  did  nothing  but  roll  for 
him,  and  took  no  part  in  the  betting,  but  drank  with  the 
others  at  the  conclusion  of  the  game,  he  was  an  accom- 
plice, and  they  eouid  not  cotrviot  tfai^  defendant  on  his 
uncorroborated    testimony/'     The    court    relused    this 
charge,  and  the  defendant  excepted  to  its  refusal. 

JoHK  MoOaskill,  for  the  defendant. 

M.  A.  Baldwin,  Attorney-General^  contra. 

a  W.  WALKBR,  J-H"J^aly  9^  186l->r-l.  The  test,  by 
iwhich  to  determine  whether  a  witiness,  who  has  been  in- 
troduced by  the  State,  is  an  aoeomplioe  within  the  mean- 
ing of  section!  SfiOO  of  the  Code,  is  the  inquiry,  conld  the 
iritnesf  himself  have  been  indicted  for  the  ofiense,  either 
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as  priQoipal  M  MOMSOry  i^^^e^Davidloor*  fittte^  38  Ala. 
350;  Boavier'A  Dict^  "« AMmpR^t."  Uttdcr  tlit  act  of 
Feb.  17,  1854,  (A«U  '58^  p.  80,)  at  MMMidqd  by  the 
act  of  Fe^,  8, 1858,  <Aci$  :5?^vP-  897f)  it  i«  tba  betting 
at  teo*pin8)  aqd  uot  nMi^ly  pUyio^  .ib«  gamA,  that  cod- 
sUtQtes  tha  ofi^^Qse.  As. tba  "witDaaadid  |iot  bet,  and  wae 
not  couc^nad  iu  tba  .hat«  m|td^  by  othara  who  too]^  part 
b  the  game,  be  could  not  have  baqip  it^diptad;  and  there* 
lure,  waa  not  anr  acoompUcd. 

[2.]  The  ol^ectifiai»  that  tba  reoordfiiuU  toi  ahow  that 
the  gmnd  jury  waa  xeg;alarly  aeleoted  and  aommoned, 
cannot  be  nuade  for  the  fitst  tinoa  in  tbif  OQurU — Code, 
§  3591;  3baw  ▼..State,  18  Ala.  549l;JS^ngent  v.  SUte, 
18  Ala.  540;  Floyd  v.  Bt^tf,  30  Aia^  511;  Rnaaell  v. 
Sute,.33Alaw366. 

[3.]  It  ia  no^.  nacf^ary  to  (^on^to^  the  qSeQia  of 
betting  at  tea-piga,  that  ithe.  plajing  a\pouM  take  place  at 
one  of  the  plaeea  enuQfierated  in  aeetion  8248  of  the  Code. 
Hence,  the  objeotioa  to.  the  indict;ment  waa  not  well 
taken. 

Judgment  affirmed* 


Ex  Parts  KELLY,  bt  al. 

[▲PPtlCATIOHf  rOR  HABEAS  CORPUS.] 

l/Jnri»d}ctton  of  State  courts  to  discharge  person  in  cuHodyfor  violation 
9f  erminallaws  of  Untied  St(Ueo, — The  oourts  of  this  State  haTe  now 
(Jnly  9, 18&i,)  no  jorisdictioB  to  dvdiarge  from,  ouatody  a  person 
who  was  arrested  prior  k>  the  passage  of  tha  ordinance  of  secession, 
charged  with  a  violation  of  the  criminal  laws  of  the  United  State3 
within  the  limits  of  the  State  of  Virginia;  the  question  of  his  right 
to  be  discharged,  or  his  transfer  to  the  proper  ooart  in  Virginia  for 
trial,  appertaining  to  the  jurisdiction  of  the  district  court  of  the 
Confederate  States. 
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AppLLCATioii  bf  Jobu  Cel(y  find  Richard  CM^e,  offo^ 
•  Bicbttrd  HoHoti,  for  %he  writ  oi  habeas  torpus,  or  other 
reiileditil  prooeia^  to  obtaiu  their  reletse  from  impriion- 
meiit  in  the  eocinty  jftll  of  Mobilir.  The  petitioners  were- 
ftrreated  undet«ft  vmrrMI,  dated  Kov^mber  2, 1860,  isetied 
^  by  a  justice  of  the  pence  in  Mol^iicl,  (acting  wn-der  the  au- 
thority co^fei^fied  on  him  by  theaet  of  congress  approved . 
the  24th  Beptembet,  ITW,  knovmavthe  "jadi^iaryact,")? 
on  a  charge  of  assault  and  battery  and  robbery,  "said  to 
faatre  been  committed  by  them,  on  the  person  of  one 
Martin  Qrcen,  in  the  month  of  September,  1860,  on  board 
the  American  ship  Eastern  Star^  in  the  Potomac  river, 
near  its  mout4i,  and  contfgiioos  to  the  Chesapealce  bay ; " 
and  were  committed  to  jail- by  the  justice,  to  answer  said 
charge  "before  the  next  grand  jury  for  the  United  States 
of  America."  At  the  December  term,  1860,  of  the  dis- 
trict coart  of  the  United  States  for  the  southern  district 
of  Alabama,  Hon.  Wm.  G.  Jones  presiding,  the  grand 
jury  investrgated  the  caAe,  and  returned  into  court  a  re- 
port in  writing,  in  which  they  stated,  that  they  were 
satisfied  of  the  commission  of  the  offense  by  the  prison- 
ers, but  were  advised  that  the  court  had  no  jurisdiction 
of  the  case,  except  to  order  its  transfer,  and  the  removal 
of  the  prisoners  for  trial,  to  the  proper  tribunal;  and  the 
court  thereupon  made  an  order,  on  the  11th  January,  1861, 
(the  day  on  which  the  Alabama  ordinance  of  secession 
was  adopted,)  directing  the  United  States  marshal  of  that 
district  to  remove  the  prisoner^  to  tho  eastern  district  of 
Virginia,  and  to  deliver  them  to  the  marshal  of  that  dis- 
trict. On  the  8th  February,  1861,,  the  prisoners  sued  out 
a  habeas  corpus  before  the  Hon.  Henry  Chamberlain,  the 
judge  of  the  city  court  of  Mobile,  who,  on  the  hearing  of 
the  case,  remanded  them  to  jail;  and  on  the  7th  March, 
1861,  they  renewed  tiisir  application  to  this  court.  The 
opinion  of  this  court  was  delivered  on  the  9th  July, 

1861. 
I 
i  F.  S.  Blount,  for  the  prisoners. — 1.  The  order  of  J  udge 

Jones,  having  been  made  on  the  day  the  Alabama  ordi- 
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Danco  ot  tapession  was  pasted,  is  void.-^AmoId  v.  Uhited 
States,  9  Crancb,  104.  That  ordinance  was  a  revocation 
of  the  eutire  legislation  of  the  United  States  congress^ 
witbtn  the  limiu  of  this  State;  and  this  state  of  things 
coatioiied  iiatil  the  26lh  January,  when  the  coDvention 
adopted  aucb  portioos  of  tbe  United  States  laws  as  they 
deemed  oectasary  for  the  government  of  the  State. 

2.  The  ordinance  of  26th  January,  continuing  and 
tnoftferring  to  State  ooarts  the  cases  pending  in  the 
United  Slates  courts,  expressly  excepts  from  its  operation 
those  eases  ^'in  whieh  the  United  States  of  America  is 
plaiutii';"  aod  the  efiect  of  this  exception  is  to  discon- 
tiaoe  all  proseoutioiis  at  the  sait  of  the  United  State?; 
Theadoptionoif  theactof  1825,  respecting  erfmes  against 
the  United  States,  by  the  6th  section  of  that  ordinance, 
was  prospeetive  in  its  operation,  and  could  not  revive  a 
erhniaal  pvoaeeation  which  had  been  discontinued. 

3.  The  prisoners  have  committed  no  oftense  against 
the  laws  of  Alabama.  They  are  charged  with  the  com* 
mission  of  an  offense,  outside  the  limits  of.  the  State, 
against  a  government  whose  laws  and  jurisdiction,  within 
this  State,  are  abolished;  and  there  is  now  no  law  by 
whi^  they  can  be  detained  or  punished.     Nor  han  the  * 

'.United  States,  though  now  a  foreign  government,  any 
right  to  demand  their  surrendisr  for  trial,  since  that  is  a 
right* which  only  exists  by  virtue  of  treaty  stipulations; 
and  any  treury  between  the  United  States  and  the  Von- 
federate  States,  hereafter  made,  would  not.  reach  their  . 
case.— 2  Brook.  0.  C.  493. 

4.  Uolesti  discharged  by  authority  of  a  State  court,  the 
prisoners  are  without  remedy;  the  ordinance ot  soccssion 
having  abrogated  the  constitution  of  the  United  8iates, 
its  laws,  courts,  judges,  and  otHccrs.  The  following  au- 
thorities are  referred  to:  Rose  v.  Uimely,  4  Craiicli,  'Ziil ; 
Elliott  V.  Piersol,  1  Peteri,  340;  Exchange  v.  McFadden, 
TOnmch,  116;  Williams  v.  Suffolk  Ins,  Co.,  3  Sumner, 
C.  0.  2T0;  Vattel's  Law  of  Nations,  (ed.  1«29,)  58-00. 

A*  J.  WALKER,  C.  J.--iJa\j  9,  1861.]— We  think 
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that,  0,1  this  time^  the  appiicMion  for  the  habeas  corpus  in 
this  case  appertains  to  the  j-uriddiction  of  the  district 
court  of  the  Confederate  States  of  America;  and  that 
guided  by  the  decision  in  Ableman  v.  Booth,  (21  How* 
506,)  which  we  recognize  aa  au  able  and  correct  exposi- 
tion of  the  law,  wo  have  no  authority  to  interfere  in  the 
matter.  We  sta^e,  briefly,  the  rea80»s, that  lead  as  ta 
that  conclusion. 

The  ordinance  of  the  convention  of  the  State  of  Ala- 
bama, conferring  the  judicial  power  of  the  courts  of  the 
United  States  in  this  State  upon  the  State  cotirts,  wa^ 
limited  i^  its  opemtiou  to  the  time  whea  th^eongreM  of 
the  Confederate  States  should  otberwiee  dispc^e  of  the 
jurisdiction.'  The  constitution,  of  the  provitional  gov- 
ernment, in  it$  third  article,  bealows  that  jariediction 
upon  the  district  courts;  and  bestowa  upon  the  coogress 
of  the  Confederate  States  power  to  make  laws  for  the 
transfer  of  causes,  pending  in  the  courts  of  the  United 
States,  to  the  courts  of  the  Confederacy;  aiidalso  forthe 
execution  of  the  orders,  decrees  and  jodgmentstliereto* 
fore  rendered, by  the  courts  of  the  United  States.  Section 
fifty  of  the  act  of  the  provisional  eoogress,  to  establish  the 
courts  ot  the  Confederate  States,  adopted  March  16th,1861> 
provides,  tliat  no  person  now  under  arrest,  or  in  custody, 
upon  any  criminal  charge  or  ofiense,  on  process  iwsaed 
from  the  courts  of  the  United  Statea,  shall  be  released  by^ 
reason  of  the  dissolution  of  the  Union;  but  he  shall 
continue  under  arrest,  or  in  custody,  until  discharged  by 
^  duo  course  of  law.  The  State  of  Virginia  is  now  a  mem* 
ber  of  the  Confederacy ;  and  an  act  of  congress,  approved 
9th  February,  1861,  continues  all  laws  of  the  United 
States  in  force  and  in  use  in  the  Confederate  States  of 
America  on  the  first  day  of  November  last,  and  not  in- 
consistent with  the  constitution  of  the  Confederate 
States. 

In  view  of  the  constitutional  and  legislative  provisions 
above  stated,  we  are  not  prepared  to  decide,  that  the 
judge  of  the  district  court  is  without  authority  to  trans- 
i^it  the  prisoners  to  the  proper  court  in  Virginia  for  trial, 
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«s  might  have  -been  doue  under  the  lavrs  of  the  United 
Stttei,  if  the  Union  hod  not  been  dissolved. — BrightIey*B 
Digest,  p.  90.  At  all  events,  we  feel  entirelj  clear  in  the 
opinion,  that  the  question  #f  the  pritonera*  right  to  a 
discbarge  is  a  matter  now  appertaining  to  the  jurisdiction 
of  the  district  court  of  the  Confederate  States;  and  it 
would  be  improper  for  us,  at  this  time,  to  grant  to  the 
prisoners  any  remedial  process. 
Motion  refused. 


ISEAM  (a  SLAVK)'tf5.  THE  STATE. 

[rXDICTaCKNT  AQAIHST  SLAVS  FOB  HOMICIDB  OF  WHITE  PBESON.] 

1.  Homicide  cf  white  person  hif  slave, — If  a  slave  kills  a  white  person, 
believing  him  at  tho  time  to  be  r.  runaway  negro,  and  being  jii«5ti« 
fied  by  the  attendant  circumstances  in  the  beliefs  the  degree  of  the 
homieide-ifliettaes  murder,  voluntary  maiislaughter, or  involuntary 
maaslanghWr — is  tbe  same  thai  it  would  faav^  been  if  the  pers<»i 
slain  had  been  a  runtway  negro;  but  tho  punishment  of  the 
offenae  ia  that  prescribed  for  such  degree  of  homicide  wheu  perpe- 
trated by  a  slave  on  a  white  person . 

2.  Oomneiionof  lea  offense  than  charged  in  indicitjunt. — Under  an  in- 
diotmant  chargiBg  a  slave  with  the  voluntary  manslaughter  of  a 
white  person,  a  OQQviction  may  be  had  for  involuntary  man- 
slaughter In  the  commissi<^i  of  an  unlawful  act 

FaoM  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

Tfi£  indictment  in  this  oaae  contained  throe  counta; 
the  lir«t  charging  that  the  prisoner,  who  was  a  slave,  tht) 
property  of  Capt  W.  P.  llanby,  "anlawtully,  and  with 
tnalice  aforethought,  killed  George  M.  Hagood,  by  shoot- 
ing him  with  a  gnn;**  the  second,,  that  he  "unlawfully 
and  iutentionally,.br4t  without  malice,  killed  George  M. 
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Hagood,  a  white  pei-soD/'  jcc.^;  and  the  third,  that  he 
'*  unlawfully,  but  without  malice  or  the  intention  to  kill, 
killed  George  M.  Hagood,  a  white  person,"  &c.  The 
circuit  court  sustained  a  demurrer  to  the  third  count,  and 
the  prisoner  pleaded  not  guilty  to  the  other  eonnts. 

"On  the  trial,*'  ^s  the.  bill  of  exceptions  states,  "the 
prosecution  introduced  a  witness,  who  testified,  that,  on 
the  night  the  deceased  (who  was  a  white  man)  was  killed, 
he,  in  company  with  the  deceased  and  two  other  white 
men,  went  by  agreement  to  the  house'  of  the  prisoner's 
master,  (all  the  white  family  being  absent,)  for  the  pur- 
pose of  cat.e])ing'  a  runaway  slave,  who  was  said  to  be 
lurking  about  the  place,  and  of  detecting  the  prisoner  in 
harboring  said  runaway,  if  guilty  of  so  doing;  that  the 
deceased  and  himself  disguised  themselves,  by  blacking 
themselves,  putting  on  old  clothes,  and  haring  a  budget 
tied  up  in  a  handkerchief;  that  thjey  went  near  the  negro 
house,  and  made  a  noise  there,  and  then  went  to  the 
corner  of  the  house,  and  struck  on  it  with  a  stick;  that 
the  dog  barked  fiercely  during  the  time,  and  the  prisoner 
'hissed  on  the  dog;  that  the  prisoner  came  round  the 
house,  and,  as  soon  a?  he  got  in  sight,  asked,  ^  Who  are 
you?'  that  the  deceased  replied,  'A  partner,'  and,  as 
noon  as  the  reply  was  out,  the  prisoner  fired,  and  killed 
the  deceased;  that  he  (witness)  then  said,  'Don't  shoot, 
you  have  killed  Mansfield;'  that  the  prisoner  replied, 
^Lord,  Masaa  George,  why  didn't  you  speak?'  and  that 
the  prisoner  remained  until  morning,  assisting  to  wash 
and  lay  out  the  deceased,  and  was  arrested  in  the  morn- 
ing. There  was  other  testimony,  confirming  said  witness, 
and  showing  that  said  party  went  to  watch  Capt.  Hanby's 
house  in  disguise  by  consent  and  agreement  with  him. 
There  was  testimony  tending  to  show,  also,  that  some 
person  had  been  seen  by  night  about  said  premises,  while 
Capt.  Ilauby  was  absent  in  camp  drilling  his  company; 
that  on  the  night  before  the  killing,  the  prisoner  had 
taken  the  gun,  in  presence  of  his  mistress,  and  ran  out 
some  distance  from  the  house,  and  shot  (as  he  «aid)  at 
some  person.     It  was  in  proof,  al86,'that  the  priaoHer,  oa 
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th«  morntDgl)efor©  the  killing,  asked  his  mistress  for  the 
goD,  to  carry  to  the  Held;  that  fche  feftised,  and  forbade 
hia  having  or  taking  th«  gnn;  and  that  he  took  the  gun 
from  the  hoase,  on  the  night  ot  the  kitlihg,  without  the 
knowledge  or  consent  of  bis  mastct  or  mistress,  and  du- 
ring the  absence  of  the  trhite  fkmily  from  home. 

"The  prisoner  asked  the  court  to  charge  the  jury  as 
follofirs:  *lt  the  jury  believe,  from  the  evidence,  that 
the  deeeased  diegaised  himself,  by  blacking  himself,  and 
the  manner  in  Which  he  teas  cldthed,  for  the  purpose  of 
deceiving  the  prfsoner,  anfd  making  hiin  believe  that  ho 
was  a  fufiaway  slave;  and,  under  aiach  disguise,  went  to 
the  prisoner's  house  oti  his  master's  premises,  at  an  un- 
osnai  hour  of  the  night,  between  midnight  and  day; 
and  there,  by  his  disguised  condition,  and  the  manner  in 
which  he  ftcted,  deceived  the  prisoner;  and  that  the  pris- 
oner, in  truth  and  in  Act,  believed  that  tlie  deceased  was 
a  rnnaway  negro  slave,  and,  under  that  delusion,  shot 
and  killed  the  deceased, — then  he  is  neither  guilty  of 
mnrder,  nor  of  the  voluntary  manslaughter  of  a  white 
person,  nor  of  the  involuntary  manslaughter  of  a  white 
person  in  the  commission  of  an  unlawful  act.'  The  court 
refased  this  charge,  and  the  prisoner  excepted. 

'♦The  court  charged  the  jury,  that  the  counts  in  the 
indictment  included  tTie  charge  of  involuntary  mun- 
slanghter;  to  which  charge,  also,  the  prisoner  excepted." 
•The  verdict  of  the  jury  was,  "Guilty  of  voluntary 
manslaughter,  as  charged  in  the  second  couut  of  the  in- 
dictment.*^ 

B.  W.  Peck,  for  the  prisoner. — By  the  criminal  law,  a 
man  may  safely  act  upon  appearances;  and  if  he  acts  in 
good  faith,  their  falsity  does  not  in  any  manner  increase 
hisgailt  or  criminality. — Meredith  v.  Commonwealth, 
18  B.  Monroe,  49;  Shorter  v.  People,  2  Comstock,  197. 
This  principle  is,  in  substance,  recognized  in  Oliver's 
case,  (17  Ala.  687,)  ^and  ito  CarroH's  cape,  (23  Ala.  28.) 
The  act  iteelf  does  not  make  a  man  guilty:  to  constitute 
a  crinae,  the  act  and  intent  must  both  concur. — Broom'a 
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Legal  Maxims,  211,  212^  221;  7  Term.  Rep.  5U)  Hale's 
P.  C.  509.  "If  a  mau,  iatending  to  kill  a  thief,  or  a 
housebreaker,  in*  bi^  own  house,  happen  by  mistakcf  to 
kill  one  of  his  owa  family,  it  cannot  be  imputed  to  him 
as  a  crime."— 3  Cro.  Rep.  588. 

In  this  caae,  there  waa  no  raajifto  of  the  will— uo  cor- 
rupt intent  oi\  the  part  of  the. prf doner.  In  the  abaeace 
of  his  master  aud  miatire^s,  he  was  left  at  home  the  goar^ 
dian  and  protector  of  their  ho^se  and  property.  Danger 
of  mischief  waa  justly  apprehended,  some  unknown. per- 
son, supposed  td.be  a  riinaway  slave,  hiiviug  been  aeea 
prowling  about  at  nighU  The  deceased  and  his  party  dis- 
guised themaelvesas  runaway  slavei,  aqd,  by  their  qooduct, 
induced  the  priaoner  ta  believe  that  th-ey  were  in  fact 
what  they  assumed  to  be.  Acting  on  this  belief,  the 
prisoner  committed  no  crime  in  attempting  to  protect  bis 
master's  house  and  property.  If  his  act  was  not  strictly 
lawful,  it  was  at  least  excusable.  As  to  the  degree  of 
caution  which  must  be  exercised,  where  a  homicide  is 
committed  under  an  honest  mistake  of  fact,  see  Foster's 
Crown  Cases,  263-65, 

2.  The  affirmative  charge  qf  the  court  is  erroneous. 

M.  A.  Baldwin,  Attorney-Genera),  contra,— 1.  The 
charge  asked  by  thejprisoneri  asserts  three  distinct  propo- 
sitions, each  of  which  is  untenal>le;  nai?iely,  th^t  the 
prisoner,  on  the  facts,  supposed,  would  not  be  guilty  of 
any  one  of  the  three  specified  offenses — murder,  the  vol- 
untary manslaughter  of  a  white  person,  or  the  involua- 
tary  manslaughter  of  a  white  person  in  the  commission 
of  an  unlawful  act.  As  murder,  when  comuvitted  by  a 
slave,  whether  by  killing  a  white  person  or  a  negrOj  is 
precisely  the  same  offense,  and  subject  to  the  same  pun- 
ishment, the  first  proposition  is  manifestly  erroneovts. 
As  the  prisoner  was  guilt^y  of  an  unlawful  act  in  having 
the  gun,  (Code,  §  1012,)  as  well  as  in  shooting  it,  he  WiM 
at  least  guilty  of  the  involuntary  raansUoghter  of  a  white 
person  in  the  commission  of  an  unlawful  aot;  to  consti- 
tute which  offense,  a  knowledge  of  the  status  of  the  per- 


[ 


OF  ALABAMA, 97 

leium  (ik  slave)  t.  The  SUIe. 

0OQ  ftlain  is  not  a  neoessary  ingredient;  oooaeqaently,  the 
last  proposition  Asserted  bj  the  charge  is  aWo  erroneoua. 
Whether  the  prisoner  was  gailt/  of  voluntary  niao- 
slanghter,  ox  the  voluntary  manslaughter  of  a  white 
peisoDy  depended  upon  other  facte  than  these  bypotheti- 
cally  stated  in  the  charge^  and  was  to  be  deterokioed  by 
a  consideration  pf  all  the  facts  in  the  oase*  Although,  to 
constitute  a  crime,  an  evil  act  and  an  evil  intent  must 
both  concur;  yet  a  man  may  intend  to  commit  One  wrong, 
and,  failii]^  in  it,  commit  another;  in  which  case,  the 
wrong  intendel  and.  the.  wrong  done  ooaleece  and  create 
the  crime, — 1  Bishop  on  Criminal  Law,  254;  Wharton, 
S  965.  The  mare  fact  that  the  prisoner  balieved  the  de- 
ceased to  be  a  runaway  slave,  would  afford,  him  no  pro- 
tection, if  he  had  the  means  of  ascertMning  the  true  facts, 
and  did  not  do  so» — 1  Bishop's  Crim.  L.  242;  Wharton, 
§1005;  Barnes  v.  State,  19  Ck>nn.  398;  Commonwealth 
T.  Marsh,  7  MetcaU;  472 ;  United  StaUs  v*  Uddle,  2  Wash. 
C.  C.  205;  Tinted  States  v.  Ortega,  4  Wash.  C.  C.  580; 
United  SUtes  v.  Banners,  1  Baldwin's  0.  C.  240. 

2.  The  affirmative  charge  of  the  court  is  sustained  by 
the  decision  in  Henry's  case,  3S  Ala'.  S89. 

A,  J.  WALKEB,  C*  J.— [Feb,  1, 1862.]— The  charge 
asked  by  the  prisoner,  and  refused  by  the  court,  involves 
the  assertion,  that  the  prisoner  conld  not  be  guilty  oi 
murder,  because  the  hoinicide  was  committed  under  the 
delusion  that  the  deceased  was  a  runaway  slave,  and  that 
delusion  was  justified  by  the.  attendant  circumstances. 
In  so  far  as  the  charge  involves  that  assertion,  it  was  ob- 
vious!^ wrongp  A  homicide,  committed  ]fj  a  slave,  un- 
der such  circumstances  as  would  constitute  murder,  would 
be  the  same  offense,  and  subject  to  the  same  punishment, 
whether  the  deceased  was  a  white  person  or  a  negro ; 
and  it  could  make  no  difference,  in  that  case,  that  the 
prisoner  supposed  the  deceased  to  be  a  slave. — Code, 
§  3312, 

The  charge,  however,  was  designed  to  asaeit,  that  a 
slave,  slaying  a  white  person,  under  the  delusion  and  be- 
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lief,  justified  by  the  drcaiMtances,  that  the  person  killed 
was  a  runaway  n«gfo,  rronld  not  bfe  guilty  of  the  volun- 
tary manalaoghter  ^f  a  white  person,  nor  of  the  involun- 
tary man  slaughter  of  a  white  person  in  the  commission 
i>f  an  utilawfal  act ;  although,  if  the  a^pearanees  had 
t^en  troe,  he' would  hare  been  guilty  of  the  voluntary  or 
involontary  mamrlaughter  of  a  slave.  This  proposition 
fa  important,  because  a  lii^her  grade  of  punishment  is 
prescribed,  where  those  offenses  are  perpetrated  by  a 
stave  npon  a  white  person,  than  is  prescribed  where  they 
are  perpetrated  upon  a  negro.-^Oode,  §§  8818,  8814.  To 
support  the  proposition,  it  is  asserted  as  a  correct  princi- 
ple, that  the  guilt  of  a  party  of  any  particular  offense  is 
to  be  detertnfned  in  the  light  of  the  cireumstan^B  as 
they  appeared  to  kim  ;  and  that,  therefore,  the  prisoner 
cannot  be  guilty  of  the  manslaughter  of  a  white  man, 
because  it  falsely  appeared  to  hira  that  the  object  slain 
was  tiot  a  white  man.  We  do  not  coticede  the  principle  so 
asserted,  in  th^  latitude  in  which  it  is  thus  stated.  It 
stands  opposed  tO  the  doctrine  which  authorizes  a  con- 
viction of  one  oflfense,  wheti  the  accused  committed  it, 
while  designing  a»d  endeavoring  to  perpetrate  another. 
The  true  doctrine,  as  we  conceive,  is,  that  "  where  a 
party,  without  fault  or  carelessness,  is  mis)ec(  concerning 
facts,  and  acts  as  he  would  be  justified  in  doing  if  the 
facts  were  what  be  helices  them  to  be,  he  is  legally,  as 
he  is  morally,  innocent." — 1  Bishop's  Cr.  Law,  §  242. 
The  charge  asked  and  refused  is  at  war  with  this'  princi- 
ple; for  it  assumes  that,  no  matter  what  the  degree  of 
guilt  whrch  would  have  existed  if  the  appearance  that  the 
person  slain  was  a  negro  hUd  been  true,  the  accused  can 
not  be  guilty  of  the  homicide,  in  any  of  its  degrees,  of  a 
■white  person.  The  effect  of  it  is,  that  although  the  ac- 
cused would  have  been  guilty  of  the  murder  or  man- 
alaughter  of  a  negro,  if  the  appearances  had  been  true, 
he  cannot  be  guilty  of  the  murder  or  manslaughter  of  a 
white  man,  the  appearances  being  false.  The  inevitable 
result  of  this  doctrine  would  be,  that  the  accused,  al- 
though guilty  of  murder  or  manslaughter,  could  not  be 
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convicted  of  any  oflten«e.  H.e  conid  Tiot  bo  convicted  of 
killing  a  negro,  because  in  fact  he  killed  a  Tvhite  man  ; 
tnd  he  conld  not  be  convicted  of  killing  U  white  person, 
because  the  appearances  superindaced  and  juitiiied  the 
belief  that  be  was  killing  a  negro. 

It  is  not  indispensable  to  the  constitution  of  a  crime,  that 
the  prisoner  should  commit  the  very  act  intended.  Cer- 
taiuly,  there  must  concur  a  wrongful  intent,  and  a  wrong- 
ful act.  Bat  he  who,  aiming  to  accomplish  one  wrongful 
act,  fails  in  that,  but  perpetrates  another,  is  not  excused. 
The  wrongful  intent,  and  the  wrongful  act,  are  said  to 
coalesce  and  make  the  crime. — Bishop  on  Cr.  Law,  §  254. 
Komerous  illustrations  of  this  doctrine  are  to  be  found 
in  the  books.  Where  there  is  a  design  to  commit  a  fel- 
ony, and  a  homicide  ensues,  against  or  beyond  the  intent 
of  the  party,  he  is  gnilty  of  murder*;  but,  if  the  intent 
t^'ent  no  further  than  to  commit  a  bare  trespass,  it  will 
be  manslaughter. — 1  East's  Cr.  Law,  255.  If  A  gives  a 
poisoned  apple  to  B,  intending  to  poison  B ;  and  B,  igno- 
Tant  of  it,  gives  it  to  a  child,  who  takes  it  and  dies,  A  is 
guilty  of  the  murder  of  the  child,  but  B  is  guiltless. 
And  so,  if  one,  out  of  malice  at*  A,  shoots  at  him,  but  misses 
liiiQ,  and  kills  B,  it  is  no  less  murder  than  if  he  had 
Irilled  the  person  intended. —  Wharton's  Cr.  Law,  §  965. 
These  illustrations  will  suffice  to  show,  that  to  the  con- 
viction of  a  slave  for  the  homicide  of  a  white  man,  it  is 
^  "not  indispensable  that  there  should  exist  an  intent  to  kill 
a  tvhite  person,  or  even  a  knowledge  that  the  deceased 
was  a  white  man.  Indeed,  one  may  be  guilty  of  invol- 
ntitary  manslaughter,  where  there  was  no  iijttnt  to  kill. 
A  homicide,  resulting  from  an  attempt  to  commit  any 
tinlawful  act,  would  be  manslaughter;  and  therefore,  if 
a  slave  should  shoot  unlawfully  at  a  beast,  and  by  chance 
kill  a  whito  person,  he  would  be  guilty  of  the  involun- 
tary raanslaughtcr  of  a  white  person  In  the  commission 
rfan  unlawfhl  act,  although  he  might  be  ignorant  of  the 
t>roidmity  of  the  person  riain.  Surely,  the  crime  could 
not  be  less,  if  the  purpose  Was  to  kill  a  negro  instead  of 
'<^  beast ;  and  yet  auch  is  the  conclusion  to  which  the  ar- 
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gument  for  the  pritqaer  wosld  lead*  Tbe  etatuto  does 
not  make  a  knowledge  that  tha  deceased  was  a  white 
person  au  tngredieDt  of  tbe  offence,  and  we  cannot  decide 
that  it  is.  There  being  a  criminal  intent,  the  defendant 
is  guilty.,  notwithstanding  he  was  tnistaken  afi  to»  the 
person  upon  whom  his  unlawful  purpose  fell. — See  the 
authorities  collected  in  I  Bishop  on  Cr.  Law,  §  247,  and 
on  the  attorney-general's  brief. 

The  15th  of  Lord  Bacon's  maxims  is  as  follows:  ^^Jn 
criminalibuSj  sufficU  generalia  malUia  iiiieniioniSf  cum  faeio 
parts  gradua.". — 3  Bacon's  Works,  238;  Broom's  Legal 
Maxims^  288.  In  reference  to  this  maxim,  the  learned 
author  says:  "All  crimes  hfye  their  conception  in  a  cor- 
rupt intent,  and  have  their  consummation  and  issuing  iu 
some  particular  (act ;  which,  though  it  be  not  the  fact,  at 
which  the  intention  of  the  malefi^ctor  leveled,  yet  the 
law  giveth  him  no  advantage  of  that  error,  if  another 
particular  ensuaof  as  high  a  nature."  We  do*  not  find 
this  maxim  sq  recognized  by  sul;>3equent  writers  on  the 
criminal  law,  and  by  those  adjudging  criminal  causes,  as 
to  induce  us  without  hesitation  to  adopt  it  as  a, correct 
exposition.  The  es^planation  of  the  maocim  would  seeca 
to  imply,  that,  to  coustitote  the  crime,  it  is  only  neces- 
sary that  the  act  should  be  of  as  high  a  nature  as  the 
intent;  and  not  to  imply  a  denial  thi^t  the  crime  might 
take  its  cpmplexion  from  an  act  of  criminality  higher  | 
than  the  intent.  If.thi^  b©  the  construction,  it  would 
not  aid  the  accused.  If  the  maxim  import  that  there 
must  be  a  perfect  correspondence  between  tbe  intent  and 
the  act,  it  can  not  be  harmonized  with  principles  too  well 
established  to  be  controverted*  A  homicide,  not  intended, 
but  committed,  in  the  perpetration  of  burglary  orarsoa, 
would  be  m.urder,  notwithstanding  the  ofienses  intended 
are  not,  in  our  law,  ot  as  high  a  grade,  or  sulyect  to  ae 
severe  penalties,  as  m^rder«  We  shall  not  engage  in  any 
speculation  as  to  the  true  import  and  operation,  or  the 
authority,  of  the  maxim,  .but  shall  content  ourselvea  with 
announcing  the  conclusion,  that  we  can  not  be  led  by  it  to 
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oppose  the  propOBUion  wbick  we  now  proceed  to  state, 

A  stave,  wboT'Idtle  a  white  man,  ifit«nding  to  kill  a 
negro,  ia  ^ilty  of  ti  <erimttiffl  hotillcide  in  the  dt^gree  in 
irlri«h  be  would  hava'been  gnilty  if  the  person  slain  had 
beenanegro}  and  be  is  Qubject  to  the  punishment  pre- 
wrtbedfbr  the  eommiseion  of  the  offense  upon  a  white 
person.  The  maxim,  in  its  literal  translAlfon,  only  re- 
quires, that  the  act  should  be  of  equaf  grade  with  the 
intent;  not  that  the  dtitiie  punishment  should  be  inci<lenrt 
te  tho  thing  done  as  to  the  thing  intended.  Grime?  may 
be  of  the  same  degree,  and  yet  subjected  by  law,  founded 
in  public  policy,  to  different  punishments.  The  nian- 
danghter  of  a  white  man  bjr  a  slave,  and  the  manslaughter 
of  a  negro  by  a  slare,  belong  to  the  same  degree  of  homi- 
cide, and  yet  are  subjected  to  variant  punishments.  So, 
also,  manslanghter  cpmmitted  with  a  bowie-knife,  and 
manslaughter  committed  with  a  different  weapon;  arc 
offenses  of  the  same  degree,  and  yet  there  is  a  distinction 
made  in  the  punishments  prescribed,  ^dmerous  other 
illustrations  might  be  drawn  from  our  criminal  law.  In 
all  those  cases,  as  in  this,  the  difference  is  not  in  tlie  de- 
9%e,  but  in  the  punishment;  and  the  difierence  in  the 
punishment  is  the  result  of  some  incident  to  the  crime, 
which  from  public  policy  the  law  makes  an  aggravation. 
If,  therefore,  we  take  the  maxim  in  its  literal  import,  we 
find  nothing  inoousistent  with  our  position.- 

In  the  case  of  Bob  v.  The  State,  (29  Ala.  20,)  it  was 
argued,,  that  the  prisoner,  a  slave,  when  committing  an 
assault  and  battery  upon  another  slave,  by  accident  struck 
aad  killed  the  deceased,  who  was  a  white  person.  In 
reference  ta  that  aspect  of  the  case,  this  court  said :  ^^  We 
hold,  that  if  a  slave,  in  the  attempt  unjustifiably  to  com- 
niit  an  assault,  or  assault  and  battery,  on  another  slave, 
kills  white  person  by  misadventure,  he  is  guilty  of  in- 
veluntary  manslaughter^  under  section  SS12  of  the  Code." 
This  is  an  express  adjudication  of  the  point  made  in  this 
case,  that  a  slave  can  not  be  guilty  of  the  manslaughter 
of  a^hite  person,  when  the  intent  was  aimed  at  a  negro. 
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If  one  inteo^ding  to  beat  »  i^tsgro,  $lid  uniDttntiooally 
killing  a  white  person,  is  guilty  of  the  homicide  of  a  white 
peraou ;  a/orHori,  U  i^  e^SkTe  tbOi  guilty,  when,  iDteBdiog 
to  kill  fi  negro,  be  by  mistal(e  killa  a.wbit^  persoii. 

[2.]  We  are  cont^iit.to  abide  by  the  decisioo  in  Heivi^'a 
case^  88  Ala.  8^9,  Upoo  the  pripciple  of  tbat  4f  otsion^ 
the  accased  might  )ia  opovioted  of  the  iovolontary  man^ 
slaughter  of  a  whita  p^rsoa,  uodar  a  QOunt  for  the  toIud* 
tary  manislaugbter  of  a  white  persoa.  There  waSi  thare* 
fore,  no  error  in  the  ^harj^  given  by  the  eoort. 

The  judigment  of  the  court  below  U  affirmad^  an4  ita 
sentence  must  be  ejieoated,  as  therein  ordered. 


.    THE  STATE  vs.  LEE  &  NORTON- 

[aPPMCATION  to   C0UMlS8tO5BR8'    COCRT    rOR  CORRECTION  OF  TAX  ASaCSS- 

XSNT.] 

1.  Tax  on  auction  «a2«|.— The  tax  ioiposed  by  law  en  the  grosa 
amount  of  auQtion  sales,  (Code,  {  391,  subd.  17,)  is  to  be  «3sesaBd 
against  and  paid  by  the  anctioneeri  and  not  by  the  owner  of  tlte 
property  sold. 

Appeal  from  th^  Circuit  Codrt  of  Montgomery. 
Tried  before  the  Hoi*.  Nat.  Cook. 

THK.appelleee  ia  tbia  case,  who  were  lioeaaed  auetioa* 
eers  in  the  city  aad  oounty  of  Moatgomery^  a{>plied  to 
the  commisaioaers'  court  of  said  couaty^  at  ite  ApKl 
term,  1861,  fbr  aa  ameodment  and  eorreetion  of  the 
taxes  assessed  against  them  for  the  tax  year  ending  oa 
the  1st  Mareb>  1860 ;  alle^ng  in  their  patitif  n^  that,  da- 
ring said  tax  year,  they  bad  sold  at  auction  in.  said  city 
real  estate  belonging  to  divers  persona,  the  proceeds  of 
which  sales  amounted  in  the  aggregate  to  ^3,742.50, 
and  that  the  oounty  asseasor  had  assessed  agaiqsi  them  a 
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tax  of  on#  per  cent»  on  the  gross  amosot  of*  said  sales ) 
whieh  tax,  as  thej  insisted,  ongbC  to  bare  been  assessed 
Bgaiost  the  several  owikeffs  of  said  vecd  estate,  who  were 
shown  to  be  resident  eiticons  oi  said  coonty.  Tite  ooos* 
mi^oDers'  coart  held  the  assessmeot  oomol,and  refused 
to  make  the  proposed  ameodmsnt;  and  the  appellees 
then  removed  the  prooeedings,  by  certiorari^  into  the  oir« 
CQit  coarL  The  oirettit- coart  ovemiled  a  demurrer  to 
the  petition,  reversed  the  judgment  of  the  oommiasion*' 
ere'  court,  and  ordered  the  assessment  to  be  amended  ae 
laksd  by  the  petitioners.  Exceptions  were  reserved  on 
the  part  of  the  State  to  these  several  rniings  of  the  cir« 
csit  court,  and  they  are  here  assigned  as  error. 

M.  A.  BALD\yi5,  Attorney^Gmeral,  for  the  State. 
John  A.  Elmors,  e^nir^. 

STONE,  J.— [Feb.  20, 186?.>-Seotion  891  of  the  Code 
declares,  that  ^  Taxes  are  to  be  aseessed  by  the  assessor 
in  each  county,  on  and  from  the  following  snbjects,  and 
at  the  following  rates:*'  .  *  ♦  ♦  *  Subd. 
"17.  On  the  gross  amount  of  all  auotion  sales  raade-in 
or  during  the  tax  year  preceding  the  assessment,  except 
cargo  sales  of  foreign  imports,  those  made  by  executors, 
administrators  and  guardians,  as  such,  by  order  of  court, 
or  under  legal  process,  and  under  any  deed,  will  or  mort- 
gage; on  every  hundred  dollars,  and  at  that  rate,  one 
dollar/' 

The  present  record  raises  the  question,,  whether  this 
tax  of  one  per  cent.  Is  to  be  paid  by  the  auctioneer,  or  by 
the  owner  of  the  property  sold.  We  hold  that  the  auc- 
tioneer is  the  party  who  must  pay  this  tax,  for  the  fol- 
lowing reasons :  Section  a92  of  the  Code  declares,  that 
^^  AH  persons  engaged  in  any  business  or  pursuit,  the  re- 
ceipts, sales,  Qommtssions  of  wiiich,  or  capital  employed, 
are  sabject  to  assessment  under  the  preceding  section, 
must  keep  correct  accounts  of  the  same  for  the  tax  year 
preceding  such  assessments,  and  exhibit  the  results  of  the 
same  to  the  tax  collector,  verified  by  oath."     We  sup- 
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pose  this  is  ft  Verbal  inaeeuracj,  and  that  the  meaning  is, 
that  it  shall  be  exhibited  to  the  tax  a^sesBor.  Thus  con- 
•toracd,  it  wovld  «eeni  1x>  contemplate  thftt  the  sobjects  of 
taxation  dboald  be  rendered  in  by  the  auctioneer.  It  is 
difficult  to  conceive  why  taxables  should  be  rendered  in 
by  one  person,  and  the  aesessmentd  made  against  another. 
But  sectiott  410,  aubdiviaion  8,  is  still  more  es:pIioit.  It 
declares,  that*asfleaements  are  to  be  made  ^'on  all  sales 
and  purchases  suliject  to  taxation,  to  the  person  making 
the  same  or  hie  a^en^t,  in  the  county  in  which  sUeh  sales 
or  purchases  are  made>"  In  a^ldition  to  these  plain  in- 
dications in  the  statutes,  we  can  well  conceive  of  a  legis- 
lative policy  which,  would  select  a  resident  auctioneer, 
rather  than  a  possibly  non-resident  proprietor,  from  whom 
to  collect  the  assessments  on  auction  saleau  ^bis  policy, 
wo  think,  was  carried  into  the  iegislation. 

The  judgment  of  the  circuit  court  is  reversed;  and 
this  court,  prooeeding  to  rentier  such  judgment  as  the 
Qiffeuit  court  should  have  rendered,  doth  hereby  order 
and  adjudge,  that  the  petition  of  the  appellees,  Messrs. 
Lee  &  Norten,  be  dismissed,  at  their  coets,  in  the  circuit 
court  and  in  this  court. 


KINNEY  vs.  THE  STATE.. 

[indictment  for  disturbance  of  religious  worship.] 

1.  What  constifHtes  qffhise, — To  coustitute  an  interruption  or  disturb- 
ance of   "an  sssembkige  of  people  met  for  religious  worship/^ 
(Code,  3  8257.)  it  in  not  necessary  that  ths  Interruption'  or  disturb^ 
\  ance  should  be  madjB  during  the  progress  of  tiie  religious  servioes; 

I  if  made  after  the  conclusion  of  the  services  and  the  dismissal  of 

I  the  congregation,  but  while  a  portion  of  the  people  still  remain  in 

[  the  house,  and  before  a  reasonable  time  has  elapsed  for  their  dis- 

I  persion,  the  offense  is  complete. 


f 
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Fkou  the  CireoH  Court  of  WiMton. 
Tmd  before  i^^  Hon.  Wm.  &  Mudd. 

Tab  indictment  in  this  case  charged,  thattho  priaoner 
"willfully  interrupted  or  disturbed  an  a^emblage  of  peo- 
ple met  for  religious  worship,  bj  noise,  profane  discourse, 
or  rude  or  indecent  behavior,  at  or  near  the  place  of  wor- 
ship." **0n  the  trial,"  as  the  bill  of  exceptions  states, 
"the  prosecution  adduced  testimony  tending  to  show  that, 
within  twelve  months  before  the  finding  o(  the  indict- 
.ment,  and  in  said  county  of  ^Vinston,  the  defendant  will- 
fall}^  interrupted  and  disturbed  an  assemblage  of  people 
met  for  religious  worship,  by  using  profane  language, 
cursing  and  swearing,  and  by  loud  noise  and  rude  beha- 
vior, at  or  near  the  place  cif  worship.  The  defendant 
proved,  that,  at  the  time  of  said  interruption  and  dis* 
turbance  as  aforesaid,  the  religious  services  had  been  con- 
cluded, the  preacher  had  dismissed  the  congregation,  and 
the  people  were  about  to  disperse,  a  small  portion  of 
Ihom  having  gone  into  the  yard,  while  the  remainder 
were  still  in  the  house  where  the  religious  services  were 
held.  On  this  evidence,  the  defendant  asked  the  court 
to  instruct  the  jury,  that,  if  they  believed  the  evidencei 
they  roust  find  the  defendant  not  guilty ;  which  charge 
the  court  refused  to  give,  and  the  defendant  excepted  to 
its  refusal." 

E.  W.  PARERa,  for  the  prisoner., 

M.  A.  Baldwin,  Attorney-General,  contra. 

IL  W.  WALKER,  J-— [Jan.  14,  1862.]— Section  8257 
of  the  Code  euacta,  that  *^  any  person,  who  willfully  in- 
terrupts or  <listur)>s  any  aasemblage  of  people  met  for  re- 
ligious worship,  by  noise,  profane  discourse;  rude  or  irwle-  • 
cent  behavior,  or  by  any  other  act  at  or  near  the  place  of 
worship,  must,  on  conviction,  be  fined  not  less  than  twenty 
or  more  than  two  hundred  dollars,  and  may  be  impris^ 
oned  not  more  than  six  montbt/' 

In  TeQDesaee,  the  statute  on  this  sabject  provided,  that 
'^  if  any  person  shall  interrupt  a  congregation  assembled 
8 
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for  the  purpose  of  worshipping  the  Deity,  sach  person 
shall  be  dealt  with  as  a  rioter  at  commoii  law."  On  the 
trial  of  an  indictment  founded  on  the  act  just  cited,  it 
was  proved  that,  after  the  services  were  over,  and  the 
congregation  had  been  dismissed,  and  begun  to  leave, 
some  heiug  still  in  the  church,  some  in  the  churchyard, 
and  'Others  left  for  home,  the  defendant,  with  others,  ox- 
cited  and  disturbed  the  congregation,  by  cursing,  swear- 
•ing,  fighting,  &c.,  there^^then  being  present  a  good  many 
ladies  and  gentlemen.  Upon  these  facts,  the  defendants 
asked  the  court  to  charge,that  if  the  worship  had.closed,  * 
and  the  congregation  had  been  dismissed,  and  had  begun 
in  disperse,  part  baving  left  the  ground  at  the  time  the 
disturbance  occurred,  then  defendants  could  not  be  con- 
victed. This  the  court  refused,  but  charged  the  jury, 
that  if  the  worship  had  ceased,  aniJ  the  congregation  had 
been  dismissed,  then,  unless  a  reasonable  time  had  elapsed 
for  the  dispersion  of  the  congregation  after  such  dismis- 
sion, the  defendants  would  be  guilty,  if  they  did  actscal- . 
<3ulated  to  disturb  those  on  the  ground.  On  appeal  to  the 
supreme  court,  it  was  decided,  that  there  was  no  error  in 
the  rulings  of  the  circuit  judge  ;  the  court  holdings  that  . 
the  act  not  only  protects  from  disturbance  a  congrega- 
tion while  actually  engaged  in  worship,  but  extends  its 
protection  also  to  all  congregations  which  had  assembled 
for  the  purpose  of  worshipping ;  and  that  this  protection 
continues,  from  the  time  the  congregation  so  assembles, 
^until  it  disperses  and  ceases  to  be  a  congregation. — Wil- 
liams v.  State,  3  Sneed,  813 

This  decision,  wKich  we  readily  adopt  as  a  correct  con- 
struction of  our  own  statute,  is  preciiely  in  point  in  the 
present  case,  and  shows  that  the  court  did  not  err  in  re- 
fusing the  eharge  asked  by  the  defendant. 

The  language  of  the  Virginia  act  on  the  same  subject 
is:  "If  any  person  shall,  on  purpose,  maliciously, pr con- 
temptuously, disquiet,  or  disturb  any  congregation  assem- 
bled in  dny  church,  meeting-honae,  or  other  place  of  reli- 
gious worship,''  &c.  And  it  has  been  held  in  that  State, 
that  the  statute  is  applicable,  not  only  to  disturbances  made 
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JrMIe  the  religioas  eerrioes  are  progressing,  bat  also  to 
ntorbances  made  while  the  congregation  is  assembled 
for  worship,  though  it  be  at  night,  on  a  Methodist  cainp- 
groand,  after  the  services  are  over  for  the  day,  and  the 
worsbippera  are  retired  to  rest.— Commonwealth  v.  Jones, 
3  Gratt.  624. 
Judgment  affirmed. 
Stonk,  J.,  not  sitting. 


'CHEEK  vs.  THE  STATE. 

.      [l»lCTME]tT  AGAIMST  OWKER  FOR  NEGUOINT  TKEATMEKT  OF  8LATE8.] 

i 

t         1.  Joinder  of  offenses  in  iwlidmenf  .^^ An  indictment,  which  charges 
I  that  the  prisoner,  being  the  owner  of  certain  Hlaves,   **  did  fail  to 

I  proTide  them  with  a  sufficiency  of  healthy  food  or  necessary  cloth- 

ing, or  to  provide  for  them  properly  in  sickness  or  old  age/'  (Code, 
U  3297-98,)  is  not  ol^ectionahle  for  duplicity,  although  a  conviction 
might  be  had  on  proof  of  negligent  treatment  in  any  one  of  the 
specified  particulars ;  nor  does  the  joinder  of  the  names  of  several 
slaves,  in  the  same  count,  render  it  obnoxious  to  that  objeclionf 
although  a  oonviotion  might  be  had  on  proof  of  the  negligent  treat- 
iDent  of  any  one  of  them. 
1  Iktcriptionqf  slates  in  indidmenL—ln  such  an  indictment,  slaves 
whose  names  are  to  the  grand  jurors  unknown,  may  be  thus  de- 
scribed, if  by  the  use  of  due  diligence  their  names  cannot  be  as- 
certaiued;  but,  if  it  is  showQ  on  the  trial  that,  at  the  time  the 
indictment  was  found,  their  names  were  in  fact  known,  or  could 
bare  been  ascertained  by  due  diligence,  the  defendant  will  be  en- 
titled to  an  acquittal  as  to  them ;  yet  proof  bf  the  single  fact  that 
their  names  were  known  at  the  time  of  the  trial,  without  more, 
would  not  entitle  him  to  an  acquittal. 
3.  Election  by  pro*ecv(ion.^Under  such  an  indictment,  charging  tlie 
negligent  treatment  of  several  slaves,  if  it  should  appear  on  the 
»  trial  that  the  offenses  as  to  the  several  slaves  were  distinct,  it  would 

be  the  duty  of  the  oourt  to  compel  an  election  by  the  prosecution  ; 
yet,  if  all  the  slaves  are  on  the  same  plantation,  and  the  defend- 
ant's conduct  towards  all  of  them  in  the  aggregate  is  relied  on  for 
•  a  oonviction,  there  is  no  ground  for  such  compulsory  election. 
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4.  Opinion  of  wilntsi  cls  exy^rt.-^Ji  person  who  has  served  in  the  ca^ 
pacity  of  an  oyers«er  on  plantaUons  for  aixteen  months,  ia  compe- 
tent to  give  his  opinion,  as  an  expertj  in  reference  to  the  amount  of 
food  which  is  sufficient  for  a  plantation  slave. 

5.  Relevancy  of  evidence^  a.«  showing  quantity  of  meat  furnished  to  tfefend' 
anVs slaves. — The  indiotment  having  been  found  in  May,  1860.  and 
the  prosecutipn  having  proved  that,  in  the  year  1869,  aJl  th«  meat 
on  the  defendant's  plantation  was  consumed  ¥y  midsummer,  and 
that  meat  was  afterwards  supplied  to  the  plantation  from  his  reei- 

-dence, — it  is  competent  for  the  defendant  to  prove  that, in  Decem- 
ber, 1858,  (outside  of  the  time  covered  by  the  indictment^)  a  speci- 
fied number  of  ho^^s  were  killed  on   the  plantation,  the  mt*at  of 
.   which  was  kept  there  for  the  use  of  the  slaves. 

From  the  Circuit  Court  of  Lowndes. 
Trie^  before  the  Hou.  John  K.  Henry. 

The  indictment  in  this  case  was  found  at  the  May  term, 
1860,  and  contained  but  a  single  count,  which  was  us  fol- 
lows: "The  grand  juro|3  of  said  county  charge,  that,  be- 
fore the  finding  of  this  indictment,  Randall  Check  was 
tbo  master,  or  person  standing  iu  that  relation  to  en  tain 
slaves,  to- wit,  Bob,  Anderson,  and  Moee,  and  divers  others 
whose  names  arc  to  the  grand  jurors  aforesaid  unknown, 
and,  as  such,  did  fail  to  provide  them  with  a  suffi.ji-ncy 
of  healthy  food  or  necessary  clothing,  or  to  provid'*  for 
them  properly  in  sickness  or.  old  age."  The  defcilant 
demurred  to  the  indictment,  but  the  causes  of  demurrer 
assigned  are  not  stated  in  the  record.  The  court  over- 
ruled the  demurrer,  and  he  then  plej.ded  not  guilty. 

On  the  trial,  as  appears  Irom  the  bill  of  exceptions,  the 
State  introduced  one  Snelgrove  as  a  witness,  who  wa^  the 
overseer  on  the  defendant's  plantation  in  Lowndes  county, 
from  February,  until  October,  1859,  and  who  testified, 
that  among  the  slaves  on  said  plantation  was  one  named 
Mose,  another  named  Anderson,  and  two  named  Bob, — 
one  being  called  "Old  Bob,"  and  the  other  "Short  Bob." 
"The  State  then  proved,  by  said  witness,  the  amx>unt  of 
food  which  was  furnished  to  said  Mose  during  the  period 
of  twelve  months  before  the  indictment  was  found,  for 
the  purpose  of  showing  that  he  was  not. sufficiently  fed; 
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aad  the  proof,  as  to  Mose,  tended  to  show  this  fact.    The 
State  then  proposed  to  make  the  same  proof  as  to  An- 
!        derson  and  the  two  Dobs;  to  which  the  defendant  ob- 
jected, on  the  ground  that  the  State  had  elected  to  pro- 
•    cecd  for  the  offense  of  not  sofflciently  feeding  the  slave 
Mose,  and  because  the  two  Bobs  were  not  sufficiently  de- 
scribed in  the  indictment;  which  objections  the  court 
overruled,  and  admitted  the  evidence,  and  the  defendant 
excepted."    The    conrt    also  allowed   the   prosecution, 
I        against  the  defendant's  objection,  to  make  the  same  proof 
I        in  reference  to  the  other  slaves  on  the  defendant's  said 
'        plantation,  not  named  in  the  indictment;  and  the  de- 
fendant reserved  an  exception  to  the  admission  of  this* 
evidence. 
i  The  only  evidence  adduced  by  the  prosecution,  in  ref- 

I       erence  to  the  manner  in  which  the  slaves  were  fed,  was 
I        the  testimony  of  said  Snelgrove,  who  stated  that,  "while 
he  was  overseer  on  said  plantation,  said  slaves  were  each 
•      Allowed,  by  the  direction   of  the  defendant,    only  one 
I       quarter  of  a  pound  of  bacon  per  day,  and  no  other  meat, 
tnd  were  not  allowed  any  bacon  at  all  on  Sunday;  that 
they  were  also  allowed  as  much  corn  meal  as  tlicy  wanted, 
.  and,  daring  the  summer,  a  very  few  vegetables  and  roast- 
iDg-ears,  and  about  A  pint  of  butter-milk  per  day,  and 
sometimes  a  little  butter."     It  was  also  shown  that  said 
Snelgrove,  in  addition  to  the  time  he  was  in  the  defend- 
ant's employment,  had  only  served  as  an  overseer  about 
eight  months  during  the  year  1858.     The  court  allowed 
hina  to  testify,  against  the  defendant's  objection,  "that 
one  and  a  half  pounds  of  bacon  per  week  was  not,  in  his 
epiuion,  sufficient  for  each  of  said  slaves,  with  the  other 
food  furnished  to  them  as  above  stated ;*and  that  less 
I       tban  three  potinds,  or  three  and  a  half,  per  week,  w;is  not 
asufiScient  quantity  of  bacon  for  a  plantation  slave;"  and 
to  the  admission  of  this  evidence  the  defendant  also  re- 
served an  exception.     Snelgrove  having  testified,  on  the 
part  of  the  State,  *'that  all  the  meat  on  the  defendant'er 
plantation  was  consumed  by  midsummer,  1859,  and  that 
meat  was  afterwards  carried  there  from  the  defendant-s 
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house,"  the  defendant  otfered  to  prove  that,  "in  Decem- 
ber, 1858,  he  had  thirty-three  hogs  killed  on  enid  planta- 
tion, for  the  use  of  the  plantation,  and  that  the  meat  (the 
quantity  of  which  was  shown)  was  kept  on  the  place/* 
The  court  rejected  this  evidence,  and  the  defendant  ex* 
ceptod.  After  the  evidence  was  closed,  the  defendant 
again  asked  the  court  to  compel  the  State  to  elect  for 
which  one  of  the  slaves  named  in  the  indictment  it  would 
proceed,  and  reserved  an  exception  to  the  refusal  of  the 
court  to  compel  such  election. 

Baine  &  NeSmith,  for  the  defendant. 

Al.  A.  Baldwin,  Attorney-General,  conira. 

A.  J.  WALKER,  C.  J.— [Jan,  21,  1862.}— The  statute 
under  which  the  indictment  was  framed,  is  as  follows: 
"Any  roaster,  or  other  person  standing  towards  the  slave 
in  that  relation,  who  inflicts,  or  allows  another  to  inflict 
on  him,  any  cruel  punishment,  or  fails  to  provide  him 
with  a  sufficiency  of  healthy  food  or  necessary  clothing, 
or  to  provide  for  him  properly  in  sickness  gr  old  age,  or 
treats  him  in  any  other  way  with  inhumanity,  on  convic- 
tion thereof,  must  be  fined  not  less  than  twenty-five,  op 
more  than  one  thousand  dollars."  .  Four  of  the  penal 
omissions  mentioned  in  this  statute  are  charged  in  one 
count.     The  allegations  of  those  omissions  are  joined 
conjunctively;  for  to  say  of  one,  that  he  failed  to  do  . 
either  of  two  or  more  things,  implies  a  failure  in  all. 
Therefore,  the  statute  which  authorizes  the  charging,  in 
the  alternative^  of  offenses  of  the' same  character  and  sub- 
ject to  the  same  punishment,  has  no  influence  upon  the 
proprrety  of  the  joinder  in  this  case.— Code,  §  3506, 
But,  without  the  aid  of  any  statute,  charges  of  the  dif- 
ferent penal  acts  and  failures  mentioned  in  the  section 
above  copied  may  be  joined  in  a  single  count.    They  are 
described  in  the  same  clause,  and  subjected  to  the  same 
punishment.    The  statute,  in  stating  several  acts  of  kin- 
dred criminality,  in  the  disjunctive,  and  prescribing  a 
punishment  for  the  commission  of  one  or  the  other  of 
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tbem,  is  understood  to  condemn  one  offense,  and  to  spe- 
cify different  modes  of  committing  it.  It  has,  therefore, 
been  decided,  thai  the  joinder  of  the  charge  of  the 
respective  acts  in  the  same  connt  is  rather  a  charge  of 
the  same  offense  in  the  various  modes  of  its  commission, 
oriu  the  different  grades  of  it,  and  that,  therefore,  the 
coant  is  not  obnoxious  to  the  objection  of  duplicity.  The 
accoeed  may  be  convicted  of  either  of  the  specified  modes 
of  offense^-^Stevens  v.  Commonwealth,  6  Metcalf,  241 ; 
Murphy  v.  State,  6  Ala.  84G ;  1  Bishop  on  Cr.  Law,  535; 
Mooney  v.  State,  8  Ala.  828;  Ben  v.  State,  22  Ala.  9; 
Ward  V.  State,  i6. 16 ;  Swallow  v.  State,  ib.  20 ;  State  v. 
Slocnm,  8  Blackford,  815;  Begina  v.  Bowen,  1  Car.  & 
Kir.  601;  Iowa  v.  Abrahams,  6  Iowa,  (Clark,)  117;. Long 
V,  State,  12  Georgia,  298 ;  State  v.  Meyer,  1  Spears,  805. 
The  indictment  charges  the  commission  of  the  offense 
in  reference  to  three  slaves  designated  by  name,  and 
divers  otherli  to  the  grand  jurors  unknown.  The  perpe- 
tration of  the  different  species  of  ofiense  specified  in 
section  &2d7,  upon  any  one  slave,  is  indictable.  That  is 
made  clear,  alike  by  the  language  of  that  section,  and  of 
the  next  following  section,  which  declares,  that  it  shall 
**be  sufiScient  to  charge  that  the  defendant  did  inflict  on 
a  slave  any  cruel  punishment,  or  that  he  failed  to  provide 
hm  with  a  sufficiency  of  healthy  food,"  &c.  That  two  • 
or  more  distinct  offenses  can  not  be  joined  in  the  same 
count,  is  a  general  rule  of  the  law  ;  but  there  are  excep- 
tions to  it.  One  of  these  exceptions  is,  that  the  different 
offenses  which  are  the  result  of  the  same  act,  and  are 
parts  of  the  same  transaction,  may  be  joined  in  the  same 
count.— I  Archbold's  Cr.  PI.  95-96.  Practical  illustra- 
tions of  this  exceptiou  are  found  in  indictments  for  bur- 
glary and  larceny  after  entering  the  bouse.-  Barbour's 
Or.  Law,  81«;  Arch.  Cr.  L.  96.  Then,  whether  or  not 
the  indictment  in  this  case  is  obnoxious  to  the  objection 
of  duplicity,  depends  upon  the  question,  whether  the 
offenses  as  to  the  different  staves  were  parts  of  the  same 
transaction,  or  the  result  of  the  same  conduct  on  the 
part  of  the  defendant.    Duplicity  is  an  objection  which 
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mast  ailirniativelj  appear  from  the  indictment.'  It  is  not 
an  objection  to  an  indictment,  that  the  offenees  it  charges 
may  belong  to  distinct  transactions.  Does  it,  then, 
affirmatively  appear  in  this  case,  that  the  distinct  apeoifi- 
cations  of  ofiense  as  to  the  diiiereut  elaves  were  the 
result  of  distinct  acts  on  the  part  of  the  accnsed  ?  We 
think  it  does  not.  It  is  conceded,  that  the  distiuctnei^a 
.  of  the  canses  of  ofienses  might  appear  from  the  nature 
of  them.  There  are  ofienses  which  are  incapable  of  a 
common  origin.  Sach  is  not  the  character  of  the  oftenses 
alleged  in  this  case.  A  planter  may,  by  an  order,  or  act, 
or  omission,  common  in  its  effects,  withhold  from  all  hie 
slaves  a  sufficiency  of  healthy  food  and  necessary  clothing, 
and  from  his  sick  and  aged  slaves  li  provision  suitable 
to  their  respective  conditions*  Where  this  is  the  ease,  a 
joinder  of  the  ofienses,  in  reference  to  all  the  slaves 
coming  within  the  operation  of  the  common  cause,  is 
permissible.  No  hardship  from  such  a  joinder  results  to 
the  accused;  for  his  defense,  like  the  charge,  centres  in 
a  common  point.  Indeed,  he  derives  an  obvioas  advan- 
tage fmm  the  joinder,  in  meeting  in  a  single  count  the 
accumulated  charge  of  miscondact  in  reference  to  all  the 
slavcij  affected,  rather  Ihan  incurring  the  vexation  and 
peril  of  numerous  separate  prosecutions. — State  v.  John- 
son, 3  Hill's  Law  (S.  C.)  R.  1.  If  it  should  be  disoloaed 
in  the  progress  of  the  trial,  that  the  ofienses  as  to  the 
different  slaves  were  distinct,  the  court  would,  by  com- 
pelling  an  election  on  the  part  of  the  State,  protect  tho 
accused  from  the  injur}'  of  being  compelled  to  answer  as 
to  diverse  transactions  under  the  same  count. — People  v. 
Adams,  17  Wendell,  475;  Regina  v.  BleaecUle,  2  Car«  & 
Kir.  765. 

We  have  looked  into  the  books,  and  find  tha  leadiog^ 
principle  upon  which  we  have  proceeded  supported  by- 
several  decisions.  In  Rex  v.  Benfield  and  Saunders, 
(2  Burr.  980,)  the  court  sustained  a  connt  which  charged 
the  singing  in  the  street  of  songs  libelous  of  the  prose- 
cutor, and  of  his  son,  and  of  his  daughter.  In  Regina 
V.  Giddins  and  others,  (Car,  &  Marsh,  684,)  the  objectiou 
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of  dnpJicity  was  overrnlcd,  where  a  single  count  charged 
inassanlt  upon  George  Pritchard  and  Henry  Pritchard, 
and  stealing  from  George  Pritchard  two  thillingi,  and 
from  Henry  Pritchard  one  shilling  atni  a  hat,  on  a  given 
day.  It  is  said  in  1  Hale's  Plead  of  the  Crown,  5M,  that 
if  one  at  the  same  time  steals  goods  of  A,  of  the  value 
of  sixpence,  goods  of  B,  of  the  value  of  sixpeTice,  and 
goods  of  0,  of  the  value  of  sixpence,  being  perchance  in 
one  bundle,  or  upon  a  table,  or  in  one  shop,*  this  is  grand 
larceny,  because  it  is  one  entire  felony.  So,  in  Thomas' 
ease,  reported  in  2  East's  Cr.  L.  934,  a  count  was  sus- 
tained, wbich  alleged  the  uttering  and  publishing  as  true 
twenty-four  false  forged  and  counterfeited  receipts  for 
money. 

In  a  still  latercasein  England,  the  accused  was  charged 
with  stealing  coal  from  the  mines  of  thirty-one  different 
proprietors,  which  was  brought  up  through  a  shaft  leased 
by  bim ;  and  the  indictment  was  held  not  to  bo  obnox- 
ions  to  the  objection  of  duplicity. — Regina  v.  Bleasdale, 
2  Car.  &  Kir.  765.  It  appeared  that  the  different  larce- 
nies had  been  committed  by  undermining  from  the 
defendant's  shaft;  and  the  court  refused  to  compel  the 
prosecutor  to  elect,  and  decided  that,  so  long  as  the  coal 
was  gotten  from  one  shaft,  it  was  one  continuous  taking, 
though  the  working  was  carried  on  by  different  levels 
and  cuttinga,  and  into  the  lands  of  different  people.  The 
court,  however,  advised  the  prosecution  to  confine  its 
attention  to  the  taking  from  one  owner. 

In  the  ease  of  the  People  v.  Adams,  (17  Wend.  475,)  it 
was  held,  that  an  indictment,  which  alleged  an  illegal  sale 
of  different  kinds  of  liquors,  on  a  given  day,  to  divers 
persons,  was  not  bad  for  duplicity,  and  that  it  must  be 
ttoderstood  as  averring  only  one  traneaction.  The  su- 
preme court  of  Vermont  sustained  an  indictment,  which 
charged  that  the  deftn4ant  broke  and  entered  one  man's 
house  with  intent  to  steal  his  goods,  and,  having  so  en- 
tered, iitole  another  man's  goods.-^State  v.  Brady, 
14  Verm.  858.  The  decision  is  put  upon  the  ground, 
that  the  borglary  and  larceny,  although  to  the  detriment 
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of  diiFerent  persons,  belonged  to  the  same  transaction, 
and  might  be  joined  in  the  eame  count.  So,  the  supreme 
court  of  Rhode  Island  decided,  that  a  criminal  oomplaint 
of  an  assault  on  two  persons  was  not  bad,  considering 
the  assault  on  both  the  result  of  the  same  act. — Einnejr 
v.  State,  5  Rhode  Isl.  885.  And  in  Commonwealth  ▼• 
Williams,  (Thaeher's  Cr.  Gas.  84,)  it  was  held,  that  where 
goods,  belonging  to  different  persons,  are  stolen  at  one 
time  and  plaee,  the  ofiense  may  beset  forth  in  one  count* 
So,  also,  in  this  State,  it  has  been  decided,  that  a  count 
which  charged  that  the  defendant  administered  poison  to 
three  persons,  is  not  bad  for  duplicity. — Ben  v.  State, 
22  Ala.  9.  See,  also,  Shaw  v.  State,  18  Ala.  547 ;  Rasmek 
V.  Commonwealth,  2  Vir.  Cas.  856.  See,  also.  Com.  v. 
Tuck,  20  Pick.  866. 

We  think  the  joinder  in  this  case  is  authorized  by  the 
principle  to  be  extracted  from  the*  cases  above  collected, 
and  we  decline  to  sustain  the  objection  for  duplicity. 

[2.]  It  is  further  objected  to  the  indictment,  that  it 
charges  an  omission  of  duty,  not  only  as  to  three  named 
slaves,  (Bob,  Anderson  and  Mose,)  but  as  to  dicers  oihers, 
whose  names  were  to  the  jurors  unknown.  In  the  cases  of 
Francois  v.  State,  (20  Ala.  88,)  Brown  v.  Mayor  of  Mobile, 
(28  26.  722,)  and  Starr  v.  State,  (26  i6.  88,)  it  was  decided, 
that  such  a  mode  of  averment  was  niot  permissible,  where 
the.  offense  was  trading  with  slaves.  The  reason  giveu 
for  those  decisions  is,  that  the  absence  of  the  master's 
consent  was  an  element  of  the  offense,  and  that  the 
acQUsed  could  not  be  prepared  to  defend  himself,  by 
showing  the  necessary  consent,  unless  he  had  informatioa 
of  the  name  of  the  slave  with  whom  the  alleged  trading 
was  done.  In  the  first  named  of  those  cases,  the  court 
say.:  *'  If  the  trading ivith  a  slave  was  an  offense,  without 
any  other  constituent,  we  see  no  reason  why  the  indict^ 
ment  might'not  allege  his  name  as  unknown  to  the  jurors, 
if  such  was  the  fact,  without  in  the  slightest  degree  im- 
pairing the  ability  of  the  accused  to  defend."  Jt  is  ap*> 
parent,  therefore,  that  those  decisions  lay  down  a  rule 
applicable  to  a  particular  class  of  eases,  and  not  a  general 
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priaciple  of  criminal  pleading.  We  think  the  general 
rale  is,  that  where  the  names  of  third  persona  are  uti- 
known,  and  cannot  be  ascertained,  they  maj  be  mentioned 
in  the  indictment  as  persons  whose  names  are  to  the  grand 
jnrors  unknown, — 1  Chitty  on  Pleading,  212;  1  Arch.  Cr. 
PI.  80,  81,  82;  Wharton's  Am,  Cr.  Law,  §  251.  If  it 
'shoald  appear  that  the  name  was  in  fact  known  when 
the  indictment  was  found,  or  could  have  been  ascertained 
by  the  use  of  due  diligence,  it  seems  that  the  di^i'endant 
would,  upon  the  trial,  be  entitled  to  an  acquittal  as  to 
the  slaves  so  improperly  described  as  unknown. — Sec  the 
authorities  above.  We  must,  for  these  reasons,  hold  the 
indictment  on  its  face  unobjectionable,  because  the  names 
of  some  of  the  slaves  are  stated  as  unknown  to  the  jurors. 

It  appears,  however,  that  on  the  trial  evidence  was  in- 
troduced, charging  the  accused  as  to  slaves  whpse  names 
were  at  that  time  known,  but  are  not  mentioned  in  the 
indictment.  It  is  not  shown,  however,  tly*t  the  names  of 
those  slaves  were  not  unknown,  and  incapable  of  ascer- 
tainment, at  the  time  of  the  finding  of  the  indictment. 
If  they  were  unknown,  and  incapable  of  ascertainment, 
when  the  indictment  was  found,  the  defendant  would  not 
be  entitled  to  an  acquittal  in  reference  to  them,  because 
their  names  were  afterwards  ascertained,  and  were  known 
at  the  time  of  the  trial. — Com.  v.  Hendire,  2  Gray,  503; 
Whar.  Am.  Cr.  Law,  §  251.  The  bill  of  exceptions  is  not 
inconsistent  with  the  supposition,  that  the  names  were 
not  discovered,  and  not  capable  of  discovery,  until  after 
the  indictment  was  found.  We  can  predicate  no  ruling, 
in  favor  of  the  defendant,  upon  the  isolated  fact,  that  the 
niimes  were  known  at  the  time  of  the  trial.  There  wa»> 
no  error,  under  the  facts  disclosed,  in  allowing  proof  as 
to  slaves  not  named  in  the  indictment. 

[3.]  We  think  it  results  from  what  we  have  already  said 
in  passing  upon  the  indictment,  that  the  court  was  not 
bound  to  restrict  the  State  to  a  prosecution  for  miscou- 
dact  as  to  any  one  or  more  particular  slaves,  as  it  appears 
that  all  the  slaves  were  on  a  single  plantation,  and  the 
conduct  of  the  accused  as  to  the  slaves  on  the  plantation 


116 SUPREME  COTTRT . 

Cheek  r.  The  State. 

aggregately  Tras  the  evidence  relied  on  for  his  conviction. 
TheVondnct  of  the  accused  as  to  the  feeding  of  each  slave 
seems  to  have  been  «  part  of  one  general  transaction  ap- 
plicable alike  to  all.  If,  however,  it  had  appeared  on  the 
trial,  that  the  offenses  as  to  the  different  slaves  were  dis- 
tinct, it  would  have  been  the  duty  of  the  court  to  compel 
an  election  on  the  part  of  .the  prosecution,  and  thus  pro- 
tect the  accused  against  being  compelled  to  answer  as  to 
divers  transactions  under  the  same  count. 

[4.]  The  witness  introduced  by  thfe  State  had  been  an 
overseer  on  plantations  for  sixteen  months.  When  we 
consider  the  closeness  of  observation,  which  overseers  on 
plantations  are^  compelled  to  make,  of  the  food  consumed 
by  slaves,  and  of  their  health  and  capacity  to  4abor,  wc 
are  constrained  to  regard  one  who  has  pursued  that  busi- 
ness for  sixteen  months  as  competent  to  give  his  opinion 
in  reference  to  the  amount  of  food  which  is  sufficient  for 
a  plantation  slgve. — City  Council  of  Montgomery  v.  Gil- 
mer &  Taylor,  33  Ala.  116;  Johnson  v.  State,  85  Ala.  370; 
McCreary  v.  Turk,  29  Ala.  244. 

[5.]  It  was  shown  that,  about  the  middle  ot  the  sum- 
mer of  1869,  the  meat  on  the  defendant's  plantation, 
where  the  slaves  were  kept,  had  been  consumed,  and  that 
afterwards  meat  was  supplied  from  def^dant's  residence. 
That  proof  being  before  the  jury,  the  defendant  proposed 
to  show  that,  in  December,  1858,  a  certain  ascertained 
quantity  of  pork  had  been  provided  on  the  plantation, 
and  kept  on  it.  This  evidence,  which  was  rejected  by 
the  court,  had,  when  taken  With  what  had  been  previously 
prbved,  a  manifest  bearing  upon  the  question  of  the 
amount  of  meat  which  the  negroes  had  received  and 
consumed ;  and  the  court  erred  in  rejecting  it.  For  this 
error,  the  judgment  of  the  court  below  must  be  reversed. 

We  do  not  think  it  necessary  for  us  to  notice  the  other 
numeroua  questions  of  evidence  presented  by  the  bill  of 
exceptions.  Some  of  them  are  not  very  important,  and 
the  others  may  not  arise  again. 

Reversed  and  remanded. 

Stone,  J.,  not  sittfng. 
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Ex  Parte  COBURN. 

[AFPLICATIOSr  FQft  XAHBAlllia  TO  VROBATI  JVDOl.] 

1,  Jumdielion  of  probaU  judge  io  revi$3  proceedings  of  m(H§itirate  under 
peace  warrant. — A  probate  judge  has  no  jurudiction,  on  habeas 
coj'pus  or  otherwifio,  to  revUe  an  order  made  by  a  justice  of  the 
peace,  requiring  a  party  to  giv4  security  to  keep  the  peace,  and 
directiag  bis  imprisonment  until  such  security  is  given :  the  only 
node  of  reTising  the  aoAion  of  the  juetiee,  is  by  am  appeal  to  the 
dreuit  oouit  undw  aeolioka  8351  of  the  Code. 

Appucawok  by  ThoofMis  8.  and  Edward  Coburn  for  a 
numdamus  to  the  probate  judge  of  Lo wades  coairtyy  re^ 
qQiriDg  him  to  allow  theai  toaddaee  evidence  before  hiniy 
on  habeas  corpuSf  ahowing  the  iltegality  of  their  coafioe- 
ment  by  the  sheriff  of  said  county^  as  hereioafter  stated. 
The  exhibits  to  the  .petitioners'  application  showed,  that 
tbey  were  arrested,  on  the  17  th  December,1861,  under  the 
warratit  of  s  justice  of  the  peace,  issued  on  the  complaint 
of  one  Jacob  Bruce^  charging  them  with  a  breach  of  the 
peace  and  other  apprehended  violence ;  that  on  the  trial 
before  the  justice,  he  made  an  order,  requiring  them  to 
give  security  to  keep  the  peace,  and  directing  their  con- 
finement by  the  sheriff  until  such  security'  was  given; 
that  they  then  a{)pliod  to  the  probate  judge  for  the  writ 
of  habeas  corpus^  which  was  granted;  that  on  the  hearing 
of  the  habeas  corpus^  the  sheriff  returned  the  proceedings 
under  which  he*held  the  petitioners  in  confinement;  that 
the,probate  judge  thereupon  refused  to  examine  into  the 
validity  of  the  proceedings  had  before  the  justice,  and 
would  not  allow  the  petitioners  to  adduce  evidence  show- 
ing their  innocence  of  the  charge  imputed  to  them;  and- 
that  they  reserved  exceptions  to  the  several  rulings  and 
decision  of  the  probate  judge. 

•   "W.  F.  WiTCHBR,  for  the  motion.. 
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R.  W.  WALKER,  J.— [Jan.  21,  1862.]— Where,  on 
complaint  to  a  justice  of  the  peace,  an  order  is  made  bj 
him,  requiring  an  individual  to  give  security  to  keep  the 
peace,  and  directing  his  imprisonment  until  such  security 
is  given ;  the  probate  judge  has  no  authority,  upon  habeas 
corpus  or  otherwise,  to  re-examime  the  case  upon  the 
facts,  and  discharge  the  prisoner.  The  only  mode  of  re- 
vising the  decision  of  the  justice  upon  the  facts,  is  by  an 
appeal,  under  section  3S51  of  th6  Code,  to  the  circuit 
court,  which  can  try  the  case  de  novo^  and  either  confirm 
the  order  of  the  magistrate,  or  discharge  the  appellant. 
Code,  §  8364;  Toralin-v.  State,  19  Ala.  9.  The  return  of 
the  sheriff  showed,  that  the  petitioners  were  held  in  cus- 
tody under  an  order  of  a  justice  of  the  peace,  requiring 
them  to  give  security  to  keep  the  peace;  and  as  this 
order  was  not  open  to  objection  on  any  of  the  grounds 
specified  in  section  8744  of  the  Code,  the  probate  judge 
had  no  authority  to  inquire  into  its  legality  or  justice. — 
Code,  S  3741;  Expart^  Burnett,  80  ^la.  461.  Consequently, 
the  probate  judge  was  right,  in  refusing  to  hear  evidence 
touclring  the  guilt  or  innocence  of  the  petitioners,  and 
properly  dismissed  the  petition. 

Motion  refused. 

8toha,  J.,  not  sitting. 


OV  ALABAMA. 119 

Greene  t.  McQhee. 


GREEKS  V9.  McGHEE. 

[appucation  bt  nwuirt  re«  MASiDAsts  AaAtvsT  coiupthollbb.] 

1.  (hmpensation.  of  sheriff  for  conneying  ccnvicti  to  penitentiary, — In 
wDveying  a  convict  to  the  penitentiary,  it  is  the  duty  of  the 
sberiff  to  travel  *•  theland  route  nsnally  traveled  "  within  this  State, 
(Code,  {  39S1 ;)  and  he  has  no  authority  to  carry  him  through 
other  States,  although  '*  the  land  route  usually  traveled,"  between 
the  court-house  of  the  county  and  the  penitentiary,  may  be 
through  those  States. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Gill  SnoiursB. 

Thb  appellee  in  this  case^  who  was  the  sheriiFof  Law- 
rence county,  applied  to  the  circuit  court  fbr  a  mandamus 
to  William  J.  Greene,  the^comptroller  of  public  accounts, 
to  compel  that  officer  to  draw  his  warrant  on  the  State 
treasurer,  in  favor  of  the  petitioner,  for  the  amount 
claimed  by  him  as  compensation  for  conveying  a  convict 
to  the  penitentiary*  The  amount  claimed  by  the  pe«- 
titioner  was  9^88  44;  the  distance  from  Moulton,^  the 
county-site  of  Lawrence,  to  the  penitentiary,  being  esti- 
mated at  nine  hundred  and  fifty  miles,  by  way  of  the 
railroad  through  Chattanooga,  Tennessee,  and  Atlanta, 
Georgia,  to  Montgomery.  The  comptroller  refused  to 
draw  bis  warrant  on  the  treasurer  for  more  than  $166  75, 
iDsisting  that  the  petitionerclaimed  for  traveling  a  greater 
fdidtance  than  the  law  authorized.  In  the  circuit  court, 
the  defendant  admitted  all  the  facts  stated  in  the  petition, 
^^except  that  the  distance  between  Moulton  and  the 
penitentiary,  by  the  land  route  usually  traveled,  was  nine 
hundred  and  fifty  miles; "  coneeuted  that  that  fact  should 
he  determined  by  the  court,  upon  evidence  to  be  adduced, 
and  waived  a  rule  wm.  "Thereupon,  the  petitioner  in- 
trodaced  three  witneeses,  who  stated,  that  they  knew  the 
land  route  usually  traveled  from  Moulton  to  .the  peniten- 
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tiary;  that  the  land  route  usually  traveled,  for  the  last  • 
three  years,  has  been  by  way  of  the  railroad  to  Chatta- 
nooga, Tennessee,  thence  by  railroad  to  Atlanta,  Georgia, 
thence  to  Montgom^lry,  knd  thence  to  Wetumpka  by 
land;  and  that  the  distance  by  that  route,  going  and  re- 
turning, is  more  than  nine  hundred  and  fifty  miles.  Said 
witnesses  further  stated,  that  there  was  a  nearer  land 
route  through  the  Rtat6  of'  Alabama,  which  was  not  di- 
rect, and  which  was  sometimes,  but  very  seldom,  traveled, 
and  was  not  the  land  roate  usually  traveled."  On  this 
evidence,  the  circuit  court  awarded  a  mandamus;  and  its 
judgment  is  now  assigned  as  error. 

M.  A.  Baldwin,  Attorney-General,  for  the  appellant. 
Samuel  F.  Rice,  contra. 

A.  J.  WALKEB,  C.  J.— [Jan.  28,  1861.]— The  law  of 
this  State  allows  to  sheriffs  compensation  for  the  removal 
of  convicts  to  the  pemtentiary,  at  a  specified  rate  for 
ever  J  twenty  miles  of  the  distance  to  the  penitentiary  and 
back,  by  "  the  land  roate  usually  traveled.* '^-Code,  §  8931. 
The*Iand  route  usually  traveled,  from  Moulton,  the  countyr 
siteof  Lawrence  county,  is  upon  the  line  of  railroad  passing* 
through  a  portion  of  Tennessee  and  Georgia;  and  tbe 
appeflee,  being  tbe  sheriff  of  Lawrence  county,  claims 
compensation  according  to  tbe  distance  upon  that  route; 
there  being,  also,  another  land  route,  exclusively  within 
the  State  of  Alabama,  which  is  sometimes  traveled.  The 
question  of  this  case  is,  whether  he  if»  entitled  to  coin-« 
pensation  according  to  the  usually  traveled  land  route, 
which  thus  passes  through  two  other  States,  or  according  ^ 
to  the  route  by  land  within  the  State  of  Alabama. 

Certainly,  if  the  section  of  the  Code  above  refer/ed  to 
is  enforced  according  to  its  literal  import,  the  appellee 
*  would  be  entitled  to  compensation  /or  the  distance  upon 
the  route  through  Tenneesee  and  Georgia.  But  *Hhe 
literal  inttrpretatioa  of  an  act  is  not  always  that  whi^h 
either  reaeen  or  the  law  approves." — ^Thompson  v^  State^ 
20  Ala.  54.    In  the  coastruction  of  statutes,  we  are  act 
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to  adhere  to  the  letter,  at  the  expeoae  of  the  true  mean- 
ing and  iuteot  of  tb«  legielatare.^-Smith  on  Stat.  658, 
§510.  It  is  proper  that  the  purpose  of  the  legUlatare, 
and  the  sabjsct-matter  of  the  enaetment,  should  be  con* 
sidered,  that,  if  possible,  such  a  constfaction  should  not 
be  adopted,  as  would  lead  to  absurd  or  grossly  unjust 
coDsequeBces;  that  the  intention  should  be  hunted 
through  the  entire  act;  that  efiest  should  be  giv^eu  to  alt 
its  parts,  and  that  all  acts  upon  the  same  subject  should 
be  construed  in  pari  materia. — Smith's  Com.  on  Statutep, 
§§518,  550,  574,  575;  Sedgwick  on  6tat«  and  Con.  Law, 
238. 

The  main  purpose  of  the  article  in  the  Code,  in  which 
aection  3931  is  found,  is  to  provide  for  the  safe  removal 
of  convicted  felons  to  the  penitentiary.    This  purpose  is 
patent  in  almost  all  the  sections  of  the  article;  and  the 
I  different  sections  are  framed  in  reference  to  each  other, 

so  as  to  provide  every  conceivable  safeguard  for  the  safe  de- 
livery o'f  the  convicts  at  the  penitentiary.  If  the  sheriff' 
may  convey  the  prisoners  into  other  States  on  the  route, 
the  purpose  so  elearly  indicated,  and  for  the  aocomplish- 
ment  of  which  such  careful  provision  is  made,  may  be 
utterly  frustrated.  This  results  from  the  fact,  that  the 
aathority  of  the  sheriff  to  execute  the  sentence  of  the 
court  is  necessarily  confined  to  the  jurisdiction  of  this 
State.  The  question  of  th^  effect  of  a  criminal  sentence, 
when  presented  in  the  Judicial  tribunals  of  a  sister  State, 
has  been  several  times  discussed  by  the  coartB  in  this 
country,  and  the  conclusions'attained  are  not  altogether 
harmonious. — Story  on  Conflict  of  Laws,  §621;  Com- 
monwealth v.  Green,  17  Mass.  515;  Chase  v.  Blodgett, 
10  N.  H.  22.  It  is  not  necessary  for  os  to  enter  upon 
that  subject.  Whether  a  penal  sentence  does  or  does  not 
fall  within  the  provision  of  the  constitution  of  the  CTnited 
States,  which  declares,  that  ^^full  faith  and  credit  shay  bo 
.  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State,"  is  an  immaterial  in- 
quiry here;  for,  however  that  may  be,  it  is  certain  that  a 
sheriff  of  the  State  of  Alabama  can  have  no  authority  to 
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go  oatside  of  the  limits  of  .the  State,  in  the  execution  ot 
a  judicial  sentecee.  Ilis  authority  mast  neceeearil}^  cease 
when  he  leaves  the  jnrisdiction  ot  the  State  ot  Alabama, 
whether  that  authority  be  to  execute  a  judgment  in  a 
civil  case,  or  the  sentence  in  a  criminal  case.  If  the 
statute  under  consideration  should  be  allowed  the  opera- 
tion contended  for  on  the  part  of  the  appellee,  we  should 
convict  the  legislature  *of  the  absurdity  of  consulting 
especially  for  the  safe  removal  of  convicts  to  the  peniten- 
tiary, and  yet  authorizing  the  sherifito  carry  them  where 
his  authority  would  cease*  The  argument  already  made 
is  fortified  by  reference  to  other  sections  of  the  article 
devoted  to  the  subject  of  the  removal  of  prisoners  to  the 
l>enitentiary.  Section  3924  gives  to  the  sheriff^  in  the 
contingency  of  the  disability  of  any  of  his  guards  to  dis- 
charge their  duties,  the  power  to  summon  new  guards 
*'in  any-  county  through  which  he  may  pass/'  Sectiou 
3926  also  gives  him  authority  to  summon  additional 
guards,  when  it  is  rendered  necessary  by  an  attempt  to 
rescue  tho  convict,  or  other  unforeseen  danger;  and  sec- 
tion 8927  makes  it  a  misderaeanor,  for  any  person,  under 
fifty  years  of  age,  to  refuse,  without  a  good  excuse,  to 
obey  the  summons  of  him  as  a  guard  by  the  sheriflE. 
Section  8928  places  thef  guards  tinder  the* control  of  the 
sheriff,  and  makes  disobedience  of  his  directions,  in  rela- 
tion to  the  safe  conveyance  ^of  the  prisoner,  a  misde- 
meanor. Section  8i>29  exempts  the  officers  and  guards 
■attending  t))ie  prisoner  from  arrest,  except  for  felony  and 
breach  of  the  peace.  Section  8936  makes  it  the  duty  of 
jailors  to  receive  and  keep  prisoners  on  their  way  to  the 
penitentiary;  and,  lastly,  section  8937  makes  it  an  in- 
dictable offense,  for  the  prisoner  to  escape,  or  attempt  to 
escape.  All  these  provisions,  which  are  to  be  considered 
along  with  the  section  fixing  the  sheriff's  compensation, 
and^re  really  to  be  treated  as  parts  of  the  same  act  with 
that  section,  indieate  most  clearly  the  intention  that  a 
eonvict,  in  the  process  of  removal  to  the  penitentiary, 
should  be  kept  within  the  State ;  and  they  become  utterly 
ineffective  and  inoperative,  as  soon  as  he  is  carried  out  of 
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the  l^tate.  The  sberiif  could  not  SQQimon  guards  in  an- 
other State;  persona  so  summoned  oould  not  be  indictable, 
aoder  an  Alftbama  statute,  for  a  failure  to  obey ;  neither 
thegaards  refilling  to  obej  the  sheriff's  directions  in  an- 
other State,  nor  the  convict  attempting  to  escape  in  an- 
other, could  be  amenable  to  the  criminal  laws  of  Alabama; 
the  qualified  exemption  of  the  sheriff  and  his  guards 
trom  arrest  could  not  be  effectual  beyond  the  limits  of  the 
State,  and  the  sheriff  could  not  avail  himself  of  the  jails 
in  another  State.  The  provisions  of  the  Code  upon  that 
subject  cannot  be  allowed  their  proper  operation,  if  the 
sheriff  is  permitted  to  convey  convicts  to  the  penitentiary 
through  other  States ;  atrd  the  rules  of  construction,  which 
we  laid  down  at  the  outset  of  this  opinion,  require  us  to 
decide,  that  the  sheriff  has  no  authority  to  carry  a  pris- 
oner through  another  State,  and  is  not  entitled  to  com- 
pensation for  the  increase  of  distance  in  consequence  of 
his  doing  so,  although  he  may  go  upon  the  usually  trav- 
eled route.  The  land  route  usually  traveled,  over  which 
he  mast  pass,  is  the  route  within  the  State  usually  trav- 
eled. 

It  is  urged  against  the  f«>r«going  conttrnction  of  the 
statute,  that  the  sheriff  is  required  to  make  affidavit  of 
the  number  of  miles  on  "  the  land  route  usually  traveled ;"  , 
that  there  may  arise  cases,  in  which  there  is  no  usually  . 
traveled  land  route  within  the  State;  and  that,  in  those 
cases,  the  sheriff* would  be  unable  to  make  the  prescribed 
affidavit.  It  is  probable  that  there  are  court-houses  in  the 
State,  from  which  there  is  no  route  to  the  penitentiary 
which  is  usually  traveled  through  its  entirety,  or  over 
which  persons  are  accustomed  to  pass  from  the  court- 
house to  the  penitentiary,  in  a  continuous  travel;  and  it 
may  be,  that  there  is  no  usual  continuous  travel  from  the 
court-house  of  Lawrence  county  to  the  penitentiary, 
along  any  road  within  the  State.  But  we  cannot  tlunk 
that,  in  such  cases,  it  was  fhe  intention  of  the  legislature 
to  exclude  the  sheriff  from  any  compensation.  In  such 
ca«e8,  a  route  leading  to  the  penitentiary,  and  the  differ- 
^Bt  parts  of  which  are  usually  traveled,  and  which  is  in 
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a  reasonably  direct  coarse  from  poiutto  point,  is,  within 
the- meaning  pf  the.  law,  the  laud  route  vieufilly  traveled. 

The  judgment  of  the  coort  below  is  reversed,  and  a 
judgment  must  be  here  rendered  dismissing  the  petition ; 
and  the  appellee  must  pay  the  costs  of  this  court,  and  of 
the  court  below. 

R.  W.  Walker,  J.,  not  sitting. 


KING  AND  WIPE  vs.  AVERY. 

[bill  IH  BQUITT  FOR  DIVISION  AND  ACCOimT  OF  BLATM.] 

1.  AmendmiiUif/  &i7Z. —-Under  the  act  of  Feb.  8, 1858,  •*aioen<iatory  o^ 
proceedings  in  chancery,"  (Swaion  Acw,  1857-8.  p.  230 J  any 
amendment  of  a  bill,  either  as  to  parties  or  averments,  which  may 
become  necessary  to  meet  the  justice  of  the  case,  or  to  meet  any 
state  of  the  proof  that  will  authorize  relief,  must  be  allowed  by 
the  chancdilorv  upon  «uoh  terms  $s  he  may  deem  jnat  and  equi- 
table; but  the  statute  does  not  authorize  the  allowance  of  an 
amendment,  which  would  convert  the  bill  of  the  wife  into  the  bill 
of  the  husband,  and  enables  him  to  assert  a  claim  barred  by  the 
statute  of  limitations. 

2.  Statute  of  UmUaiioiu  to  amended  bill. — If  a  bill  is  filed,  by  mistake, 
in  the  name  of  the  wife  as  a  feme  sole,  to  reopver  aer  interest  in 
slaves  which  accrued  to  her  before  her  marriage,  and  *  hich  vested  J 
in  the  husband  by  virtue  of  his  marital  rights;  and  an  amended             | 
bill  is  afterwards  filed,  in  the  name  of  husband  and  wife,  after  the 

statute  of  limitations  has  barred  the  husband's  ri^ht  of  action, 

the  Btaute  is  a  bar  to  the  relief  sought,  althongh  the  statutory  bap 
was  not  oompiete  when  the  original  bill  of  the  wife  was  filed. 

Appeal  from  the  Chancery  Court' of  Greene. 
Heard  before  the  Hon.  Jamk8  B.  Cla&k. 

This  is  the  same  case  which  is  repofted  in  28  Ala. 
267,  under  the  title  of  Hair^  adm'r  ^c*,  v.  Averjf,  et  aL 
The  original  bill  was  filed  in  January,  1852,  by  James 


OF  ALABAMA. 125 

Klng^  and  Wife  v.  Av^ry .  • 


Hair,  as  the  administrator  of  Mildred  Walker,  deceased, 
andEtberlin  T  'Croxloo,  against  Bryant  Arerjr  and  Piuk- 
ney  Jones;  and  sought  a  division  and  account  of  certain 
slaves,  which  had  been  bequeathed  by  John  Hill,  the  nui- 
ternal  grandfatlier  of  the  said  Mildred  and  Etherlin,  to 
his  daughter,  Mildred  Walker,  (the  mother  of  said  Mil- 
dred and  Etherlin,)  and  Her  children,  and  which  were 
claimed  and  held  by  the  defendants  under  purchases  at 
execution  sale  against  the  husband  ot  said  Mildred 
Walker.  The  chancellor  sustained  a  demurrer  to  the 
bill,  for  want  of  equity;  but  his  decree  was  reversed 
by  this  court,  at  its  January  term,  1856,  and  the  cause 
was  remanded. — See  28  Ala.  267. 

On  the  80th  May,  1857,  a  bill  of  revivor  was  file<l,  in 
the  names  of  M.  V.Lacy,  as  the  administrator  dt  bonis  non 
of  said  xMildred  Walker,  and  James  King,  and  Etherlin 
T.  King,  his  wife;  alleging,  that  Hair  had  resigned,  and 
Lacy  had  succeeded  him,  as  administrator  of  said  Mildred, 
and  that  said  Etherlin  T.  had'  married  said  James  Kiag 
after  the  filing  of  the  original  bill.  Answers  wiero  filed 
to  this  bill,  by  both  of  the  defendants,  on  the  24th  June, 
1867.  On  the  80th  June,  1858,  (two  days  after  an  order 
had  passed  for  the  publication  of  the  testimony,)  the  bill 
of  revivor  was  dismissed,  on  motion  of  the  complainants 
therein;  and  on  a  subsequent  day  of  the  same  tej-m,  on 
the  affidavit  <^  the  complainants'  solicitor,  stating  that 
he  did  not,  at  the  time  of  filing  the  original  bill,  know 
the  fact  that  said  Etherlin  T.  was  then  married  to  said 
James  King,  the  chancellor  granted  leave  to  the  com- 
plainants to  amend  the  original  bill,  by  making  it  the  bill 
of  said  King  and  wife  alone:  and  the  bill  was  amended 
accordingly.  The  defendants  answered  the  amended  bill, 
and,  among  other  defenses,  pleaded  the  statute  of  limita- 
tions of  six  years.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  held,  that  the  amendment  oujht 
not  to  have  been  allowed,  as  it  made  an  entirely  new  case ; 
Mid  that  the  statute  of  limitations  was  a  complete  bar  to 
rte  relief  •ought  by  the  bill  as  amended.  He  therefore 
dismissed  the  bill;  and  his  decree  is  now  assigned  as  error. 


L 
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Turner  Ubayib,  for  appelianU. — 1.  The  amendment 
was  properly  allowed.  ^-Session  Acta,  1857-8,  p.  280,  §  3; 
Blackwell  v.  Blackwell,  33  Ala.  57.  All  ameDdmeots, 
properly  allowed,  take  effect,  so  far  a«  the  equity  of  the 
bill  is  coocerned,  as  of  the  date  of  the  oriicinal  bill. — 
Blackwell  v.  Blackwell,  83  Ala.  57;  Cain  v.  Gimon, 
36  Ala.  168;  1  Dan.  Ch.  Fr.  455,  and  cases  cited.  It 
must,  then,  neceflsarily  follow,  that  if  the  statute  of  limi- 
tations had  not  effected  a  bar  when  the  original  bill  was 
filed  it  cannot  avail  as  a  defense  to  the  amended  bill;  as  in 
analogoDs  cases  at  law,  whfre  the  statute  is  held  not 
available  as  a  bar  to  an  amended  complaint,  if  the  action 
was  commenced  before  the  bar  was  perfected,  because 
the  amendment  relates  back  to  tne  commencement  of 
the  suit.— Agee  v.  Williams,  30  Ala.  686;  Bradford  v. 
Edwards,  32  Ala.  628. 

2.  If  James  King  had  died,  after  the  filing  of  the 
original  bill,  but  before  the  filing  of  the  amended  bill, 
Mrs.  King  certainly  might. have  amended  her  bill,  by 
stating  her  marriage  and  the  death  of  her  husband,  with* 
ontlettingin thedefense of  thestatuteof  limitations.  The 
cause  of  action  was  the  wife's ;  her  husband  could  not  have 
maintained  a  suit  to  recover  it,  without  joining  her  as  a 
co-plaintift' with  him ;  and  if  ho  had  died  before  recovering 
it,  it  would  have  survived  to  her.  In  such  case,  if  the 
statute  of  limitations  does  not  bar  the  wife,  it  can  neither 
be  allowed  against  the  husband  alone,  nor  against  both. 
Merrit  v.  Doss,  31  Miss,  (2  George,)  275;  Wood  v.  Riker, 
1  Page,  616;  Black  v.  Wbitall,  1  Stoclcton,  (N.  J.)  572; 
Williams  v.  Lanier,  Busbee's  (N.  C.)  Law  R.  80. 

E.  W.  Peck,  contra.— 1.  The  statute  of  limitations  had 
effected  a  bar  as  to  James  King,  before  the  passage  of 
the  act  of  1858,  under  which  the  amendment  was  at  first 
allowed;  and  the  amendment  cannot,  in  view  of  that 
fact,  .be  said  to  '^meet  the  justice  of  the  case.''  More* 
over,  the  amendment  ought  not  to  have  been  allowed, 
because  it- made  an  entirely  new  case,  founded  on  a  new 
title. — Rogers  v.  Atkinson,  li  Geo.  822.    The  amended 
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bill  most  be  regardad  a«  tb«  rait  of  the  basband  alone, 
being  founded  on  his  title,  and  seeking  to  recover  the 
property  for  him ;  and  the  deoree  therein  rendered  if^ould 
aot,  in  any  ftiivre  litigation,  be  binding  on  th«  wife. — 
»  Paige,  247,  and  oaeee  (^led;  Story'a  Eq.  PI.  §  61. 

2.  Where  new  matter  is  brought  forward  by  amend- 
ment, which  will  affect  the  opposite  party  prejudicially, 
the  amendment  will  not  bare  relation  back  to^the  filing 
of  the  original  bill,  hot  will  only  be  considered  as  pend- 
bg  from  the  time  it  was  actually  iiled.-^tory's  Eq.  PI. 
f  d04;  Mitford's  PI.  880;  McDougald  v*  Dougherty, 
U'Qeo.  694;  Holmes  v.  Trout,  1  McLean,  1;  7  Peters, 
214;  Miller  v.  Mclntyre,  8  Peters,  64;  Woodward  v. 
Ware,  37  Maine,  568;  Dudley  v.  Pierce's  Administrator, 
10  B.  Monroe,  88. 

STONE,  J.— [Jan.  29, 1861.]— The  8d  seotion  of  the 
act  '^amendatory  of  the  proceedings  in  chancery," 
(Pamph.  Acts  of  1857--68,p.  280,)  declares,  ''that amend- 
ments to  bills  and  answers  shall  be  allowed,  at  any  time 
before  final  decree,  to  meet  the  justice  of  the  case ;  and 
amendments  to  bills  shall  be  allowed,  by  adding  or  stri- 
king out  new  parties  complainant  or  defendant,  and  to 
meet  any  state  of  proof  that  shall  authorize  relief,"  &c. 
The  terms  of  this  statute  are  very  analogous  to  several  of 
tke  most  important  provisions  of  the  Code,  in  relation 
to  amendments  in  salts  at  law.^  Code,  §§  2408*4.  We 
think  the  same  liberal  rules  of  intendment  should  be 
applied  to  the  two  statutes.  Under  this  statute,  w^  hold, 
that  any  change  of  parties,  or  of  averment,  which  may 
become  neceesary  to  meet  the  jtisiice  of  the  case^  or  to  meet 
my  state  of  the  proof  that  wUl  authorize  reUtfy  must  be  al- 
lowed, ''upon  such  terms  as  the  chancellor  shall  deem 
jnst  and  equitable."  If  the  state  of  the  proof  authorizes 
relief,  the  chancellor  has  no  discretion  in  the  matter  of  al- 
lowing the  amendment.  In  the  terms  upon  which  the 
amendment  will  be  allowed,  he  has  a  discretion. 

In  the  present  case,  the  amendment  should  have  been 
allowed^  if  the  state  of  the  proof  authorized  relief.     The 
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objecjtion  to  its  allowanee  is,  that  the  proposed  amend- 
ment made  a  new  caBe— *that-wheu  the  amendment  was 
allov^ed,  the  statute  had  barred  the  right  therein  asserted ; 
and  that^  as  to  this  new  matter,  or  new  case,  the  rule  is, 
that  the  statote  continues  to  run,  not.  only  to  the  time  of- 
filing  the  original  bill,  but  up  to  the  time  when  the 
amendment  was  allowed. 

[2.]  We  think  the  rule  must  be  regarded  as  settled  by 
the  authorities,  that  ''if,  during  the  pendency  of  a  suit, 
any  new  matter  or  claim,  not  before  asserted,  is  set  up 
and  relied  npon  by  the  complainant,  the  defendant  has  a 
right  to  indst  upon  the  beaeiit  of  the  statute,  until  fhe 
time  that  the  new  claim  is  presented  ;  because,  until  that 
time,  there  was  no  Us  pendens^  as  to  that  matter,  between 
the  parties."  On  the  contrary,  if  the  amendiQent  set  up 
no  new  matter  or  claim^  but  simply  vary  the  allegations  as 
to  a  subject  already  in  issue,  then  the  statute  will  ruu 
only  to  the  filing  of  the  original  bill. — Dudley  v.  Price, 
10  B.  Mon.  84^8; .  Story's  Equity  PI.  §  904;  Holmes 
V.  Moreland,  1  McL.  1;  S.  C,  7  Pet.  171;  Miller  v. 
Mcln.tyre,  6  Pet.  61;  Woodwart  v.  Ware,  87  Maine,  663; 
Bradford  v.  Edwards,  32  Ala.  528. 

We  think  the  chancellor  obtained  a  correct  conclusion 
in  this  case.  Although,  in  the  suit  by  Mr.  and  Mra. 
King,  the  right  to  recover  depended  on  the  title  of  Mra. 
King  under  her  grandfather,  Mr.  Hill ;  still  the  suit,  in 
its  present  form,  must  be  regarded  as  the  suit  of  Mr. 
King,  the  husband.  The  authorities  so  treat  it,  and  go 
oven  so  &r  as  to  hold,  that  a  failure  to  recover  in  such 
suit  would  be  no  bar  to  a  subsequent  suit  by  Mrs.  King. 
Further,  if  Mr.  King  had  died  pending  the  suit,  and 
Mr3«  King  had  suftered  the  suit  to  abate,  taking  no  steps 
after  his  death,.a  decree  for  costs  could  not  have  been 
rendered  against  her.— Sto.  Eq.  PI.  §§  61,  861 ;  Grant  v. 
Van  Scboonhaven,  9  Paige,  255;  Hughes  v.  Evans,  1  Sim. 
k  Stu.  185 ;  Reeves  v.  Dudley,  2  Sim.  &  Stu.  464 ;  Ow- 
den  V.  Campbell,  8  Sim.  551 ;  Wake  v.  Packer,  2  Keene, 
69 ;  England  v.  Downs,  1  Beav.  96. 
Although  in  a  suit  by  Mrs.  King  while  sole,  as  well  as 
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in  the  preseat  sQit,  the  light  to  recover  depends  maiulj 
00  her  title ;  still  the  two  caaes  are  entirely  differeDt,  in 
this:  la  a  anit  by  her  alone,  the  litigation  would  be  en- 
tirely ber'Sy  and  the  money  her'a,  ^f  she  sncceeded ;  in 
the  preseat  snit,  the  right  to  reeover  depends  also  on  a 
oew  derivative  title,  viz.,  the  marital  rights  of  Mr.  King, 
acquired  by  his  marriage  with  the  female  complaiijant. 
If,  OQ  a  proper  issue,  there  was  a  failure  to  prove  the  mar- 
risge,  this  suit  must  fail,  although  Mrs.  SjDg*s  title  may 
be  perfect.    K  ibis  bill  succeed,  the  fruits  of  the  recov- 
ery will  vest  in  Mr.  King.    The  suit  by  lira.  Croxton  was 
in  her  own  right.    The  present  is  Mr.  King's  suit,  in 
which  Mrs.  King  incurs  no  costs  or  disabilities,  and  in 
which,  if  there  be  no  change  of  parties,  she  cati  realize 
no  benefit. — Dudley  v.  Trice,  supra;    Thrasher  v..  In- 
gram, 82  Ala.  645. 
The  decree  of  the  chancellor  is  affirmed. 


ROBERTS  AND  WIFE  vs.   OGBOURNE. 

[bill  vfi  XQviTr  roK  BIOOVERT  OV  SLATVS,  ACCOUIVT,  kC] 

1.  Bequest  to  '*  heirs  of  the  body"  construed  to  vest  in  children  as  put' 
chasers, — Where  the  testator  devised  and  bequeathed  his  entire 
•estate,  both  real  and  personal,  to  his  wife  during  life  or  widow- 
hood, and  directed  that,  on  her  death  er  marriage,  his  real  estate 
should  be  sold,  and  all  his  property  be  divided  into  seven  equal 
parts,  **  and  then  disposed  of  as  follows — to  the  heir$  of  the  body  of 
Sarah  B,  [his  daughter}  one  part,  she,  the  said  iSarah^  to  have  the  use 
and  benefit  thereof  during  her  life,  but  not  to  sell  or  dispose  thereof^' 
tc.;  and  it  appeared  that  Sarah  B.  was  married,  and  had  children 
living  ai  the  time  the  will  was  made,  and  that  the  testator,  in 
another  clause  <^  his  will,  bequeathed  a  speoifio  turn  in  money  to 
her  direotly,  in  the  event  that  he  did  not  make  an  advancement 
of  equal  amount  to  her  during  bis  life, — held,  that  the  children  of 
Sarah  B^  who  were  living  at  the  death  of  the  testator's  widow, 
took  as  purchasers  under  the  bequest,  and  that  the  rule  in  Shel- 
ley's ease  did  not  apply.    (Stokr,  J.,  dissenting.) 
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Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Wadb  Keye8. 

The  material  facts  of  this  case,  as  alleged  in  the  bill, 
may  be  thus  stated:  John  Breedlove  died  in  Montgom- 
ery county,  ID  1888,  having  first  made  and  published  his 
last  will  and  testament,  which  was  duly  admitted  to  pro- 
bate after  bis  death,  and  which  contained  the  following 
provisions :  The  first  clause  directed  the  payment  of  all 
his  debts.  The  second  clause  was  a  devise  and  bequest 
to  his  wife,  Mrs.  Nancy  Breedlove,  of  his  entire  estate, 
both  real  and  personal,  during  her  widowhood.  The 
third,  fourth  and  fifth  clauses  contained  bequests  often  dol- 
lars each  to  three  of  his  children,  to  whom  he  had  already 
made  advancements.  The  sixth  clause,  a^ter  reciting 
partial  advancements,  of  diflferent  amounts,  already  made 
to  Sarah  Bledsoe,  Frances  Bledsoe,  Elizabeth  Bledsoe, 
Martha  Eubanks,  and  Lewis  P.  Breedlove,  (his  children,) 
and  his  intention  to  make  further  advancements  to  them, 
added,  "But,  if  I  should  not  make  sueh  advancements 
during  my  life,  then  it  is  my  will  and  desire,  that  my 
wife  should  do  so  after  my  death,  in  the  order  in  which 
they  are  named,  out  of  the  proceeds  of  the  crop,  or  profits 
of  the  estate,  (after  maintaining  the  family,  and  paying 
all  expenses,)  at  such  times,  and  in  such  manner,  as  she 
may  judge  most  fit  and  expedient ;  but,  if  neither  my- 
self nor  my  wife  should  make  such  advancements,  then, 
after  the  death  of  my  wife,  I  give  and  devise  the  balance 
of  such  sums  not  then  already  advanced  be  paid  out  of 
my  estate."  The  seventh  clause  directed  all  his  real 
estate  to  be  sold  to  the  best  advantage,  at  the  death  or 
second  marriage  of  his  widow.  The  eighth  clause  was 
in  these  words:  ."At  the  death  or  intermarriage  of  my 
wife,  I  direct,  will  and  devise,  that  all  my  estate,  both 
real  and  personal,  after  paying  the  foregoing  bequests,  be 
divided,  if  she  die,  into  seven  equal  parts, — If  she  marry, 
into  eight  equal  parts,  she  taking  one  part, — and  then  dis* 
poJted  of  as  follows :  to  the  heirs  of  the  body  of  Sarah  Bled-- 
soSj  one  pari,  she^  the  said  Sarah^  to  have  the  tise  and  beneft 
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thereof  during  her  Ufe^  but  not  to  seH  or  diBpose  thereof ;  to 
Lewis  P.  Bledsoe,  one  part ;  to  the  beire  of  the  bodj  of 
Frances  Bledsoe,  one  part,  she,  the  said  Frances,  to  have 
the  dse  and  benefit  thereof  daring  her  life,  but  not  to 
sell  or  dispose  thereof;  to  the  heirs  of  the  body  of  Eliza- 
beth  Bledsoe,  one  part  also,  the  said  Elizabeth  to  hare 
the  Qse  and  benefit  thereof  dnring  her  life,  but  not  to  sell 
or  dispose  thei^eof;  to  the  heirs  of  the  body  of  Martha 
EQbaQks,.one  part,  she,  the  said  Martha,  to  have  the  use 
ud  benefit  thereof  daring  her  life,  but  not  to  sell  or  dis- 
pose thereof;  to  Joseph  M.  Breed  love,  one  part;  and  to 
BeDJamin  F.  Breedlove,  one  part." 

Mrs.  Sarah  Bledsoe  was  a  daughter  of  the  testator,  and 
was,  at  the  time  the  will  was  executed,  the  wife  .of  W\\- 
liam  Bledsoe,  and  then  had  one  or  n»ore  children  living. 
Mrs.  ^anoj  Breedlove,  the  widow,  and  William  Bledsoe, 
qoalified  as  executors  qf  the  testator's  will.  Mrs.  Breed'< 
love  died  in  the  year  1836,  having  never  married  a  second 
time;  and  "William  Bledsoe  thenceforward  acted  as  sole 
executor,  and  obtained  from  the  orphans*  court  orders  for 
the  distribution  of  the  estate,  under  which  all  the  prop- 
erty was  distributed,  except  oue  share  which  he  retained, 
io  right  of  his  wife..  Mrs.  Sarah  Bledsoe' died  in  April, 
1838,  leaving  several  children  surviving,  the  eldest  of 
whom,  Sarah  H.,  married  Young  A.  Roberts  in  October, 
1847,  being  then  seventeen  or  eighteen  years  of  age. 
Anne,  another  daughter  of  Mrs.  Bledsoe,  married  A.  B. 
Vickers;  and  she  and  Mrs.  Roberts  were  the  only  chil- 
dren who  were  living  when  the  bill  in  this  cas^e  was  filed. 
William  Bledsoe  died  in  October,  1855,  and  Robert  H. 
Foxball  duly  qualified  as  his  executor. 

la  August,  1856,  Roberts  and  wife  filed  their  bill  in 
eWBcery,  against  said  Foxball,  as  executor,  and  Yickers 
aad  wife;  claiming  one-half  of  the  property  which  Wil- 
Kam  Bledsoe  had  retained,  and  praying  an  account  and 
general  relief.  Foxhall  having  died  pending  the  suit, 
the  cause  was  revived  against  Wm.  H.  Ogbottrne,^aa  the 
Baeceeding  personal  representative  of  William  Bledsoe. 
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Tho  cbaocellor  sastained  a  demnrrer  to  the  bill,  for  want 
of  equity ;  and  his  decree  is  here  assigned  as  error. 

CfliLToN  &;  QuKTER)  and  E.  M.  Kbrr,  far  the  appel- 
laDts. — The  bequest  is  in  direct  terms  to  ^Hhe  heirs  of 
the  boiiy  of  Sarah  Bledsoe,"  who  had  children  living  at 
the  time  of  the  execution  ot  the  will.  Her  children  an* 
swer  the  description  in  the  bequest,  and  take  as  pur- 
chasers under  it.  The  same  clause  of  the  will  shows, 
that  no  such  expression  is  used  when  a  bequest  is  made 
to  the  testator's  sons,  and  that  it  is  several  times  used 
when  he  is  providing  for  his  daughters;  and  another 
clause  shows,  that  the  daugKters  themselves  had  already 
received  advancements,  and  were  to  receive  more,  The 
intention  being  clear  that  tho  children  should  take  as 
purchasers,  that  intention  must  prevail. — Shepherd  v. 
Nabors,  6  Ala.  631 ;  Dunn  v.  Davis,  12  Ala.  135  ;  Ellis 
V.  Ellis,  15  Ala.  298  ;  Hodgson  v.  Ambrose,  Dong.  32T ; 
9  Ala.  716. 

The  rule  in  Shelley's  case  has  no  application,  because 
the  estates  of  the  ancestor  and  heirs  are  not  of  the  same 
quality ;  Mrs.  Bledsoe's  interest  being  a  mere  equitable 
use  for  life,  wjiile  her  children  take  the  legal  estate. — 

2  Jarman  on  Wills,  244 ;  2  Story's  Equity,  §  845  a;  8  Paige, 
152;  2  Paige,  122.  In  cases  of  bequests  of  personal 
property,  the  rule  in  Shelley's  case  is  only  applied  to 
effectuate  the  intention,  and  not  on  grounds  of  public 
policy,  as  in  devisfes  of  realty.  If  the  subject  of  the  be- 
quest were  realty,  the  words  used  would  not  be  sufficient 
to  create  a  freehold  estate  in  Sarah  Bledsoe.  The  whole 
property  is  given  to  "the  heirs  of  the  body,"  and  tho 
time  of  enjoyment  by  them  postponed;  not  the  whole 
given  to  the  ancestor  for  life,  with  remainder  to  "  the 
heirs  of  her  body."  Moreover,  the  whole  bequest  is  an 
executory  trust,  to  which  the  rule  in  Shelley's  case  never 
has  been  applied. — 1  White  &  Tudor's  Leadi^ig  Cas^  ia 
Equity,  l\ ;   2  Jarman  on  Wills,   258 ;    2  Kelly,  807 ; 

3  ih.  559. 
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Watts,  Jdd«b  k  Jaomok,  iontra.^  *<  llaire  of  the  body," 
io  their  tachBi^l  8ftn»e,  are  wordd  of  limitation,  and  not 
wordi  of  purchase ;  'and  there  }b  nothing  in  the  -will  to 
eq)iain  or  limit  th^ir  meaning,  or  to  show  that  they  werd 
used  in  any  other  than  their  technical  sense.  The  clause 
can  have  no  other  legal  meaning,  than  if  it  was  in  these 
words:  '^To  Sarah  Bledaoe  one  part  daring  her  life,  and 
at  her  death  to  the  heirs  of  her  body ;  she,  the  said  Sarah, 
to  have  no  right  to  sell  or  dispose  of  the  same/'  If  this 
were  the  langaage,  the  children  of  Sarah  Bledsoe  could 
not,  nader  oar  deeisions,  take  as  porcluiders  f'ora  the 
testator. — ^Ewring  v.  Standefer,  18  Ala,  400;  Hamner  v. 
Smith,  22  Ala.  488;  MacRen  ▼•  Macheo,  15  Ala.  873; 
BQodflrrasa  v.  Landman,  26  Ala.  593,  and  authorities  cited 
in  these  several  cases ;  also,  Keyes  on  Chattels,  §§  246-50. 
The  clanee  prohibiting  Sarah  Bledsoe  from  selling  or 
disposing  of  her  share,  is  void. — Keyes  on  Chattels, 
ff  181-133.  William  Bledsoe  having  reduced  the  prop- 
erty to  possession  during  coverture,  his  marital  rights 
attached,  and  it  became  his  absolute  property. 

R.  W.  WALKER,  J.— [March  9, 1861.]— In  its  tpihni- 
cal  sense, the  term  "heirs  of  the  body  '*  iiicludes  all  per- 
sons who  successively  answer  the  de^ription  of  heir  of 
the  body ;  and  hence  it  embraces  the  whole  line  of  lineal 
descendants,  to  the  most  remote  generation.  Techni- 
cally construed,  the  expression  is  one  which  cannot  be 
used  ^o  describe  the  children  or  grandchildren  of  a  living 
person,  for  ^^neTno  est  halves  viventia.*'  That  the  term,  as 
used  in  this  will,  cannot  be  understood  in  this  tecbnical 
sense,  is  plain ;  because  the  testator  directs  the  estate  to 
vest,  during  the  life-time  of  Sarah  Bledsoe,  in  the  "heirs 
of  •the  body  "  of  Sarah  Bledsoe.  That  this  was  the  inten- 
tion of  the  testator,  seems  too  clear  for  doubt.  On  the 
death  of  the  widow,  the  property  is  to  be  divided  into 
seven  equal  parts,  "and  then  disposed  of  as  follows."  To 
what  time  does  then  here  refer?  Obviously  to  the  period 
of  division,  the  death  of  Mrs.  Breedlove.  Next  we  h^ve 
the  manner  in  which  these  seven  parts  are  to  be  then  dis- 


184 SUPREME  COURT 

fioberte  and  Wife  t.  OgbouniiD, 

•  poaed  of— ^^^  to  the  h^irs  of  the  body  of  Sarah  Bledsoe, 
one  part."  If  the  testator  had  stopped  there^  there  would 
be  no  room  to  doubt  that  the  will  woold  haee  opeimted  a 
complete  giit  of  that  one  part,  to  take  effect  at  that  tiroe^ 
in  favor  of  the  persons  answering  the  description  of  heirs 
of  the  body  of  Sarah  Bledsoe.  .The  words  which  follow 
simply  postpone  the  enjoyment  of  the  property  by  the  * 
legatees  daring  the  lifetime  of  Mrs.  Bledsoe,  by  reserve 
ing  to  her  the  ose  and  benefit  of  the  same  daring  that 
time.  The  qualification  attached  to  Mrs.  Bledsoe's  use 
of  the  property,  '^  not  to  sell  or  di^)ose  thereof,"  (whether 
valid  or.notf)  is  at  least  indicative  of  the  intention  of  the 
testator  to  give  only  a  uae^  and  not  a  property  or  esiaie  in 
the  corpus  of  the  legacy.  The  heirs  do  not  take  on  the 
death  of  Sarah  Bledsoe,  bat  they  then  come  into  the  eu* 
joyment  of  that  which  they  took  on  the  division  made 
during  her  life-time.'  The  term  ** heirs  of  the  body"  iS| 
therefore,  used  to  describe  persons  who  take  an  interest 
before  the  death  of  Mrs.  Bledsoe ;  and  hence  the  persona 
answering  that  description  take,  not  as  her  heirs,  but  di^ 
rectly  from  the  testalor,  as  purchasers  under  the  will. 

Mr.  Fearne  says,  that  when  the  words  "heirs,"  &c., 
"  operate  only  to  give  the  estate  imported  by  them  to  the 
heirs  described  originally,  and  as  the  persons  in  whom 
that  estate  is  considered  as  commencing,  and  not  deriva- 
tively from  or  through  the  ancestor,  they  are  properly 
words  of  purchase." — Fearne  Rem.  79, 1&4. 

The  attempt  to  bring  this  case  within  the  rule  in  Shel* 
ley's  case — erroneously  so  called,  when  applied  to  person* 
alty— cannot  succeed,  without  transposing  and  omitting 
words  found  in  the  will,  and  adding  others  not  used  by 
the  testator*  The  proposition  is,  that  the  clause  as  it 
standi  is  the  same  in  effect  as  if  it  read  thus — "To  Sarah 
Bledsoe  dnring  her  life-time  one  part,  but  not  to  sell  or 
dispose  thereof  and  after  her  death  to  the  heirs  of  her 
body."    This  is  not  what  the  testator  has  said.    He  givea 

I  the  one  part  to  the  heirs  of  the  body  of  Sarah  Bledsoe, 

reserving  to  her  simply  a  icse  during  her  life-time ;  and 

^  this  use  he  stadiously  seeka  to  distinguish  from  a  prop« 
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ertj  ID  the  carpua^  hj  deojiog  to  ber  the  right  to  tell-or  * 
dispose  of  it.  Tho  wor<k  foond  in  the  will  give  to  the 
''heira  of  the  body,"  &o.,  the  eaiive  property  in  the  eor- 
fva  of  the  k^cy ;  simply  peetpcMing  the  time  of  its  en* 
joymeuti  iu  order  that  Mrs*  Bledsoe  may  have  the  tem- 
porary use.  The  words  iw  transposed,'  and  added  to, 
give  to  Mrs.  Bledsoe  the  property  ia  the  o&rpm&  daring 
her  life,  with  remainder  to  the  heirs  of  ber  body.  In  the 
claase  as  it  stands,  the  idea  of  a  remamder  ie  studiously 
excluded,  while  in  that  proposed  as  a  substitute,  it  is  the 
controUiug  and  fundamental  idea.  In  the  will  fis  it  wae 
written  by  the  testator,  while  the  «ise  of  the  property  is 
secared  to  Mrs.  Bledsoe,  this  use  is  .clearly  separated 
from  the  title  to  the  corpus  of  the  pix^erty,  which  vests 
at  the  time  of  the  division  iu  the  persons  desiguated  as 
the  heirs  of  the  body  of  Sarah  Bjedeoe.  These  hetrs 
take  the  entire  property,  not  a  remainder  after  a  life-es* 
tate ;  and  the  reservation  iu  favor  of  Mrs.  Bledsoe  is  not 
of  the  thing  itself,  but  of  the  use  and  beoefit  for  a  speci- 
fied time.  In  this  respect,  the  case  is  distinguishable 
from  all  those  which  have  been  held  to  fiill  within  the 
rale  in  Shelley's  case. — See  Shepherd  v.  Nabors,  6  Ala. 
631;  Eeyes'  Chattels,  §  859(a),  $  202;  2  Story's  £q. 
§845 (a);  Wilks  v.  Greer,  14  Ala.  487-442;  Goldingv. 
Qolding,  24  Ala.  125. 

It  is  to  be  borne  in  mind,  that  by  the  seventh  clause  of 
his  will,  the  testntor  directs  that,  on  the  death  or  inter- 
marriage of  his  widow,  all  his  real  estate  shall  be  sold  to 
the  best  advantage;  and  the  language  of  the  succeeding 
elaose  must  be  construed  with  reference  to  this  provision. 
Although  there  is  no  express  allegation  to  that  effect, 
jet  it  is  to  be  presumed  that  the  executor  sold  the  land, 
as  directed,  on  the  death  of  Mrs.  Breedlove;  and  the  ex- 
hibit attached  to  the  bill  seems*  to  confirm  this  presump- 
tion. At  all  events,  the  words  of  the  wilt  must  be  con- 
strued as  if  bis  directions  had  been  obeyed.  Land  ordered 
to  be  sold  is  regarded  ae  money  for  every  purpose  neces- 
sary to  effectuate  the  intent  of  the  testator. 

In  Clark  v.  Clark,  (8  Paige,  162,)  it  was  held,  that  the 
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bequest  of  the  use  of  the  residue  of  the  testator's  per-  • 
sonal  estate  (which  was  directed  to  be  sold),  Ibr  the  life 
of  the  legutee,  or  for  any  shorter  period,  does  not  entitle 
sQch  legatee  to  the  possessioaof  the  fund.  The  executor 
should  retain  the  ftind  in  his  own  hands,  and  pay  over 
the  income  thereof  to  the  legatee  as  it  accrues ;  and  if 
the  executor  suffers  the  capital  to  go  into  the  hands  pf 
such  legatee,  toeiiablehim  to  collect  the  income  himself, 
he  must  take  sufficient  security  from  the  legatee  to  insure 
the  return  of  such  capital. — See,  also,  Lovcnhoven  v.  Shu- 
ler,  2  Paige,  122. 

This  court  has  held,  that  the  proper  practice  in  the 
chancery  cour^,  in  such  cases,  is  to  give  the  legatee  for 
life  the  option  of  taking  the  money  upon  his  executing  a 
suitable  bond,  and,  in  case  of  his  failufe  to  do  so,  then  to 
order  the  money  to  J>e  let  out  Ob  loan,  and  the  interest 
collected  anDually,  and  paid  over  to  him. — Mason  v. 
Pate,  34  Ala.  392. 

But,  if  wd  were  to  concede  that  Mrs.  Bledsoe  took  a 
technical  lifb-ei/ate,  not  a  mere  usufructuary  interest; 
still  the  rule  would  not  apply,  if  the  remainder  is  to  vest 
during  her  life,  in  certain  persons  described  as  the  ^' heirs 
of  her  body;"  for  that  fact  would  negative  the  idea,  that 
these  words  were  to  be  construed  in  their  technical  sense. 
Wherever  these  words  are  used  as  ^*'des<:riptio  personarum^** 
and  not  as  compr'^hending  the  whole  line  of  descendants 
in  injt'ntiimy  they  are  words  of  purchaee^  not  of  limitation^ 
and  the  rule  in  Shelley's  case  has  no  application. 

Mr.  Pearne  says,  that  the  inquiry,  in  reference  to  the 
application  of  the  rule  in  Shelley's  case,  is  reducible  to 
two  simple  questions,  viz.:  *'ls  the  limitation  to  the  heirs, 
&c.,  6o  calculated  and  directed,  that  the  person  claiming 
under  it  must  entitle  himself  merely  under  the,  descrip- 
tion of  heir  of  the  species  denoted  by  the  words  in  their 
teehnical  sense  ?  And  it  so,  is  there  anything  to  restrain 
the  same  words  from  equally  extending  to  and  compre* 
bending  all  other  persons  successively  answering  the 
same  description,  or  from  enlitliug  them  alike  under  it, 
and  eo  nomine?    A  negative  answer  to  either  branch  of 
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this  iuqmry  Beems  to  exolade  the  application  of  the  role." 
Feame  Rem.  199.  < 

We  have  already  expressed  the  opiiiion,that  the  words 
** heirs  of  the  body  "  were  here  used  as  descriptive  of  par- 
ticular persons,  who  were  to  take  an  interest  under  the 
vill  deriog  the  life  of  their  ancestor,  and  not  as  embra- 
cing all  other  persons  who  might  succc^seively  answer  the. 
description  of  ^^heir  of  the  body  of  Sarah  Bledsoe/'  un- 
derstanding that  expression  in  its  technical  sense.  .This 
being  so,  both  branches  of  the  inquiry  proposed  by  Mr. 
Fearne  must  be  answered  in  the  negative. 

The  view  we  have  taken  derives  support  from  the  fact, 
that  Sarah  Bledsoe  had  children  living  at  the  date  of  the 
will,  who  might  take  under  it,  if  we  understand  the  ' 
words  in  their  popular,  not  in  their  technical  sense  ;  that 
Urs.  Bledsoe  had  received  advancements  from  her  father 
during  his  life-tim^  and  that  he  made  a  further  separate 
provision  for  her  by  his  will ;  that  she  was  at  the  time  a 
married  woman,  and  tha^  her  father  must  be  presumed  to 
have  known  that  a  gift  to  his  daughter  would  enure  to  the 
benefit  of  the  husband,  to  the  exclusion  of  her  children. 

Our  conclusion  is,  that  the  terms  *' heirs  of  the  body 
of  Sarah  Bledsoe,"  were  intended  as  descriptive  of  the 
children  of  Sarah  Bledsoe  who  might  be  living  at  the 
time  appointed  for  the  division  of  the  property,  namely, 
the  death  of  the  testator's  wido^  that  the  persons  thus 
described  take  from  the  testator  directly,  as  purchasers, 
and  not  through  Mrs.  Bledsoe  in  succession,  as  her  heirs. 
Hence  the  rule  in  Shelley's  case  has  nothing  to  do  with 
the  case. — See  Woodley  v.  Findlay,  9  Ala.  720;  Dunn  v. 
Davis,  12  Ala.  185 ;  Powell  v.  Glejin,  21  Ala.  466;  Dur- 
den  V.  Burns,  6  Ala.  368;  Dudley  v.  Porter,  16  Ga.  618;' 
Hodgson  V.  Buasey,  2  Atk.  89;  Keyes'  ChaU.  §102. 

Decree  reversed,  and  cause  remanded. 

STONE,  J. — I  am  not  able  to  agree  with  either  the 

reasoning  or  conclusions  of  the  majority  of  the  court,  as 

expressed  in  their  opinion.     I  have  found  no  case,  and  I 

apprehend  none  can  be  found,  which  f^grees  with  this  in 

10 
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its  facta,  and  which  assorts  that  heirs  of  the  body  take  as 
purchasers!  In  Baldwin  v.  Carver,  (1  Cowp.  81€,)  Lord 
Mansfield  said,  "The  rale  of  law  most  nndoubtedly  is, 
that  a  devise  to  the  heirs  general  or  special  ef  a  man 
alive,  is  void/'  In  the  same  ease,  which  in  its  pvinciples 
is  not  distingaishable  from  this,  save  in  the  feature  that 
there  was  in  that  case  an  attempted  beqnest  over  of  the 
personalty  if  the  life-tenant  died  without  heirs  or  issue, 
that'Same  learned  judge  remarked,  *^lt  strikes  me,  as  at 
present  advised,  that  the  subsequent  limitation  of  the 
personalty  is  too  remote." 

There  is  a  rule,  well  defined  and  sensible,  that  "where 
a  bequest  is  to  children  or  grandchildren  generdtty^  pay- 
able ut  a  certain  time,  or  at  the  happening  of  an  event, 
.then  all  who  fill  the  description  and  are  in  ease  at  the 
tirrie^  or  at  the  happening  of  the  event^  take."  The  spirit 
and  sense  of  this  rule,  I  apprehend,  lie  in  the  following 
two  principles:  Ist,  there  is  a  policy  of  the  law  to  so 
construe  the  language  of  the  /estator,  as  to  let  in  the 
largest  possible  number  of  beneficiaries ;  and,  2d,  when, 
by  the  terrfts  of  the  bequest,  the  property  becomes  ne- 
"cessartly  divisible — namely,  by  the  occurrence  of  the 
timey  or  the  happening  of  the  event  specified,  then  the  door 
must  be  closed  against  after-beneficiaries,  or  the  result 
would  be  to  make  the  distributive  portions  unequal ; 
which  would  defeat  the  express  intention  of  the  testator. 
These  rules,  thus  expounded,  lend  no  support  to  the 
opinion  of  the  majority,  because  the  will  contains  no 
provision  for  the  division  of  the  property  among  the 
heirs  of  Sarah  Bledsoe.  On  the  contrary,  such  property 
could  not  properly  be  divided  among  the  heirs,  during 
the  life-time  of  Sarah  Bledsoe. 

A  further  argument:  Theruleinvokedhas  no  pertinence 
in  determining  whether  the  words  "heirs  of  the  Ijody*' 
dQsignate  a  class  of  persons  who  take  as  purchasers,  or 
are  words  of  limitation,  defining  the  quantum  of  estate 
in  the  first  taker.  It  only  obtains  between  persons,  whose 
right  to  take  as  purchasers  is  shown  by  the  terihs  of  the 
instrument.    The  present  will  contains  none  of  the  wordd 
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irhich  impart  to  "the  phrase  heirs  of  (he  body  the  more 
definite  import  of  children. 

The  will  of  Mr.  Breedlove  gives  a  vested  legacy  to  the 
"  heirs  of  the  body  of  Sarah  Bledsoe,"  or  it  gives  them 
nothing.  It  was  postponed  in  enjoyment  until  the  death, 
first  of  testator's  widow,  Mrs.  Breedlove,  and  afterwards 
antil  the  death  of  Sarah  Bledsoe.  The  division  of  the 
estate,  directed  to  take  place  at  the  death  of  Mrs.  Breed- 
love, was  not  lor  the  purpose  of  ascertaining  the  partic- 
ular share  that  should  go  to  each  heir  of  Sarah  Bledsoe's 
body,  but  to  define  the  sum  out  of  which  the  heirs  could 
claim  partition  at  the  death  of  their  mother,  Sarah  Bled- 
soe. This,  then,  created  no  necessity  for  closing  the 
door  against  after-born  children.  In  my  opinion,  the 
legal  questions  in  this  case  stand  precisely  as  they  would 
etand,  if  the  testator  had  himself  perfected  the  division 
of  his-estatCy  to  take  effect  at  the  death  of  testator's 
widow,  and  had  bequeathed  certain  named  property  then 
to  go  "to  the  heirs  of  Sarah  Bledsoe, — she,  the  said  Sarah, 
to  have  the  use  and  benefit  thereof  during  her  life,  but 
not  to  sell  or  dispose  thereof."  Thus  construed,  no  one 
would  contend,  that  the  particular  class  of  heirs  of  Mrs. 
Bledsoe's  body,  who  should  be  in  life  at  the  death  of 
Mrs.  Breedlove,  would  take  as  purchasers,  to  the  exclu- 
sion of  after-born  children. 

An  argument  may  be  supposed  to  be  predicable  onthe 
collocation  of  the  language  of  the  bequest.  The  clause 
first  gives  the  property  to  the  heirs  of  Sarah  Bledsoe,  and 
then  reserves  a  life-estate  to  Mrs.  Bledsoe.  I  am  not  able 
to  perceive  any  force  in  this  argument.  The  law  regards 
the  substance,  rather  than  the  form  of  things.  The  sub- 
stance of  this  bequest  is,  that  Mrs.  Bledsoe  was  to  have 
the  use  and  benefit  of  this  property  during  her  life,  but 
not  to  sell  or  dispose  thereof;  and  at  her  death,  the  prop- 
erty to  go  to  the  heirs  of  her  body. — See  Leech  v.  Coolcy, 
6  Sm.  &  M.  98.  Thus  understood,  no  one  would  con- 
tend, that  the  heirs  would  be  purchasers. — See  Britton  v. 
Swinr.ey,  3  Mer.  116;  Bradley  v.  Peixoto,  3  "Ves.  Jr.  824; 
Simmonds  v.  Simmonds,  8  Sim.  22;    Elton    v.   Eason, 
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19  Ves.  73 ;  Moore  v.  Brooks,  12  Qrat.  135 ;  Kay  v.  Con- 
ner, 8  Humph.  633  ;  Ilooe  v.  Hooe,  la  Qrat.  245  ;  Ewing 
V.  Standefer,  18  Ala.  400 ;  Machen  v.  Macben,  16  Ala.  873 ; 
IRoperon  Legacies,  46  c<  seq.;  Elmore  v.  Muatin,  28  Ala. 
809;  11  Geo.  67* 

Holding  that  the  term  heirs  of  the  body^  as  found  in  this 
will,  is  no  more  definite  than  it  would  be  if  it  followed 
the  creation  of  the  life-estate  in  Mrs.  Bledsoe,J[  cannot 
regard  the  pre«ent  complainant  as  a  purchaser. 


JEMISON  V8.  SMITH. 

[detinuj?  fob  slaves.] 

1.  Pirohateof  fiweign  mil;  necessity  /or. — A  foreign  will  must  be  proved 
to  have  b**en  admitted  to  pcobate,  before  a  certified  copy  of  it  can 
be  received  as  evidence  of  title  to  personal  property,  or  become 
admissib<<>  evidence  under  the  act  of  con  grew  of  1790. 

2.  Judicial  notice  of  courts, — The  courts  of  this  State  will  take  judi- 
cial notice  of  the  facts,  that  the  proceedings  of  courts  of  ordinary 
in  a  sister  State,  under  the  constitutional  and  statutory  provisions 
in  evidence  in  this  case,  are  lamentably  loose,  and  that  their  re- 
cords are  made  up  with  peculiar  carelessness  ;  and  will  therefore, 
in  construing  the  records  of  those  courts,  adopt  such  a  construc- 
tion of  the  language  as  will  be  most  favorable  iq  the  maintenance 
and  regularity  of  their  proceedings,  without  supplying  what  is  ab- 
solutely wan  tint:. 

3.  Prolate  of  foreign  will ;  svfficiency  and  proof  of. — A  transcript  from 
the  records  of  a  court  of  ordinary,  in  Georgia,  properly  certified 
under  the  act  of  congress  of  1790;  containing  a  copy  of  a  will,  an 
affidavit  beneath  it  by  one  of  the  subsciibing  witnesses,  purport^ 
ing  to  have  been  made  before  **  J.  Thigpeu,  J.  P.,"  to  the  efifect 
*'  that  he  believes  he  assigned  his  nanse  at  the  last  part  of  the  with- 
in instrument  of  writing  ;  "  followed  by  an  entry,  stating  that  B. 
S.  and  J.  8.  were  "sworn  executors;'*  and  other  entries,  showing 
that  the  per^-^ons  so  appointed  discharged  several  executorial  .du- 
ties, and  were  recognized  by  the  court  as  executors,— musl^ under 
the  constitution  and  laws  of  that  State,  as  proved  in  this  case,  be 
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regarded  as  showing  the  probate  of  the  will,  and  the  appointment 
and  qnalipcation  of  the  executors. 

4.  Pre^mnpiion  of  probaU  from  lapse  oft  hue. — Authorities  cited  on  the 
questionf  whether  the  probate  of  a  will,  nearly  sixty  years  old, 
would  be  presumed  from  lapse  of  time,  under  the  circumstances 
of  this  case. 

5.  Medu^dnnt  evidence, — Where  the*probate  of  a  will  is  shown  by  a 
transcript  from  the  records  of  the  proper  court,  duly  certified, 
other  parts  of  the  traiMcript.  containing  entries  relating  to  the 
testator^s  estate,  which  can  have  no  other  eileot  than  to  strengthen 
the  conclusion  that  the  will  was  admitted  to  probate,  are  merely 
redundant  evidence ;  and  their  admission  as  evidence  is,  at  most, 
error  without  injury. 

6.  Adminimu  AgatMi  iHterttt. — The  declarations  of  a  person  who  has 
; '             the  po9settioD  of  slaves,  to  the  effect  ''  that  tbey  had  been  loaned 

to  him  by  the  widow  of  &,  and  were  held  under  the  will  of  S.,' 
i  to  be  returned  at  her  death,  to  be  divided  as  directed  by  said 

will,"  are  competent  evidence  n^iainst  a  sub-purchaser  from  him  by 
subsequent  oontr&ct ;  so  also  are  his  declarations,  "  that  there  was 
a  dispute  about  the  title,  and  he  wonld  only  sell  such  title  as  he 
got  from  the  ah«riff,  as  be  was  informed  that  the  heirs  of  S.  would 
claim  them  at  the  death  of  his  widow/'  ^ 

7.  Amendment  of  complaint^A  compkiiiit  may  b^  aniended,  (Code, 
{2403,]^^3r  striking  out  the  name  of  one  of  the  platntifls,  who  was 
dead  at  tne  commencement  of  the  suit. 

8.  Motion  to  iupprees  depositions  taken  If  fore  amendment  of  complaUd, 
The  fact  that  the  complaint  is  amended,  after  depositions  have 
been  taken,  by  striking  out  tka  name  of  one  of  the  plaintifl^.wlio 
was  dead  at  the  oommencemeBt  of  the  fuit,  is  not  a  sufficient 
ground  for  the  suppreesion  of  such  depositions. 

9.  Bequat  of  eMat*  for  life,  wUk  remainder  oeer;  '^nurtainiy;  remote- 
ntu.-^"'  I  will  and  b^ueath  to  zny  beloved  wife  Eliwbeth  one  ne- 
gro woman,  named  Jane,  tj>  her  her'  life-time ;  then  she,  and  all 
her  increase  from  the  date  '^7,  to  be  equally  divided  among  the 
five  children,  if  living  at  that  time  ;  if  not,  to  their  heirs  lawfully 
begotten  of  their  body ;  if  none  sucii  heirs,  to  be  equally  divided 
among  themselvea  when  the  youn^iest  child  eomai  of  age ;  and 
sfter  my  wife's  life-time,  the  wench  to  be  hired  to  support  her 
children ;  if  her  labor  will  not  support  her  children,  they  must 
all  help  her,  as  they  are  to  reap  the  property  ;  and  my  desire  is, 
that  the  children  should  be  kept  together,  and  schooled  upon  the 
hire  of  the  negroes,  until  they  come  of  age  to  demand  them-*-the 
boys  at  twenty-one,  the  girls  at  aizteen  years  <^  age ;  and  till  then, 
the  hire  \a  go  to  the  support  of  all  the  children,  both  black  and 
white.  My  desire  ia,  that  if  any  of  the  children  should  die  before 
.it  comes  of  age,  they  all  should  have  his  legacy  equally  divided 
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among  them ;  and  if  any  one  of  the  negroes  dies,  they  all  shall 
make  him  equal  with  themselves/'  Held,  that  this  bequest  Was 
not  void  for  uncertainty,  but  created  a  life-estate  in  {he  widow, 
with  remainder  over  to  such  of  the  testator's  Bvq  children  as 
might  then  be  living,  and  the  lineal  desoendaiits,  then  .in  exist- 
ence, of  those  who  were  dead  ;  and  that  the  limitation  in  favor  of 
such  lineal  descendants  was  not  void  for  remoteness. 

Appeal  from  the  Circuit  Court  of  Snnlter. 

Tried  before  the  Hon.  William  S.  Mudd. 
♦ 

This  action  was  brought  by  James  B,  Smith  aud*  oth- 
ers, who  were  the  children,  grandchildren,  and  great- 
grandchildren  of  Sion  Smith,  deceased,  against  Wiliiam 
H.  Jemison ;   and  was  commenced  on  the  12th  April, 
1857.     The  defendant  pleaded — Ist,  the  general  issue; 
2d,  the  statute  of  limitation  of  six  jears.    The  plaintiffs 
claimed  the  slaves  in  controversy,  under  a  clause  in  the 
will  of  their  aneestor,  said  Bion  Smith,  deceased,  which 
was  in  the  following  words :  "I  will  and  bequeath  to  my 
beloved  wife,  Elizabeth  Smith,  one  negro  woman  named 
Jane,  to  her  her  life-time;  then  she,  and  all  her  Increase 
from  the  date  ninety-seven,  to  be  equally  divided  among 
the  five  children,  if  living  at  that  time;  if  not,  to  their 
heirs  lawfull  begotten  of  their  body ;  if  none  such  heirs, 
to  be  equally  divided  U  among  themselves  when  the 
youngest  child  comes  of  age ;  and  after  my  wife's  life- 
time, the  wench  to  be  hired  to  support  her  children  ;  if 
her  labor  will  not  support  her  children,  they  all  must 
help  her,  as  they  are  to  reap  the-property ;  and  my  desire 
is,  that  the  children  should  be  kept  together,  and  schooled 
upon  the  hire  of  the  negroes,  til  they  come  of  age  to  de- 
mand them — the  boys  at  twenty-one,  the  girls  at  sixteen 
years  of  age  ;    and  til  then,  the  hire  to  go  to  the  support 
of  all  the  children,  both  black  and  white,    'My  desire  is, 
that  if  ary  one  of  the  children  should  die  before  it  comes 
of  age,  that  they  all  should  have  bis  legacy  equally  divi- 
ded among  them;  and  if  ary  one  of  the  negroes  dies^ 
they  all  shall  make  him  equal  with  themseh^es."    The 
sljives  in  controversy  were  the  descendants  of  the  woman 
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J&ae,  Bieotioned  in  the  above-copied  clftQ«9  of  Sion 
Smith's  will ;  were  brought  to  this  State  in  1825,  by  one 
A.  M.  Griffio,  who  ba^  married  one  of  the  testator's 
granddaughters ;  were  sold  under  ejiecation  against  said . 
Qriffio,  and  were  bought  at  the  sheriff's  sale  hy  Clai* 
borue  Qriffin,  who,  about  the  year  1840,  sold  them  to  the 
defendant,  at  leas  than  their  full  ralue*  The  testator's 
widow  died  ia  May,  ISof 

At  the  May  tenn,  1858,  (JIoq.  A.  A.  Colbmah  pre- 
siding,) tbo  plaintiffs  asked  leave  to  amend  their  com* 
plaint,  by  striking  out  the  uameof  John  Jordan,  one  of  , 
the  plaintiffsy  who  was  proved,  by  the  dcpoaitions  then 
on  file,  to  have  been  dead  at  tho  commencement  of  the 
sait;  and  the  court  allowed  the  amendment,  agoiost  th# 
defendant's  objection ;  to  which  a  bill  of  exceptions  was 
reserved  by  the  defendant.  ■ 

At  the  November  term,  186S,  when  the  cause  was  called 
for  trial,  the  defendant  n^ojFed  to  euppress  the  depositions 
which  had  beeft  taken  by  the  plainti&  before  tbo  com- 
plaint waa  amended^  aa  above  statied,  beeause  they  were 
taken  before  the  said  amendment  was  made.  The  court 
overruled  thiS  motion,  and  allowed. the  depositions  to  be 
read;  to  which  the  defendant  excepted. 

On  the  .trial,  the  plaiutifid  offered  in  evidence  a  Iran*  - 
script  from  the  records  of  the  court  of  ordinary  of  .Wash- 
ington oonnty,  Georgia,  properly  certified  under  the  act 
of  cofignesa  of  1790,  and  containing — lat^  a  copy  of  the 
will  of  Sion  Smith,  deceased,  whioh  was  dated  the  14tb 
July,  1798,  and  to  which  the  names  of  Frederick  Cooper 
aud  Elizabeth  Smith  purported  to  be  subscribed  as  attest- 
ing witnesses ;  2d,  an  affidavit,  of  which  the  following  is 
a  copy : 

"State  of  Georgia,    )      Frederick  Cooper,  beiog  du- 
^Ya8hington    county.  J  ly  sworn,  saith,  that  he  believes 
that  he  assig^'ed  his  name  to  the  last  part  of  the  within 
•instrument  of  writing.  "Frbdbrick  Cooper." 


"  Sworn  to,  before  me,  this  2l8t  day  \ 
of  March,  1799.      J.  Thigpen,  J.  P."      [ 
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Beneath  this  certificate  was  an  entry, ormem<jrftndum,  . 
in  these  words:    "Britton  Smith,  Jordan  Smith,  sworn 
executors."    The  ti^nscript  also  pontained  a  •^oopy  of  the 

•bill  of  appraiiiement  on  the  estate  of  Sion  Bmtlh,  de- 
ceased," which  was  dated  the  12th  August,  1799,  and 
purported  to  be  "  certified  '**'  by  three  "  sworn  apprais- 
ers;" a  "(jopy  of  the  bill  of  the  sale  on  the  estate  of^Sion 
Smith,"  dated  November,  1799,  and  purporting  to  be 
"certified  by  Britton  Smith  and  Jordan  Smith,  execu- 
tors; "  a  "copy  of  second  inventory  and  appraisement" 

.  dated  the  27tt  I>ecember,  17^9,  and  purporting  to  be 
"certified  and  sworn  to,  8th  January,  1800,"  by  Jordan 
Smith,  bef<jre  «T.  Watts,  cl'k;"  an  aflidavit  by  Eliza- 
beth Smith  and  Frederick  Cooper,  taken  by  a  justice  of 
the  peace,  on  the  8th  August,  1799,  to  the  effect  that 
they,  "having  been  removed -by  the.  inferior,  court  of  the 
county  and  State  aforesaid  from  their  administration  on 
the  estate  of  Sion  Smith,  deci)|i3ed,"  "have  resigned  into 
the  hands  of  Britton  Smith  and  Jordan  Smith,  who  were 
established  executors  to  the  last  will  and  testament  of 
said  Sion  Smith,"  all  the  property  in  their  hands  belong. 
ing  to  said  estate ;  a  receipt,  dated  the  8th  August,  1799^ 
and  purporting  to  be  given  by  Britton  Smith  and  Jordan 

•  Smith,  "executors  to  said  estate,"  for  the  property  de- 
livered to  them  by  Elizabeth  Smith  and  Frederick  Coop- 
er; and  several  entries,  purporting  to  show  the  annual 
income  and  expenditure  of  said  estate,  and  to  be  sworn 
to  by  Jordan  Smith,  before  a  justice  of  the  peace,  in  the 
following  form: 

"  Book  A,  page  37. 

"Dec.  3, 1802,  The  income  of  Sion  Smith's  es- 
tate, the  hire  of  four  slaves,  amounting  to..  5232  87 

Expenditures  of  Sion  Smith's  estate,  amounting 

to 109  98 


Services  excepted. 

Jordan  Smith,  Ex'r." 
"  The  justness  of  the  above  sworn  to,  "j 
this  7th  December,  1803,  before  me.         > 
I.  Irwin,  J.  P."      i 
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The  defendanf  objected  to  the  reading  of  tW8  entire 
transctipt,  as  a  whole ;  and  also  to  that  part  which  pnr- 
ported  to  be  a  copy  of  the  will  of  Sion  Smith,  and  to  the 
remaining  portions,  separately.  The  court  overruled 
each  of  the  objections,  and  allowed  the  trianscript  to  be 
read ;  to  which  exceptions  were  reserved  by  the  defendant. 

Daring  the  farther  progress  of  the  trial,  the  court  al- 
lowed the  plaintifts  to  prove,  against  the  defendant's  ob- 
jection, "  that  A.  M.*  Griffin,  while  he  was  in  possession 
of  the  slaves  Judy  and  her  children,  said,  that'  they  had 
been  loaned  to  hirn  by  Sion  Smith's  widow,  and  were  held 
Hinder  Sion  Smith's  will,  to  be  returned  at  her  death,  to 
be  divided  as  directed  by  said  will;"  also,  "that  Clai- 
borne Oriffin,  while  be  was  in  possession  of  sai4  slaves, 
Baid,  that  there  was  a  dispute  about  the  title,  and  he 
woald  only  sell  such  a  title  as  he  got  from  the  sheriff,  as 
bo  was  informed  that  the  heirs  of  Siou  Smith  would  claim 
them  at  the  death  of  his  widow."  To  the  admission  of 
tbese  declarations  exceptions  wer§  reserved  by  the  de- 
fendant. 

The  plaintiffs  read  in  evidence  the  constitution  and 
several  statutes  of  the  State  of  Georgia,  relating  to  the 
organization  and  jurisdiction  of  courts  of  ordinary,  and 
abolishing  estates-tail,  aqd  the  case  of  Jordan  v.  Cam- 
eron,  reported  in  12  Qeo.  Rep.  267;  and  the  defendant 
read  in  evidence  the  case  of  Gra}/  v.  GVay,  reported  iu 
20  Geo.  Rep.  804 ;  all  of  which  are  made  parts  of  the  bill 
of  exceptions.  The  case  of  Jordan  v.  Cameron  was  a 
bill  in  chancery,  filed  by  the  heirs,  assignees,  and  legal 
representatives  of  Sion  Smith's  five  children,  in  1852,  to 
recover  certain  slaves,  who  were  alleged  to  be  the  de- 
scendants of  the  woman  Jane;  in  which  the  court  held, 
that  the  will  of  Sion  Smith,  being  more  than  fifty  years 
old,  "was  admissible  as  an  ancient  paper,"  although  the 
probate  ^^s  defective.  In  the  case  of  Gray  v.  €rmy,  the 
following  -points  were  decided:  1.  In  Georgia,  it  was 
tbe  early  policy  to  abolish  the  English  law  of  entails  and 
descents,  so  far  as  it  tended  to  preserve,  undivided,  landed 
estates  in  families.     2.  A  bequest  of  personal  property, 
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which  woul4  create  ao  estate-tail  ander  the  English 
statute  (/« <fenibS,  veatB  an  absolute,  nnqualified,  fee-simple 
estate  in  the  first  taker.  8.  The  constraction  of  the 
statute  de  donis  must  be  determined  by  the  English  de- 
cisions. 4.  Under  a  bequest  of  slaves  to  the  testator's 
two  daughten  Jane  and  Sarah,  to  be  equally  divided  be« 
tween  theia;  ^^and  should  the  said  Jane  and  Sarah,  or 
either  of  tbemy  die  without  an  heir  begotten  of  their 
bodies,  then  their  part  qr  parts  to  be  equally  divided  be- 
tween Polly  Morrison,  my  said  sons,  and  the  survivor/' 
the  limitation  over  is  void  for  remoteness. 

The  court  charged  the  jury  as  follows: 

<•  1.  That  if  they  should  find  for  the  plaintiffs,  the  plain- 
tiffj?  would  be  entitled  to  recover  reasonable  hire  from  the 
death  of  Sion  8mith*8  widow,  as  shown  by  the  proof. 

**2.  That  the  bequest  of  Jane  and  her  ipcrease,  in  the 
will  of  Sion  Smith,  to  his  widow  and  children  and  the 
heirs  of  their  bodies,  was  not  void  for  uncertainty. 

*'3.  That  the  provisions  of  said  will,  under  which  the 
plaintiffs,  as  children,  grandchildren,  and  great-grand- 
children of  Sion  Smith,  claim  in  this  action,  are  not  void 
under  the'  laws  of  Georgia  in  evidence;  and  the  said 
grandchildren  and  great-grandchildren  can  take  under 
said  will. 

"4.  That  if  they  believed  all  the  evidence  before  them, 
they  had  a  right  to  presume  tliat  the  said  will  was  proper- 
ly admitted  to  probate;  and  if  they  so  believed  and  pre- 
sumed, the  copies  before  them  were  evidence  of  said  will, 
to  the  same  effect  that  the  original  would  be." 

The  defendant  excepted  to  each  of  these  charges;  and 
he  now  assigns  them  as  error,  together  with  all  the  other 
rulings  of  the  court  to  which  he  reserved  ezeeptions. 

TuRNBR  Rbavis,  for  appellant.— 1.  Section  ai03  of  the 
Code  does  not  apply  to  a  ease  in  which  one.  of  several 
plaintiffs  is  dead  at  the  commencement  ot  thesuit«  Such 
a  suit  is  a  nullity,  or,  at  least,  is  subject  to  be  dismissed 
when  the  fact  is  brought  to  the  notice  of  the  court. 
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Terms  cannot  be  imposed  on  a  dead  man,  nor  can  be  be 
compelled  to  pay  costs. 

2.  The  depositions  taken  before  the  complaint  waa 
amended,  ooght  to  have  been  suppressed,  because  the 
amendment  effected  a  substantial  eb^nge  of  parties  — 
llorback  v.  £nox,  6  Barr,  877.  In  the  cases  cited  to  this 
point  for  tb^  appellee,  the  amendment  worked  no  ehange 
of  parties. 

3.  The  transcript  from  the  records  of  tbe  court  of  or*-^ 
dinary  in  Georgia,  containing  what  purported  to  be  a 
copy  of  the  will  of  Sion  Smith,  ought  not  to  have  been 
admitted.  It  does  not  show  that  the  proof  of  the  will 
was  taken  by  the  court;  nor  that  tbf  probate  of  it  was 
granted  by  the  court ;  nor  that  it  was  ordered  by  the 
court  to  be  recorded  ;  nor  that  letters  testamentary  were 
granted  by  the  court ;  nor  that  any  executorial  bond  was 
given;  nor  that  any  settlement  by  tbe  executor  was  acted 
on  by  the  court;  nor,  in  fact,  that  any  action  of  the  judi- 
cial mind  was  had  on  any  of  tbe  matters  therein  con- 
tained. All  the  proceedings  appear  to  have  been  ex-parte, 
and  all  the  affidavits  to  have  been  made  before  a  justice 
of  the  peace.  Under  the  constitution  and  statutes  of 
Georgia,  which  were  read  in  evidence,  courts  of  ordinary 
are  courts  of  limited  and  special  jurisdiction ;  conse- 
quently, the  record  must  affirmatively  show  tbe  £acts  ne- 
cessary to  sustain  the  jurisdiction. — McCartney  v,  Cal- 
houn, 11  Ala.  110;  Steen  v.  Steen,  25  Miss.  530;  Gunn 
V.  Howell,  27  Ala.  663 ;  Wyatt  v.  Rambo,  29  Ala.  510 ; 
Lamar  v.  Commissioners'  Court,  21  Ala.  772;  Commis-  " 
sioners'  Court  v.  Thompson,  18  Ala.  ^94.  In  Jordan  v. 
Cameron,  12  Geo.  267,  the  demurrer  admitted,  "that  the 

'will  waa  proved  and  admitted  to  record  in  the  court  of 
ordinary,  and  that  letters  testamentary  were  issued  there- 
on;*' and  yet  the  court  expressly  say^  that  the  will  was 
not  properly  admitted  to  record,  and  was  admissible  only 
as  an  ancient  paper. 

4.  If  the  will  was  not  probated,  the  paper  purporting 
to  be  a  copy  ought  not  to  have  been  received  for  any 
purpose.    The  rule  authorizing  ajwill,  more  than  thirty 
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years  old,  tu  be  read  in  evidence  as  an  ancient  document, 
without  proof  of  probate,  applies  only  to  wills  devising 
real  estate ;  which,  in  England,  where  the  rule  originated, 
pass  the  title  to  real  estate,  without  probate ;  but  a  will 
of  personalty  cannot  be  received  as  evidence  of  title,  un- 
til it  has  been  probated.  The  rule  applies,  moreover, 
only  where  the  original  paper  is  produced,  or  a  sufficient 
predicate  is  laid  for  the  introduction  of  secondary  evi- 
dence.—Mitchell  V.  Mitchell,  8  S.  &  P.  33. 

5.  The  declarations  of  A.  M.  Griffin  were  not  explana- 
tory of  his  possession,  and  were  clearly  inadmissible. — 
Allen  V.  Prater,  30  Ala.  458;  Brice  v.  Lide,  SO*  Ala.  647; 
Perry  v.  Qraham,  18  Ala.  822;  McBride  v,  Thompson, 
8  Ala.  650;  Abney  v.  Kingsland,  10  Ala.  355. 

6.  The  declarations  of  Claiborne  Griffin  were  mere 
hearsay,  and  were  equally  inadmissible. 

7.  The  defendant,  being  in  lawful  possession  of  the 
slaves,  was  not  liable  for  hire  from  the  death  of  the  tenant 
for  life,  but  only  from  the  time  a  demand  was  made,  or 
from  the  commencement  of  the  suit. — Brock  v.  Headon, 
13  Ala.  870;  Vaughn  v.  Wood,  5  Ala.  804;  Lawson  v. 

'  Lay,  24  Ala.  184. 

8.  The  bequest,  under  which  the  plaintiffs  claim,  is 
void  for  uncertainty.  No  sensible  construction  can  be 
placed  upon  the  words,  which  will  harmonize  all  parts  of 
the  clause.  The  heirs  of  the  body,  it  declares,  take  noth- 
ing, unless  all  the  five  children  be  dead  at  the  death  of 
the  mother;  and  if  they  all  be  dead,  and  there  be  "none 
such  heirs,"  the  negroes  are  "to  be  equally  divided  among 
themselves."  In  tile  following  cases,  although  the  lan- 
guage was  not  more  ambiguous  or  uncertain  than  in  this  . 
case,  the  bequest  was  held  void  for  uncertainty:  Hoffman 
V.  Hankey,  8  My.  &  K.  876;  Newton  v.  Bichards,  2  Bea- 
van,  112;  Mohun  v.  Mohun,  1  Swanst.  301;  Abraham  v. 
Alman,  1  Russell,  509;  Bayeaux  v.  Beaux,  8  Paige,  333. 

9.  The  will  attempts  to  create  an  estate-tail,  or  a  limi- 
tation over  which  is  too  remote;  both  of  which  are  void 
in  Georgia,  where  the  will  was  made. — Gray  v.  Gray, 
20  Geo.  808;  Marbury  &  Crawford's  Digest,  220,  §  5, 
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Geo.  Q.  Lyon,  coiiira, — 1.  Section  2403  of  the  Code 
anthorizes  an  amendment  of  the  complaint,  by  striking 
out  the  name  of  a  dead  plaintiffy  equally  with  a  living 
plaintiff;  and  no  ineonvenience  can  reault  from  auch  an 
amendment. 

2.  The  motion  to  suppress  the  depositioBs  was  properly 
overruled. — Agee  v.  Williams,  30  AI&*  636;  Goldamttbi 
Forcheimer  k  Co.  v.  Picard,  27  Ala.  142. 

3.  The  transcript  was  properly  certified  under  the  act 
of  coDgress,  and  \tas  competent  evidence.  That  the  copy 
of  the  will  was  properly  admitted,  see  11  Ala.  721;  8  Ala. 
890;  24  Ala.  260;  6  numph.  601;  10  Sm.  k  Mar.  78; 
2  TJ.  S.  Digest^  284,  §§  643-46. 

4.  The  declarations  of  A.  M.  Griffin  and  Claiborne 
Oriffin  were  made  while  they  were  respectively  in  pos« 
session  of  the  negroes,  and  were  in  disparagement  of 
their  title;  consequently,  those  declarations  were  admis- 
sible evidence  against  the  defendant,  who  claimed  under 
said  Griffins.— 19  Ala.  722 ;  27  Ala.  458, 628, 651 ;  28  Ala, 
552,  236;  29  Ala.  174,  188,  457. 

5.  As  to  the  correctness  of  the  first  charge  given  by 
the  court,  see  12  Ala.  185;  23  Ala.  377;  21  Ala.  161; 
Story  on  Bailments,  §  414. 

6.  As  to  the  correctness  of  the  second  charge,  see 
21  Ala.  459;  23AIav818;  26  Ala.  292. 

7.  As  to  the  correctness  of  the  third  charge,  see  same 
cases;  also,  18  Ala.  149;  17  Ala.  62;  7  Ala.  246;  2  Jar. 
on  Wills,  61,  note  1;  3  Porter,  452. 

8.  As  to  the  correctness  of  the  fourth  charge,  see  Qantt's 
Adm'r  V.  Phillips,  23  Ala.  276,  and  cases  there  cited. 

A.  J.  WALKER,  C.  J.— [Feb.  12,  1861.]— If  the  will 
of  Sion  Smith  was  not  admitted  to  prebate,  it  follows, 
that  it  cannot  be  read  as  evidence  of  title  to  personal 
property,  and  that  a  copy  of  it  cannot  be  certified,  so  as 
to  become  evidence  under  the  act  of  congress  of  1790. 
It  is,  therefore,  a  very  important  question,  whether  the 
transcript  of  the  chancery  court  for  Washington  county, 
Georgia,  shows  that  there  was  a  probate  of  the  will.  All 
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that  we  find  in  the  transcript,  bearing  upon  this  point,  ia 
an  affidavit  by  one  of  the  subscribing  witnesses,  that 
^'  he  believes  that  he  assigned  his  name  at  the  last  part  of 
the  within  instrument  of  writing,"  taken  before  **J. 
Thigpen,  J.  P.  ;'*  and  following  the  affidavit,  an  entry 
that  the  executors  were  sworn.  The  record  also  shows, 
that  the  executors  discharged  several  of  the  duties  of  the 
executorial  trust,  and  were  recognized  as  executors  by  tho 
court. 

[2.]  We  musfe  judiciftlly  know^  that  the  proceedings  of 
courts  Qf  the  grade  and  jurisdiction  of  the  court  of  ordi- 
nary in  Georgia,  as  indicated  by  the  constitution  and 
laws  of  the  State  in  evidence  in  this  case,  are  lamentably 
loose,  and  that  their  records  are  made  up  with  peculiar 
carelessness.  It  is  the  duty  of  courts,  in  which  the  va* 
lidity  of  soch  proceedings  is  assailed,  to  construe  the 
language  used  in  a  light  as  favorable  to  their  maintenance 
as  it  will  admit,  without  undertaking  to  supply  that 
which  is  absolutely  wanting. — King  v.  Kent,  81  Ala^ 
642. 

[8:]  In  the  probate  of  wills,  there  is  but  little  formality. 
It  seems  that  there  was,  under  the  ecclesiastical  law,  no 
formal  announcement  of  the  judgmei>tof  the  court  upon 
the  sufficiency  of  the  proof;  but  the  proof  made  was  en- 
dorsed upon  the  will,  and  letters  testamentary  issued  to 
the  executors. — 2  Swinburn  on  Wills,  806;  1  Williaims 
on  Ex.  289;  Dayton  on  Surrogates,  194;  Slaughter  V. 
Cunningham,  24  Ala.  260.  It  is  not  shown  to  us,  that, 
at  the  time  when  the  will  now  under  consideration  was 
recorded,  there  was  any  law  in  Georgia,  requiring  any 
greater  particularity.  Indeed,  the  exemplification  of  a 
will,  with  no  greater  evidence  of  probate,  was  by  this 
court,  in  Slaughter  v.  Cunningham,  supra^  held  admissi- 
ble in  evidence,  upon  certificates  pursuant  to  the  act  of 
congress  of  1790.  The  only  manifestation  of  the  judg- 
ment of  the  court  upon  the  sufficiency  of  the  proof,  which 
seems  to  have  been  in  practice  given,  where  greater  form- 
ality was  not  exacted  by  the  statute,  was  the  letters  tes- 
tamentary, and  the  recording  of  the  instrument.     We 
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accordingly  find  tho  ^xpi^ftsiotis  probate  ADd  letters  tes- 
tamentary Qsed  as  eonyertiUe  tdmi,--l  Wiltutmeon  Ex. 
239;  Dayton  on  Bar.  19i;  1  Jar.  on  Wills,  214,  cbap.  ix, 
§  1 ;  King  v.  Netherseal,  4  Term,  358.  In  tbe  case  of  Lay 
T.  Kennedy,  (1  Watte  k  Ser.  896,)  there  waauo  judgment 
as  to  the  sufficiency  of  the  proof;  and  the  court  said: 
^Althoagh  there  is  no  formal  decree,  that  the  proof  of 
the  will  was  deemed  good;  yet  that  the  will  was  admitted 
to  probate  we  cannot  dpnbt,  as  otherwise  the  grant 
of  the  letters  of  administration  would  be  preposterous 
and  absurd."  It  is  thus  evident,  from  the  practice  in  the 
proring  of  wills,  from  the  manner  in  which  the  terms 
probate  and  letters  of  administration  are  ased,  and  from 
'  the  very  nature  of  the  acts  themselves,  that  the  court,  in 
spreading  the  will  upon  the  record,  and  gnuiting  to  the 
executors  authority  to  execute  it,  does  assert  the  estab*' 
lishment  of  the  will  in  its  judgment.  We  thinks  tb^re-  * 
fore,  that  the  record,  upon  a  fair  constructiioa,  must  be 
regarded  as  asserting  the  appointment  and  qualidcation 
of  the  executors,  and  that  the  will  was  put  upon  the  rec- 
ord; and  these  facts  involve  in  themselves  an  assertion 
of  tbe  probate  ot  the  will. 

The  sufficiency  of  the  proof  was  a  question  for  the 
coart  whieh  took  the  probate,  and  its  decision  cannot  be 
collaterally  assailed.  It  is,  therefore,  not  important  for 
us  to  inquire,  whether  the  affidavit  in  the  record  should  be 
intended  to  be  the  only  proof  upon  which  the  court  acted, 
or  whether  it  was  sufficient. 

[4.]  The  view  of  the  subject  which  we  have  taken,  also 
renders  it  unnecessary  for  U3  to  inquire,  whether,  from 
lapse  of  time,  the  probate  could  be  presumed,  pnder  the 
circumstances  shown  ^  but  upon  that  point  we  subjoin  a 
list  of  authorities,  which  pertain  to  the  question,  whether 
such  presumption  might  be  drawn:  Jordan  v.  Cameron, 
12  Georgia,  267;  Calvert  v.  Fitzgerald,  Littell's  Sel.  Cas. 
388-892;  Battle  v.  Holley,  6  Qreeuleaf,  145;  Giddings  v. 
Smith,  15  Verm.  344;  Mc Arthur  v.  Carrie,  32  Ala.  75, 
and  cases  cited. 

[5.]  The  other  parts  of  the  Georgia  record,  besides 
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the  will,  aDidavit,  and  appointment  of  executors,  could 
have  had  no  other  effect)  than  to  support  the  concloaion 
that  the  will  vras  admitted  to  probate;  apd  thona  could 
be  no  injury  from  their  admission  in  evidence. 

[().]  The.  declarations  of  A.  M.  Griffin  and  Claiborne 
Griffin  were  admissible  in  evidence.  They  were  the 
declarations  of  persons,  under  whom  the  defendant  held,  ' 
adverse  to  their  interest ;  and  were  relevant,  beeanse  they 
contributed  to  the  identification  of  the  property,  if  for 
no  other  reason. 

[7-8.]  The  two  points  made  by  the  appellant^  that  the 
court  had  no  authority  to  allow  an  amendment,  by 
striking  out  the  name  of  a  plaintiff  who  wos  dead  at  the 
commeticement  of  the  suit,  and  that  depositions  taken  ' 
iiefore  the  amendment  should  have  been  suppressed,  are 
alike  unmaintainable.  The  statute  authorizes  the  making 
*  of^ amendments,  by  striking  out  the  names  of  parties; 
and  we  can  perceive  no  reason  for  restricting  the  authority 
to  cases  where  the  party  was  living  at  the  commencement 
of  the  suit.  As  the  amendment  did  not  vary  the  issue, 
or  render  the  testimony  inapplicable,  and  there  was  noth- 
ing in  the  fact  that  the  deposition  was  taken  before  the 
amendment  calculated  to  injure  the  defendant,  neither 
justice,  nor^any  rule  of  practice  known  to  us,  required 
that  the  depositions  should  be  suppressed. — Goldsmith  v. 
Picard,  27  Ala.  142;  Agee  v.  Williams,  80  Ala.  686. 

[9.]  We  cannot  agree  that  the  clause  of  the  will,  under 
which  the  plaintiffs  claim,  is  void  for  uncertainty.  **In 
order  to  avoid  a  will  for  uncertainty,  it  must  be  incapa- 
ble ot  any  clear  meaning.*' — Mason  v.  Robinson,  2  Sim. 
&  Stu.  295.  Such  is  not  the  character  of  the  item  of  the 
will  which  we  are  called  upon  to  construe.  We  think 
we  take  no  undue  liberty  with  the  words,  when  we  inter- 
pret it  as  creating  a  lite-estate  in  the  widow,  with  re- 
mainder to  the  five  children  of  the  testator,  if  living  at 
her  death;  and  if  any  of  the  five  children  should  die  before 
the  death  of  the  widow,  then  to  such  of  the  five  children 
as  might  be  living  at  that  time,  and  the  then  existing 
heirs  of  the  body  of  such  as  might  be  dead;  and  if  any 
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of  the  five  children  should  die  before  the  death  of  the 
widow,  and  leave  no  descendants,  then  to  the  surviving 
children.  The  exigency  of  this  case  does  not  require  us 
to  extend  our  coDstroclion  farther/  It  is  unnecessary  for 
OS  to  inquire  into  the  effect  of  the  provision,  'Hhat  if  any 
one  of  the  children  should  die  before  it  comes  of  age, 
that  they  all  should  have  hit  legacy  divided  among  them/' 
It  does  not  appear  that  any  of  the  cfaildren  died  before 
coming  of  age.  It  is  manifest,  however,  that  the  opera- 
tion of  this  clause  would  be  perfectly  consistent  with  that 
of  the  previous  item,  except  in  the  single  contingency  of 
some  of  the  children  dying  under  age  leaving  issue. 
Whether,  in  that  contingency,  such  a  construction 
could  have  been  adopted  as  would  have  reconciled  the 
two  clauses,  it  is  unnecessary  to  inquire.  The  phrase 
heirs  of  the  body  is  shown  by  the  context  to  have  been 
used  in  the  sense  of  lineal  descendants  living  at  the  death 
of  the  tenant  for  life,  or  at  the  time  when  the  youngest 
child  should  come  of  age. — Powell  v.  Glenn,  21  Ala.  468 ; 
Williams  v.  Graves,  17  Ala.  62;  Fliun  v.  Davis,  18  Ala. 
132;  Bell  v.  Hogan,  1  St.  536.  The  limitation  over  upon 
failure  of  heirs  of  the  body,  was,  therefore,  not  too  remote; 
and  the  persons  who,  at  the  designated  time,  answered  to 
the  legal  description  of  heirs  of  the  body,  would  take  in 
default  of  such  of  the  testator's  five  children  as  might 
not  then  be  living. — Shackleford  v.  Bullock^  84  Ala.  416; 
2  Jar.  on  Wills,  1-17. 
Ju  tgment  affirmed. 
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MAKTIN  V9.  REED. 

[aCTIOK  ok  PB0MIS80RT  NOTE,  AGAINST  MAKER.] 

1.  Valtdiijf  0^  etmtract  made  vUh  iiawe^ — ^A  promissory  note,  given  to  a 
sUve,  for  moaey  borrowed  from  him  by  a  wiiite  man,  is  void,  and 
will  not  support  an  action. 

Appeal  trom  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  John  M.  C.  Reed,  against 
"W.  B.  Martin,  and  was  founded  on  the  defendant's  prom- 
issory note  ^or  $58,  dated  the  14tii  January,  1856,  and 
payable  on  the  l4th  January,  1857.  The  complaint  was 
in  the  form  prescribed  by.  the  Code,  (page  551,)  for  an 
action  on  a  promissory  note  "by  payee  against  maker." 
The  defendant  filed  two  plea^,  the  second  of  which  was 
in  these  words:  "For  answer  to  the  said  complaint,  the 
defendant  says,  that  said  promissory  note,  which  is  the 
foundation  of  this  suit,  was  giren  to  Henry,  a  slave  of 
John  Godwin,  deceased,  for  money  borrowed  from  said 
Henry;  that  plaintiff  obtained  said  note  from  said  Henry 
by  transfer  pf  aaid  Henry;  that  said  Henry  acted  and  con- 
tracted for  himself,  and  that  his  transfer  to  plaintiff  was 
void;  wherefore  defendant  says,  that  plaintiff  ought  not 
to  recover  in  this  action."  The  circuit  court  sustained  a 
demurrer  to  this  plea,  and  its  judgment  on  the  demurrer 
is  now  assigned  as  error. 

L.  W.  Martin,  for  the  appellant,  cited  Stanley  v.  Nel- 
son, 28  Ala.  514;  Tannis  v.  Doe  d.  St.  Cyre,  21  Ala.  454; 
Shanklin  v.  Johnson,  9  Ala,  271;  Brandon  v  Bank  of 
Hunts ville,  1  Stewart,  820;  Code,  §  1018. 

Philips  &  Weems,  contra, — The  law  presumes,  that 
money  in  the  possession  of  a  slave  belongs  to  his  master, 
and  that  all  transfers^  &c.,  are  made  by  and  with  the  con- 
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86ot  of  the  master;  aod  the   plea  doea  not  state  facts 
which  negative  thii  preaomptioo, 

STONE,  J.— [March  80, 18C1.]— The  status  of  a  slave, 
under  our  laws,  is  one  of  entire  abnegation  of  civil  ca- 
pacity. He  can  neither  make  nor  receive  a  binding 
promise.  He  has  no  authority  to  own  anything  of  value, 
nor  can  he  convey  a  valuable  thing  to  another.  Hence, 
he  cannot,  of  himself,  give  a  consideration,  ^Waluable  in 
the  law,"  which  consideration  is  necessary  to  uphold  an 
execatory  promise ;  and  indeed,  *^  any  person  who  sells  to, 
or  buys  or  receives  from  any  slave,  any  article  or  com- 
modity of  any  kind  or  description,  [other  than  vinous  or 
spirituous  liq[uors,]  without  the  consent  of  the  master, 
owner,  or  overseer  of  such  slave,  verbally  or  in  writing, 
expressing  the  articles,"  &c.,  is  guilty  of  a  misdemeanor. 
Code,  §  8285.  Vinous  and  spirituous  liquors  had  been 
provided  for  in  a  previous  section. — Code,  §  3283.  Money 
received  from  a  slave  comes  within  section  8285.  We 
have,  then,  the  case  of  a  slave,  who  could  not  be  the 
owner  of  money,  but  holdihg  money  which,  in  the  law, 
was  the  property  of  his  master,  (Webb  v.  Kelly,  at  the 
present  term,)  having  no  civil  capacity  to  part  with  that 
money,  or  to  reiseive  a  promise  to  repay  the  same,  but 
who  does  part  with  it  to  a  white  person, — the  latter,  in 
the  act  of  receiving  it,  committing  an  indictable  oftense 
under ourpenal  statutes.  Nay  more:  Mr.  Martin,  in  re- 
ceiving the  money  from  the  slave,  and  retaining  it,  sub- 
jected himself  to  an  action  at  the  suit  of  Mr.  Godwin,  for 
money  had  and  received. — Brandon  v.  Huntsville  Bank, 
1  Stew.  341.  Can  a  right  of  action  be  based  on  such  a 
promise  as  this  ? 

In  the  leading  case  of  Fable  v.  Brown,  (2  Hiire  Ch.  397,) 
the  court  of  appeals  of  South  Carolina — Ch.  Harper  de- 
livering the  opinion — ruled,  that  "an  executory  contract, 
made  with  a  stave,  cannot  be  enforced.  No  action  could 
be  maintained  on  a  bond  or  note  given  to  a  slave. 
^STeither  master  nQr  slave  could  maintain  an  action,"  ke^ 
In  the  case  of  Gregg  v.  Thompson,  (2  Const.  Rep.  330,) 
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the  sait  was  bfonght  by  the  maatef,  on  a  tirte  payable  to 
his  slave.  The  court  decided,  that  the  action  could  not 
be  maintained.     See,  abo,  Cobb  on  Slavery,  §  268. 

The  defense  set  up  in  the  second  plea,  if  proved,  will 
bar  all  action  on  the  note  in  suit;  and  the  circuit  court 
erred  in  sustaining  the  demurrer  to  if 

Reversed  and  remanded. 


MEAHEK  vs.  COX,  BRAINARD  ft  CO. 

[bill  in  equity  Fon  dissolution  and  settlkxent  of  partnership.] 

1.  When  equity  will  decree  diiiohdion  of  partnership. — Although  thd 
defendants  may  not  have  committed  snoh  aet»  of  miBConduct,  or 
been  guilty  of  auch  willful  yiolAtion  of  the  terms  of  the  oontract^ 
as  would  authorize  a  court  of  equity  to  decree  a  dissolution  of  the 
partnership  for  that  cause  ;  yet  a  dissolution  will  be  decreed,  • 
where  it  appears  that  they  refuse  to  carry  out  one-of  the  terms  of 
the  articles  of  partnership,  and  insist  that,  in  order  t'»  conduct  the 
partnership  business  successftiUy,  that  stipulation  must  be  either 
changed  or  disregarded ;  that  they  hate  refused  to  correspond 
with  the  complainants,  on  matters  conneotf^d  with  the  partnership 
business;  that  the  state  of  feeling  between  the  parties  justifiee 
the  apprehen'^ion,  that  the  joint  business  can  be  no  longer  prose- 
cuted to  the  mutual  advantage  of  all  the  partners  ;  that  th'.re  is 
no  partnership  property  which  might  be  sacrificed  by  a  sale,  and 
that  a  dissolution  would  not  probably  inflict  any  material  iixjuvy 
on  either  |»arty. 

2.  Jurisdiction  of  equity^  in.  such  case,  not  affected  hy  stipulation  provide 
ing  for  reference  to  arbitration. — A  stipulation  in  articles  of  partner- 
ship, providing  for  a  submission  to  arbitration  of  all  matters  of 
controversy  which  may  arise  among  the  partners,  does  not  take 
away  the  jurisdiction  of  equity  to  decree  a  dissolution. 

3.  Admission  of  new  partners. — New- members  cannot  be  introduced 
into  an  existing  partnership,  even  by  a  majority  of  the  partners, 
without  the  consent  of  the  others ;  yet,  if  the  others  recognize 
an^l  treat  the  new  members  as  partners,  and -continue  the  business 
with  them  under  the  original  articles,  this  is  sufficient  to  make 
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them  partner^,  and  to  reuder  the  original  articles  opcrutive  as  be' 
tween  them. 
4  WJuit  constitutes  partncnJiip. — A  contract  between  two  steamboat 
companies,  engaged  in  carrying  passengers  and  freight  between 
Montgomery,  Mobile  and  New  Orleans,  by  which  it  was  etipulated, 
that  each  company  should  furnish  a  specified  number  of  boats,  of 
which  the  respective  owners  should  ret;iin  the  property  and  as- 
same  the  risk;  that  all  losses,  injuries,  and  damages,  caueed  to 
third  persons  or  their  property,  whetJier  by  accident,  negligence, 
want  of  skill,  or  other  cause,  should  be  borne  solely  by  tlie  owners 
of  the  boat  causing  or  sustaining  such  loss  or  damage  ;  that  the 
compensation  of  agents,  at  specifiotl  points,  to  attend  to  the  joint 
business,  and  all  losses  paid  for  injuries  and  damages  on  cotton 
shipped  fron^  the  river  above  through  to  New  Orleans,  should  be  a 
charge  against  the  joint  fund,  and  be  borne  by  the  parties  ac- 
cording to  their  respective  interests  ;  that  the  proceeds  and  earn- 
ings of  each  boat,  deducting  tlierefrom  the  running  expenses, 
shoaid  be  ascertained  monthly!  and  be  divided  between  the  par- 
ties ip*  proportion  to  the  number  of  boats  furnished  by  them  re- 
spectively ;  that  uniform  prices  should  be  established,  and  through 
tickets  be  good  on  all  the  boats;  and  tliat  neither  party  should  be 
interested  in  any  other  boat  running  on  the  same  route,  or  make 
any  private  contract  fbr  his  own  advantage,  which  might  Ix^  inju- 
riods  to  tke  others,— ^constitutes  the  parties  partners  inter  sese. 

Appeal  from  the  Chancery  Court  at  Mobile, 
Ileard  before  the  Hop.  M.  J.  Saffold. 

On  the  7th  July,  1858,  Cox,  Brainard  k  Co.,  (a  arm 
composed  of  Henry  L.  Jayne,  F.  M.  Johnson,  and  W.  F. 
James,)  J,  M.  &  T.  Meaher,  (a  firm  composed  of  James 
M.  Meaher  and  Timothy  Meaher,)  Byrnes  Meaher  and 
Stewart  Cayce,  all  of  whom  were  then  engaged  in  run- 
oiog  steaqiboat^  on  the  Alabama  river,  carrying  passen- 
gers and  freight  between  Montgomery,  Mobile  and  New 
Orleans,  entered  into  a  contract,  of  which  the -following 
is  a  copy : 

"  Article©  of  agreement,  made  and  entered  into  at  Mo- 
bile, this  7tb  July^  A.  D.  1858,  by  and  between  the  firm 
of  Cox,  Bri^inard  &  Co.,  of  the  first  part,  and  the  firm  of 
J.  M.  k  T.  Meaher,  Byrnes  Meaher  and  Stewart  Cayce, 
of  the  second  part,  all  of  the  city  of  Mobile,  witness^  that 
the  said  parties,  each  being  owners  of  steamboats  em- 
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ployed  in  carrying  freight  and  passengers  to  and  from 
Mobile,  have  agreed  to  employ  and  run  steamboats  in 
the  trade  of  the  Alabama  river,  and  to  New  Orleans,  in 
concert ;  each  party  to  furnish,  properly  equipped  and  fit 
for  service,  at  their  own  cost  and  eie^ense  respectively,  a 
certain  number  of  boats,  as  agreed  between  them,  and  to 
divide  between  them,  in  certain  proportions,  the  net  pro- 
ceeds of  their  freight^  passage-money,  and  other  earn- 
ings, as  they  may  accrue,  after  satisfying  their  running 
expenses.  Wherenpon,  to  accomplish  said  object,  the 
said  parties  have  contracted,  agreed,  and  mutually  stipu- 
lated with  each  other,  as  follows:" 

(The  first  three  clauses  provide,  that  Cox,  Brainard  & 
Co.  shall  furnish  ten,  and  the  other  parties  two  steam- 
boats, which  are  specified  by  name,  and  a  particular  part 
of  the  business  allotted  to  each, — some  to  run  Ifetween 
Mobile  and  New  Orleans,  and  others  between  Mobile  and 
Montgomery;  some  during  the  winter  season,  or  high 
water,  and  others  during  the  summer  season.) 

*'4.  It  i«  further  mutually  agreed  between  the  pSrties, 
that  each  of  them  shall,  during  the  continuance  of  this 
agreement,  constantly  keep  ready  provided,  equipped 
and  fit  for  service  their  proportion  of  boats  as  herein- 
after  stipulated,  so  that  they  may  perform  the  service  re- 
quired of  them ;  and,  in  the  event  of  the  loss  or  disabling 
of  any  of  said  boats,  they  shall  b^  replaced,  when  wanted, 
by  the  proper  party,  by  others  fit  for  the  service,  as  near 
as  may  be. 

^'5.  It  is  also  agreed,  that  the  said  several  boats  shall 
be  and  remain  the  property  of  each  of  the  parties  re- 
spectivcl}',  as  heretofore;  that  they  shall  continue  to  be 
the  owners  of  said  boats,  and  they  shall  be  at  the  risk  of 
their  respective  owners  in  all  things.  All  repairs,  such  aa 
are  usually  made  by  the  crews  of  the  boats  while  in  use,, 
causing  no  delay  in  the  running  of  the  boats,  shall  be 
made  by  their  crews  respectively;  but  no  delay  shall  b.e 
allowed,  to  the  end  that  repaii-s  may  be  made  by  the 
crews;  and  where  repairs  are  needed,  they  shall  be 
promptly  made,  by  proper  workmen,  employed  and  paid 
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by  the  owners  of  the  respective  boats  at  their  own  cost 
aad  cbargesy  so  that  no  delay  shall  occur^  bat  that  the 
boats  shall  be  promptly  fitted  to  perform  their  service; 
and  if  any  boat  be  so  disabled  that  the  oecessary  time  for 
repairs  would  caase  the  loss  of  more  than  one  trip,  then' 
the  proper  party  shall  furnish  another  boat,  capable  to 
perform  the  service,  in  the  stead  of  the  disabled  boat; 
and  if  the  need  of  repairs,  in  any  case,  shall  ca\isc  the 
loss  of  a  trip  of  any  boat,  then  the  expenses  of  said  boat, 
daring  the  time  lost,  shall  be  at  the  charge  of  the  owner. 
*^6.  All  losses,  injuries,  and  damage,  either  to  the  ves- 
sel, cargo,  crew,  or  passengers,  or  to  third  persons,  wheth- 
er caused  by  accident,  negligence,  want  of  skill,  or  oth- 
erwise, shall  be  at  the  sole  charge  of  the  owner  of  the 
boat  causing  or  sustaining  the  lod9;  and  the  other  party 
shall  not  be  chargeable,  nor  called  on,  nor  be  responsible 
for  any  such  loss,  in  any  manner,  either  to  the  other 
party,  or  to  third  parties;  and  each  party  shall  answer 
exclusively  for  all  losses,  and  bear  the  same,*  and  each 
party  ^hall  be  exclusively  responsible  for  its  own  officers 
and  servants. 

*^7.  It  is  furthermore  agreed,  that  the  total  amount  of 
the  proceeds  and  earnings  arising  from  the  use  of  said 
steamboats  shall  be  ascertained  and  divided  monthly  be- 
tween the  said  two  parties,  and  paid  over  to  them  re- 
spectively— say  to  Cox,  Brainard  &  Co.  four-fifths,  and  to 
the  said  Meahers  and  Cayce  (the  said  parties  of  the 
second  part)  one-fifth ;  that  correct  and  full  accounts  shall 
be  kept  by  each  boat  of  its  receipts  and  expenditures,  and 
of  all  its  business,  and  that  each  party  shall  account  |o 
the  other  of  all  its  business  concerning  the  subject-mat- 
ter of  this  contract;  that  nothing  shall  be  charged,  but 
the  actual  expend^s  of  the  running  department  of  said 
boats,  exclusive  of  the  repairs,  value  of  the  use  of  the 
boats,  insurance,  taxes,  kc.;  the  amount  to  be  divided  to 
be  stated  by  computing  the  earnings,  and  deducting 
therefrom  the  wages,  provisions,  wood,  supplies,  and  all 
daily  expenditures  properly  belonging  to  the  running  of 
the  boats  for  the  time  being.    AH  bills  paid  must  be  filed, 
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and  proper  Toiiohers  taken,  in  everj  instance,  for  money 
paid;  which,  together  with  the  cash  and  an  account 
thereof,  with  the  books  in  explanation,  shall  be  returned 
at  the  end  of  ereiy  trip,  to  the  respective  offices  in  Mo- 
bile of  each  of  the  parties,  for  the  examination  of  the 
other  part  J ;  and  monthly  settlements  between  the  par- 
ties shall  be  made,  and  divisions  of  the  proceeds,  as  afore* 
said. 

*<8.  It  is  agreed,  thatf  the  prices  of  freight,  passage, 
&c.,  shall  be  nniforra  on  all  the  boats,  as  fixed  by  the  par- 
ties from  time  to  time ;  and  that  through  tickets  shall  be 
good  on  all  the  boats;  and  that  no  private  contracts  shall 
be  made  by  either  party,  contrary  to  the  meaning  and 
true  spirit  of  this  agreement,  nor  exclusively  beneficial  to 
either,  nop  injurious  to  either;  but  both  shall,  in  good 
faith,  so  act  as  to  promote  the  joint  advantage,  in  a  spirit 
of  fairness  and  equality  of  right.   . 

^*9.  It  is  expressly  stipulated,  that,  during  the  contin- 
uance of 'this  contract,  neither  party  shall,  under  any 
pretense^  run,  op  be  interested,  directly  or  indirectly,  in 
the  running  of  any  other  boat  or  boats  on  the  Alabama 
river,  or  betweea  Mobile  and  ^ew  Orleans;  the  profits 
of  all  said  trade  being  for  the  joint  account,  under  this 
agreement,  aa  herein  stipulated. 

^'10.  It  is  mutnally  understood,  that  the  salaries  or 
compensation  of  agents  to  promote  the  joint  business,  at 
Montgomery,  Selma  and  New  Orleans,  being  for  the  joint 
beni^t  of  both  parties,  shall  be  allowed  as  a  charge,  and 
paid  out  of  the  grees  earnings  of  the  boats,  as  a  charge 
agaioet  the  Joint  fund* 

^^  11.  It  is  ferther  understood  and  agreed,  that  the  days 
of  departure  of  the  boats  of  the  parties  of  the  second 
part,  while  Mb  oontraiet  laats,  shall  be  Sundays  and  Mon- 
days, unless  changed  and  otherwise  arranged  by  the  con- 
sent of  the  parties  to  this  eontmet. 

'^12.  The  parties  respectively  .agree,  that  each  shall 
account  to  t^id  parties^  for  all  Ipst  freight,  and  also  to 
each  other  foer  the  freigkt*money ;  aiid  that,  at  the  expira- 
tion of  each  year  of  the  duration  of  this  agreement,  each 
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f$Hj  shall  assume,  as  cash,  all  debts  due  to  each  boat  re- 
tpsctiTsIy,  aad  acooant  £^r  tka  amounts  thereof  to  the 
<4hsr  party,  as  if  soUeoted« 

*<13.  It  is  furthermore  the  agreement  of  the  parties, 
that  ail  questions  which  may  arise,  as  to  the  conducting 
of  the  business,  under  this  agreement,  shall  be  discussed 
sod  settled  by  consultation,  by  a  committee  of  two  per- 
sons, (one  of  whom  shall  be  named  by  each  party,)  who 
shall  determine  the  sume;  and  each  party  shall  annually 
Dominate  a  person  to  act  on  said  committee,  and,  in  case 
ff  absence  or  sickness,  each  party  shall  be  at  liberty  to 
sppoint  a  substitute;  and  in  case  of  a  difference  of  opin* 
ion  between  them  or  their  substitutes,  and  disagreements 
shall  arise,  then  they  shall  call  in  a  third  person,  selected 
'  by  them  jointly,  who  shall  determine  the  point  or  points 
to  be  settled. 

^U4.  It  is  agreed,  that  the  books  of  all  the  boats,  and 
sll  accounts,  vouchers,  and  papers,  shall  be  investigated, 
exsmined  and  audited  by  a  committee* of  two  persons, 
one  of  whom  shall  be  nominated  and  selected  by  each 
party  from  time  to  time,  and  so  often  as  needed,  who 
shall  make  up  the  accounts  for  division  under  this  con* 
tmct;  and  that  t^e  books  and  papers  shall,  at  all  times, 
be  subject  to  the  infection  and  examination  of  the  said 
G02,  Brainard  &  Co.,  Meahers,  and  Cayce. 

^^15.  It  is  further  agreed,  that  in  case  the  parties  shall 
hereafter  deem  it  to  be  for  tbeir  mutual  advantage  and 
interest  to  increase  the  number  of  steamboats  to  be  used 
and  run  on  the  river  or  lake,  then  each  party  shall  fur* 
nish  boats  in  the  same  proportion  as  under  the  present 
stipulations. 

"16.  It  is  agreed,  that  the  compensation  of  the  exam* 
ining  and  auditing  committee,  and  also  all  losses  paid  for 
injuries  and  damage  on  cotton  shipped  from  the  river 
above  through  to  New  Orleans,  shall  be  charged  to  the 
general  expense  account,  so  that  the  charge  shall  be  borne 
by  the  parties  according  to  their  respective  interests. 

"17.  This  agreement  is  to  commence  on  the  5th  July^ 
1858,  a^d  to  continue  until  the  SOth  June,  1868,  (inclu* 
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ding  both  days,)  unless  either  party  should  conclude  to 
sell  out  and  abandon  the  business;  then  the  other  party 
shall  have  the  preference  and  right  to  ptfrchase  the  in* 
terest  so  to  be  sold,  at  the  price  and  terms  which  may  be 
offered  fbr  the  same  by  others,  and  at  which  such  party- 
may  be  willing  to  sell. 

"  In  witness  whereof/'  tc, 

(Signed  by  each  firm,  and  by  each  partner  indiTidually.) 

On  the  7th  January,  1860,  F.  M.  Johnson,  Robert  Otis 
and  Moses  Waring,  as  partners  composing  the  firm  oi 
Cox,  Brainard  &  Co.,  "and  as  trustees  managing  the 
business  of  said  firm,"  filed  their  bill  in  equity  against 

•  James  M.  Meaher,  Timothy  Meaher,  Byrnes  Meaher,  and 
Stewart  Cayce;  asking  a  dissolution  of  the  partnership 
formed  under  the  articles  above  copied,  and  a  settlement 
of  the  partnership  accounts.  The  complainants  alleged, 
that  said  partnership  went  into  operation,  under  said  ar- 
ticles, at  the  time  therein  provided ;  that  Henry  L.  Jayne 
afterwards  died,  and  William  F.  James  withdrew  from 
the  firm  of  Cox,  Brainard  &  Co.;  that  on  the  Ist  July, 

.  1859,  complainants  were  appointed  trustees  to  manage 
the  business  of  Cox,  Brainard  &  Co.,  and,  as  the  active 
partners  of  said 'firm,  were  vested  with  all  their  rights 
and  interest  under  the  said  contract  with  the  defendants, 
and  thenceforward  continued  to  carry  on  the  said  part- 
nership jointly  with  them ;  that  an  auditing  committee 
was  appointed,  as  provided  in  said  articles,  who  stated 
the  accounts  of  the  parties,  not  for  exact  periods  of  one 

*  month,  as  therein  provided,  ("since  that  was  found  in- 
convenient in  practice,  as  the  month  would  often  expire 
while  the  boats  were  on  the  way,")  but  for  every  period 
of  five  round  trips,  which  approximated  to  one  month ; 
that  this  practice  was,  for  convenience'  sake,  sanctioned 
and  acquiesced  in  by  all  parties,  and  the  accounts  were 
thus  stated  up  to  the  1st  July,  1869,  when  a  balance  of 
96,981.13  was  found  due  from  the  defendants  to  the  com- 
plainants, which  was  afterwards  settled  and  paid,  but  not 
without  considerable  delay;  that  the  accounts  were  af* 
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tenvarda  stated  by  the  committee,  as  before,  up  to  the 
9th  Angast,  the  15th  September,  and  the  18th  October, 
BliowiDg  a  large  balance  each  time  in  favor  of  the  com- 
plaioants;  that  the  defendants  refuse  to  pay  these  bal- 
ances, amounting  ic  all  to  more  than  96,300,  and  insist 
(hat  they  will  only  settle  at  the  end  ot  each  year;  that 
the  complainants,  after  repeated  refusals  on  the  part  of 
the  defendants,  placed  their  ciafm  in  the  hands  of  their 
attorneys  and  solicitors,  with  instructions  to  demand  pay- 
ment and  a  perfbrmance  of  the  articles  of  partnership; 
fliat  said  attorneys  addressed  two  letters  on  the  subject 
to  the  defendants,  to  which  no  reply  was  returned,  and 
afterwards  called  on  them  in  person,  and  notified  them, 
nnder  instructions  from  the  complainants,  that,  in  con- 
Beqaence  of  their  refusal  to  perform  the  terras  of  the  con- 
tract, the  complainants  proposed  to  consider  the  contract 
as  ended;  that  the  defendants  declined  to  make  any  an- 
swer to  this  proposition ;  that  the  defendants  also  claim 
"that  they  have  the  right,  under  said  articles,  to  give 
credit  for  freight,  &c.,  and  are  not  bound  to  distribute,  at 
the  stated  periods,  anything  else  than  money  actually  re- 
alized, but  may  retain  all  other  assets  until  the  end  of 
the  year,  whereas  the  contract  requires  the  distribution 
of  all  proceeds  at  the  monthly  periods ; "  and  that,  ici  con- 
sequence of  these  repeated  refusals  on  the  part  of  the 
defendants  to  comply  with  the  stipulations  of  the  arti- 
cles, the  partnerahip  can  be  no  longer  successfully  car- 
ried on,  and  the  complainants  have  a  right  to  insist  on  its 
diseolution.  Copies  of  the  articles  of  partnership,  the 
accounts  stated  by  the  auditing  committee,  and  the  let- 
ters addressed  by  the  complainants'  solicitors  to  the  de- 
fendants, were  appended  to  the  bill  as  exhibits. 

The  defendants  filed  a  joint  answer,  admitting  the 
execution  of  the  contract  shown  by  the  articles,  (but  not 
that  said  contract  constituted  a  partnership  between  the 
parties,)  the  conducting  of  the  joint  business  under  said 
contract  up  to  the  filing  of  the  bill,  the  withdrawal  of 
James,  the  statement  of  the  accounts  by  the  auditing 
committee,  the  settlement  of  the  balance  found  due  from 
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the  defendants  on  the  Ist  Jul j,  18«5&,  th.eir  refusal  to  paj 
the  balances  afterwards  found  dae  from  them,  and  their 
refusal  to  answer  the  letters  and  proposition  of  the  coup* 
plainants'  solicitors..  They  insisted,  that  the  accounts 
stated  by  the  auditing  con!imittee  were  only  designed  to 
furnish  the  parties  with  information  as  to  the  eondition 
of  the  business,  and  included  cash  and  uncollected  debts; 
that,  under  the  twelftlt  article  of  the  contra-ct,  thaj 
were  only  bound  to  assume  as  cash  the  uncollected  debbi 
at  the  end  of  aach  year,  and  not  at  the  expiration  of  eacb 
month  ;  and  that  "to  require  from  either  party  monthly 
payments,  including  outstanding  debts,  would  not  only 
impose  a  hardship  on  the  party  paying,  but  would  mata- 
rially  interfere  with  the  success  of  the  business  itself/' 
They  alleged,  that  the  complainants  had  not  carried  out 
the  contract  in  good  faith,  and  had  violated  its  stipula- 
tions in  several  specified  particulars;  and  justified  their 
own  refusal  to  reply  to  the  communications  of  the  com- 
plainants* solicitors,  on  the  ground  that  the  articles  pro- 
vided a  mode  of  adjusting  all  controversies,  and  theeom- 
plaidants  had  not  proposed  to  settle  the  matters  in  difl»- 
pute  in  that  mode.  They  also  demurred  to  the  bill,  for 
want  of  equity,  and  for  want  of  necessary  parties. 

The  cornplainants  having  submitted  a  motioq,  on  bill 
and  answer,  for  a  decretal  order,  declaring  a  dissolution 
of  the  pa,rtnership,  andj  ordering''a  statement  of  the  atr 
counts  by  the^master,  the  chancellor  rendered  the  follow- 
ing decree : 

Bapfold,  Ch. — "It  is  suggested  by  the  defendants,  thitt 
the  contract  between, ths  parties  does  not  establish  a 
partnership  inter  sese,.  In  Smith's  Executor  v.  Garth, 
(82  Ala.  868,)  it  is  said:  ^To  constitute  i^  partnership 
inter  sese^  there  must  be  a  mutuality  of  risks^-an  iutere^ 
both  in  the  profits  and  losses.  These  risks  or  interests 
a,re  not  required  to  be  equjsl ;  nor  is  it  important  that 
they  shall  agree  in  kind.  The  investment  may  be  unQ- 
qual,  and  the  parties  may  agree  to  divide  the  profits  une- 
qually ;  yet,  if  it  be  one  of  the  terms  of  the  contract 
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that  each  eh%\\  share  in  the  risks  and  losses,  and  also  in 
the  profits  to  be  realtted,  this  eonstitntes  them  partners 
as  between  themselres/ — Bee  anthorities  cited.  This 
settles  the  law  of  this  case  upon  the  point  raised.  The 
articles  express  the  agreement  to  be,  Ho  divide  between 
them,  in  certain  proportions,  the  net  proceeds  of  their 
Mglit,  passage-monej,  and  other  earnings,  as  thej  may 
aceme,  after  satisfying  thfeir  running  expenses.'  The 
Anirth  and  fifth  articles  provide  for  a  separate  ownership 
of  the  boats  bj  the  parties  respectively,  and  for  having 
ibem  constantly  ready  and  equipped,  and  against  any  de- 
lay for  repairs,  &c.;  *and  if  the  need  of  repairs,  in  any 
aae,  shall  caose  the  loss  of  a  trip  of  any  boat,  then  the 
expensed  of  snefa  boat,  during  the  time  lost,  shall  be  at 
the  charge  of  the  owners.'  The  seventh  article  provides 
for  a  division  of  the  total  amount  of  the  proceeds  and 
earnings,  in  certain  propoitions;  Hbat  nothing  i»hall  be 
charged,  but  the  actual  expenses  of  the  running  depart- 
laent  of  the  said  boats,  exclusive  of  the  repairs,  value  of 
the  use  of  the  boats,  insurance,  taxes,  &c.;  the  amount 
to  be  divided  to  be  stated  by  computing  the  earnings, 
and  ^*'^nf*<:'t^g  t^ere^^^m  the  wages,  provisions,  wood, 
supplies,  and  all  daily  expenditures  properly  belonging 
to  the  running  of  the  boats  for  the  time  being.'  The 
tenth  article  provides,  that  the  salaries  of  the  agents 
shall  be  paid  out  of  the  gross  earnings  of  the  boats,  as  a 
charge  against  the  joint  fund;  and  the  sixteenth  article 
provides,  Hhatthe  compensation  of  the  examining  and 
auditing  committee,  and  also  all  losses  paid  for  injuries 
and  damage  on  <iotton  shipped  from  the  rirer  above 
through  to  Kew  Orleans,  shall  be  charged  to  the  general 
expense  account,  so  that  the  charges  shall  be  borne  by 
the  respective  parses  according  to  their  respective  in- 
terests.' It  is  to  be  gathered  from  these  stipulations, 
that  there  is  H  mutuality  of  risks — an  interest  in  the 
loaees,  to  the  extent  of  satisfying  the  running  expenses 
of  the  boats,  such  as  wages,  provisions,  wood,  supplies, 
and  all  daily  expenditures;  the  salaries  of  the  agents  and 
namining  and  auditing  cotnmittee,  and  losses  on  cotton 
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shipped  through  to  New  Orleans.  Should  it  appear  that 
the  legitimate  expeoses,  as  above  provided  for,  exceeded 
the  gross  earnings  of  one  or  more  of  the  boats,  and  re* 
suited  in  a  loss  to  snoh  boat,  the  loss  would  be  a  charge 
against  the  common  fund;  and  so  the  parties  seemed  to 
consider  it  in  making  up  their  accounts.  Suppose  tbat» 
for  a  whole  year,  the  legitimate  expenses  of  the  running 
department  of  the  boats  of  one  of  the  parties  had  excee<i«> 
ed  the  gross  earnings  of  said  boats,  without  culpable  n«g* 
lect  or  misconduct  on  their  part  causing  that  result,  and 
the  net  profits  of  the  boats  of  the  other  party  had  been 
considerable;  there  can  be  no  question,  that  these  profits 
would  have  been  subject  to  division  between  the  parties, 
in  the  proportions  stipulated  for;  nay  more,  they  would 
have  been  subject  to  a  reduction  first,  to  the  extent  of 
the  losses  of  the  unfortunate  boats,  and  the  balance  sub- 
ject to  division ;  and  upon  tb^  same  principle,  if  all  the 
boats  oi  both  parties  had  sustained  losses,  by  the  legiti* 
mate  expenditures  exceeding  the  gross  income,  the  losses 
would  have  to  be  borne  proportionately.  It  is  true,  that 
the  sixth  article  stipulates  against  a  mutuality  of  risks, 
as  to  a  certain  class  of  losses,  injuries,  and  damages;  and 
it  was  entirely  competent  for  the  parties,  as  between 
themselves,  to  provide  against  such  mutuality  of  losses, 
and  declare  them  not  to  be  legitimate  charges  against  the 
common  tund.  But,  uuleas  these  stipulations  covered 
the  whole  ground  of  mutuality  of  risks,  the  principle  of 
the  case  above  cited  establishes  a  partnership  inter  sese. 

"The  next  question  to  be  considered  is,  whether  the 
court  will  decree  a  dissolution  of  the  partnership,  on  the 
case  made  by  the  bill  and  answer.  In  determining  this 
question,  it  is  proper  for  the  court  to  look  to  the  duties* 
and  obligations  implied  in  the  partnership  contract,  as 
well  as  to  the  express  terms  of  the  contract,  and  to  the 
results  of  a  dissolution  to  the  partners.  It  is  considered, 
that  the  defendants  have  not  committed  such  acts  of 
misconduct,  or  been  guilty  of  such  violation  of  the  terms 
of  the  contract,  as  would  authorize  the  court  to  decree  a 
dissolution  for  that  cause;  nor  does  it  appear,  from  the 
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biJi  and  aoswer,  thai  Ih^  ha?e  willitilly  violated  the  con- 
tract  in  aoj  regard;  aad  no  acta  of  tha  complainants  ar^ 
stated  in  the  answer,  which  would  iodoce  the  court,  ex 
mero  mokc^  to  dissolve* the  partnership,  especially  when 
such  diasolatiou  is  not  assented  to  by  the  defendants. 
This  ia  not  a  case,  however,  wherein  it'  appears  that  any 
material  damage  is  to  result  to  the  interests  of  either 
party,  or  a  joint  partnership,  property  mayl>e  sacriiiced 
by  a  sale  on  dissolution ;  and  it  ia  to  be  considered,  that 
the  partnership  contract  impoees  upon  both  parties  mu- 
tual good  will  and  confidence,  without  which  it  would  be 
impracticable  to  carry  out  the  agreement  beneficially  to 
both  parties.  Moreover,  if  a  dissolution  were  not  de- 
creed,  violations  of  the  contract,  and  violent  and  lasting 
diasensions,  would  probably  result  from  a  continuance  of 
the  partnership,  engendering  litigation  and  a  final  neces- 
sitj  for  a  dissolution.  The  court  is  of  opinion,  that  the 
state  of  feeling  between  the  parties  at  present  warrants 
this  apprehension,  and  that  a  dissolution  should  be  de- 
creed/' 

The  chancellor  accordingly  decreed  a  dissolution  of  the 
partnership^  and  referred  the  matters  ot  account  to  the 
maat^r;  and  hia  decree  is  now  assigned  as  error. 

R.  H.  SMiTtt,  for  the  appellants. — 1.  The  contract  be- ' 
tween  the  parties  did  not  create  a  partnership.  There  is 
no  common  property,  and  no  joint  control;  no  combina- 
tion of  property,  labor  and  skill,  for  the  common  profit; 
no  personal  responsibility  for  the  debts  and  engagements 
of  each  other,  and  no  power  to  bind  each  other  by  con- 
tracts; the  property  of  each  is  at  his  own  risk,  and  sub- 
ject only  to  his  debts;  and,  on  dissolution,  there  could  ha 
BO  lien  for  partndrship  debts. —  I  Parsons  on  Contracts, 
•  124;  3  Kent's  Com.  (lasted:)  20;  Pattison  v.  Blanchard, 
1  Selden,  1&6;  Smith  v.  Wright,  5  Banford,  118;  Hodges 
V.  Dawes  k  Co.,  6  Ala.  217.  The  bill  shows  that  the 
members  composing  the  firm  of  Cox,  Brainard  k  Co.  have 
been  changed,  without  the  defendants*  consent,  and  without 
consultation  with  them ;  which  could  not  be  done  in  ease 
of  a  partnership. — Story  on  Partnership,  §  5. 
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2.  Whether  considered  asm  bill  fbr  the  diasolution  of  a 
partnership,  or  for  the  reeciftsion  of  atcootracti  the  oom- 
plainants  are  not  ^nti^led  to  aay  relief,  on  the  caae  made 
by  the  bill  and  answer.  As  the  hearing  was  on  bill  and 
answer,  the  answer  mu^  be  taken  aft  true  in  all  its  parts. 
4  Ala.  464.  The  seventh  avid  twelfth  artioles,  construed 
together,  show  that,  while  the  adcoants  are  to  be  adjusted 
monthly,  and  the  cash  balances  to  be  paid  over,  the  un- 
collected debts  are  to  be  assumed  and  accounted  for  only 
at  the  expiration  of  each  year.  If  the  complainantV 
construction  be  correct,  the  bill  itself  shows  that,  in 
practice,  the  parties  have  adopted  a  different  construction  ; 
and  the  court  will  give  efiect  to  such  practical  eonstrae- 
tion. — Boyd  v.  Mynatt,  4  Ala.  79;  Smith  v.  Jeyes, 
4  Beavao,  608.  Complainants  assert  a  simple  legal  de* 
mand,  recoverable  at  law;  and  as  the  balances  between 
the  parties  are  continually  shifting,  they  should  be  left  to 
their  remedies  at  law. — ^Loscombe  v.  Russell,  4  Simon,  8. 
A  court  of  equity  will  not  undertake  to  adjust  the  squab- 
bles of  partners. — Wray  v.  Hutchinson,  2  My.  4;  K.  285; 
Henn  v.  Walsh,  2  Edwards'  Ch.  129.  Particnlarly  ought 
this  rule  to  be  enforced,  wljere  the  articles  provide  a 
mode  of 'adjusting  differences,  and  the  complainants 
do  not  show  that  they  have  sought  that  mode  of  re- 
dress.—Smith  v.  Mules,  10  Eng,  L.  &  Eq.  103.  The  com- 
plainants  show  no  right  in  themselves  to  maintain  a  bill 
in  behalf  of  Oox,  Brainard  &  Co. — 1  Russell,  441.  No 
cause  for  a  dissolution  is  shown,  in  any  view  of  the  case. 
Stpry  on  Partnership,  U  287-89. 

Geo.  N.  Stewart,  and  E.  8.  Daroan,  contra,-^!.  The 
contract  contains  all  the  elements  of  a  parRjership,  not 
only  as  to  third  persons,  but  as  between  the  parties. 
Partieipation  in  the  profits  and  losses,  without  regard  to 
the  mode  of  dividing  either,  constitutes  a  partnership. 
Smith's  Eseentor  v.  Qarth,  S2  Ala.  868;  Bostwick  ▼. 
Champion,  11  Wendell,  571;  S.  C,  18  Wendell,  176. 

2.  Whether  the  contract  be  apartnership  itUer  se^e^  or  onl jr 
as  to  third  persons^  ample  cause  for  dissolution  is  shown. 
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Waters  v.  Taylor,  2  Vesoy  &  B.  808;  Lascombe  v.  Raiscll, 
4«moo,  II ;  Qow  oa  Partnership,  124-^,  246-7, 111-6; 
Collyer  oq  Partnership,  §§  291-97,  194-6,  286;  Story  on 
Partnership,  41^-14,  423,  290 ;  8  K^t's  Com.  60. 

R.  W.  WALKER,  J.— [March  2,  1861.]— Whatever 
may  be  the  proper  construction  of  the  12th  clause  of  the 
articles,  when  taken  in  connection  with  the  7th,  it  is  ad- 
mitted on  both  sides,  that,  by  the  agreement,  the  accounts 
are  to  be  adjusted  monthly,  and  the  cflwA  balances  paid 
over.  When  the  defendants  were  called  on  to  pay  the 
•  balances,  as  stated  by  the  auditors,  they  did  not  object  to 
the  accounts,  on  the  ground  that  they  were  made  up  in 
part  of  cash,  and  in  part  of  uncollected  debts,  without 
distinfi^uishing  the  cash  from  the  debts;  nor  did  they  then, 
nor  do  they  by  their  answer,  express  a  willingness  to  pay 
the  cash  balances,  according  to  the  stipulation  in  the  ar- 
ticles. On  the  contrary,  the  answer  must  be  understood 
as  insisting,  that  the  business  of  the  partnership  cannot 
be  successfully  conducted,  if  the  7th  clause  of  the  articles 
is  carried  out  as  it  is  written ;  and  the  unwillingness  of 
the  defendants  to  abide  by  and  execute  that  term  of  the 
agreement,  is  apparent.  If,  in  adjusting  the  accounts, 
and  ascertaining  the  balances  to  be  paid  over,  the  audit- 
ors did  not  proceed  in  the  manner  directed  by  the  articles, 
this  feet  'should  have  been  pointed  out,  and  the  prober 
correction  asked  by  the  defendants,  when  called  on  for 
payment  by  the  complainants.  But,  instead  of  this,  they 
made  no  reply  to  the  communications  upon  the  subject 
sent  to  them  by  the  complainants;  and  when  applied  to 
with  a  proposition  from  the  complainants  to  terminate 
the  partnership,  they  refused  to  stiy  whether  they  would 
accede  to  it  or  not. 

Looking  at  the  whdle  case,  it  pretty  plainly  appears — 
frsty  that  the  defendants  do  not  intend  to  carry  out  one 
of  the  terms  of  the  agreement,  but  insist  that,  in  or^Ier 
to  carry  on  the  partnership  business,  this  feature  of  the 
agreement  must  be  either  disregarded  or  changed;  secondy 
that  they  have  reused,  in  the  instances  speoifted,  to  cor- 


170    -  SUPJKEME  OOUBT 

^-^ :_ __ _ _ __ — .^ 

Meaber  v.  Cox^  Brainard  k  Ca 

respond  with  tbe,  opmplaiuants,  od  mattera  connected 
with  their  busiuese;  aod,  ^r^^^  thai  the  state  of  .fceliog^ 
between  the  parties  justifies  the  apptii^b^osion,  that  the 
basinees  cannot  b^  contipned  to  th^  mntaal  advantage  of 
the  partners.  While,  therefore,  it  may  be  true,  as  said  by 
the  chancellor^  that  the  defendant»  have  not  committed 
such  acts  of  misconduct,  or  been  guilty  of  such  willful 
violation  of  the  terms  pf  the  contrafst,  as  would  authorize 
the  court  to  decree  a  dissolution  for  that  cause;  yet  we 
think  that  the  combination  of  circumstances  above  enu- 
merated does  justify  a  dissolution,  in  this  particular  case  ;^ 
which  is  not  one  in  which  there  is  any  joint  property, 
which  might  be  sacrificed  by  a  sale;  or  .where  it  is  proba- 
ble that  a  dissolution  would  inflict  material  injury  on 
either  party;  and  in  which,  moreover,  it  is  obvious,  from^ 
the^very  nature  pf  the  undertaking,  that  good  will,  oonfi-- 
dence,  and  concert  of  effort,  (important  elements  of  suc- 
cess in  every  partnership,)  are  indispensable  to  the  profit- 
able management  of  the  business. — :See  1  Story's  Equity, 
§673;  Collyer  on  Partn.  $§  297,  291,  119,  and  notes; 
Story  on  Partn.. §§  275^  289,  290,  and  notes;  Waters  v. 
Taylor,  2  Ves.  &  B.  299;  Baring  v,  Dix,  1  Cox,  212; 
Bishop  V.  Breckles,  1  Hoff.  Ch.  684- 

[2  ]  The  clause  providing  for  the  submission  to  irrbitr*. 
fton  of  all  matters  of  dispute,  has  nothing  to  do  with  the 
question,  whether  equity  should  decree  a  dissolution,  ifo- 
more  agreement  to  refer  a  controversy  to  arbitration,  can 
oust  the  proper  courts  of  their  juriedictiou, — Collyer  on 
Partn.  §§  250-51,  253,  and  notes;  Stone  v.  Dennis.  8  Por, 
231;  1  Story's  Eq.§  670 

[3.]  As  partnerships  are  founded  in  personal  confi- 
dence and  delectus  personarmUf  it  is  a  settled  principle,  that 
no  partner,  and  no  majority  of  partners,  can  introduce  » 
new  member,  without  the  oonseut  of  the  others.  But  in 
this  case,  after  the  complaiuants  succeeded  to  the  inter- 
ests of  the  persons  originally  composing  the  firm  of 
Cox,  Brainard  &  Co.,  the  defendants  recognized  and 
treated  them  as  partners,  and  continued  the  business,  in 
conjunction  with  them,  under  the  original  agreement* 
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This  lYSis  quiU  safficient  to  mfake  the  compIainaDtB  part- 
ners; and  the  origitial  articles  remained  operative,  as  be- 
tween them  and  the  defendants.  -See  Rowland  v.  Booyer, 
10  Ala.  690;  Cowles  v.  Garrett,  80  ^la.  349. 

[4.]  We  do  not  deem  it  neceesary  to  add  anything  to 
what  i«  said  by  the  chancellor,  in  support  of  the  propo- 
skion,  that  the  agreement  constituted  a  partnership  inter 
me.  We  cite,  however,  as  sustaining  that  view,  Cham- 
pion V.  Bostwick,  18  Wend.  175;  and  Pattison  v,  Blan- 
chard,  1  Seld.  186. 

With  these  explanations  and  additions,  we  approy.e  of 
and  adopt  the  opinion  of  the  chancellor. 

Decree  affirmed. 


MOSELEY'S  ADM'R  vs,  MASTIN. 

[detinue  for  slaves.] 

1.  Validity  q/ grant  of  administration :-^K  grant  of  letters  of  adminre- 
tration  in  chief,  whan  there  baa  been  in  f«ot  a  previous  adminis- 
tration, ivhich  had  terminated  by  the  death  of  the  administrator, 
(these  facts  not  appearing  in  the  second  grant,)  is  valid  as  a  grant 
of  administration  de  bonis  noUy  and  void  only  as  to  the  excess  of 
authoirltj  which  it  purports  to  confer. 

2.  Jiidiciml  noiies  of  memiing  of  tffords.^Th^  appellate  court  will  take 
judiokl  aolieeof  tiie  fact,  that  tho  word  **ff<fmV,"  following  the 
plaintiff's  name  in  the  complaint,  is  an  abbreviation  for  the  word 
administrator, 

3.  AdmissihUily  of  parol  evidence  in  aid  of  record. — A  grant  of  .letters 
of  adtainistration  on  the  estate  of  E.  M,  deceased,  when  it  appears 
Uiat  iherv  were  two  persons  (fether  and  son)  of  that  name,  each 
leanag  an  estate  m  the  oounty  to  be  administered,  may  be  shown 
by  pasoi  to  refer  to  the  estate  of  the  eon. 

4.  Presumption  </  injury  from  error.— If  evidence  is  erroneously  ex- 
cluded by  the  primary  court,  on  a  single  specified  ground,  the 
appellate  court  will  presume  injury  from  the  error,  although  it 
appears  tbat  the  evidence  wai,  prima  fatit^  inadmissble  on  another 
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ground,  which,  if  the  objection  bad  there  been  raised,  might  have 
been  obviated  by  the  introduction  of  other  eridence. 

Appeal  from  t}ie  Circuit  Court  of  Montgofmery. 
Tried  before  the  lion.  S.  D.  Halb. 

This  action  was  brought  by  Joseph  D.  Hopper,  as  the 
administrator  of  Elisha  Moseley,  junior,  deceased,  against 
Peter  B.  Mastin.  In  the  summons,  the  plaintiff  was 
described  as  the  administrator  of  Elisha  Mosqley,  jr.,  de- 
ceased; in  the  marginal  statement  of  the  parties'  names 
in 'the  complaint,  "as  adfmV  of  Elisha  Mosely,  jr.,  de- 
ceased;" and  in  the  body  of  the  complaint,  ''as  adm'r  of 
all  the  goods  and  chattels,  rights  and  credits  of  Elisha 
Moseley,  jr.,  deceased,  which  were  left  unadministered  by 
the  administrator  in  chief  The  slaves  in  controversy 
belonged  to  Elisha  Moseley,  senior,  who  was*  the  father 
of  plaintiff's  intestate,  and  were  given  by  him  to  hia  said 
son,  on  the  marriage  of  the  latter,  in  1836,  or  1887.  The 
son  carried  the  slaves  home  with  him  when  he  commenced 
housekeeping,  and  kept  them  un^il  his  death,  which  oc- 
curred about  twelve  months  afterwards.  On  the  death 
of  the  son,  the  father  carried  his  wife  and  the  slaves  to 
his  own  house,  declaring  his  intention  to  keep  the  slaves 
for  the  child  with  which  his  daughter-in-law  was  then 
pregnant.  Letters  of  administration  on  the  estate  of  the 
son  were  granted  to  the  father  on  the  2d  Alarch,  1888, 
but  he  did  not  include  the  slaves  in  hia  inyentory  of  the 
estate;  and  in  January,  1840>  on  settlement  of  his  ac- 
counts, a  decree  was  rendered  against  him,  in  £ivor  of  the 
intestate's  wife  and  child,  for  the  balance  of  money  as- 
certained to  be"  in  his  hands,  but  he  was  not  discharged 
from  the  trust.  The  father  died  in  1843;  and  the  slaves 
were  afterwards  sold  by  his  administrator,  uodfir  an  order 
of  court,  and  were  parchased  at  the  sale  by  the  defendant.  * 
The  father  and  son  both  lived  and  died  in  Montgomery 
county,  Alabama,  and  letters  of  administration  were  there 
granted  on  their  respective  estates. 

After  having  proved  the  facta  above  stated^  the  plain- 


OF  ALABAMA. 178 

Moseley's  Adm'r  v.  Mastin. 


tiff  ioflered  to  read  in  evidence  his  letters  of  administra- 
tion, which  vrere  granted  by  the  probate  court  of  Mont- 
gomery, on  the  6th  Augugt,  1856,  and  which  were  in  the 
following  words:  "This  day  came  Josept  D.  Hopper,  and 
applied  for  letters  of  administration  on  the  estate  of 
Elislia  Moseley,  deceased;  and  it  appearing  to  the  court 
that  the  deceased  has  been  dead  more  than  forty  days, 
and  that  he  died  in  Montgomery  county,  Alabama;  and 
the  said  Joseph  D.  Hppper  having  entered  into  bond,  in 
tbe  sum  of  six  thousand  dollars,  with  J.  F.  Jackson^and 
Thomas  11.  Watts  as  his  sureties,  and  taken  the  oath  of 
office,   it  is  ordered,  that  letters  of  admijiistration  issue 
to  Joseph  D.  Hopper  on  the  estate  of  Elfsha  Moseley, 
deceased;    and  ordered,  that   said   administrator  make 
return  of  an  inventory  to  the  court  iu  sixty  days."    "The 
plaintiff  stated,  that  he  txpected  to  prove,  in  connection 
with  said  order,  that  he  had  duly  qualified  as  such  admin- 
iitrator,  pursuant  to  said  order,  and  was  acting  as  such 
Qoder  it  at  the  commencement  of  tbii  auit.    The  de- 
fendant objected  to  the  reading  of  said  order  in  evidence, 
on  the  ground  that,  on  the  facta  hereioabove  stated,  said 
order  was  null  and  void ;  and  on  the  farther  ground,  that 
there  was  a  variance  between  the  coni{>Iaiut  and  said 
evidence,  becaoee  the  order  showed  that  he  was  appointed 
administrator  generally,  while  he  sued  as  administrator 
de  bonis  non.**    The  court  sustained   the  objections,  and 
dxcladed  tbe  evidence;  to  which  the  plaintiff  excepted, 
and  took  a  nonsuit;  and  he  now  assigns  this  ruling  of  tbe 
eourt  as  error. 

Watts,  Judge  k  ^Tackson,  for  appellant. — The  grant  of 
administration  to  the  plaintiff  Was  not  void. — Ikelheimer 
V.  Chapman's  Adm'r,  82  Ala.  676;  Savage  v.  Benham,- 
17  Ala.  119;  Herbert  v.  Hanrick,  18  AJa.  581;  Speight 
V.  Knight,  11  Ala.  461.  The  entire  record  of  the  admin- 
istration on  the  estate,  taken  together,  shows  that  the 
grant  conld  not  be  an  administratiou  in  chief,  but  could 
only  operate  as  an  administration  de  bonis  non;  and  as 
such  it  must  be  eonsidered,  since  it  is  not  void.     Hence, 
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the  plaintiff  was  properly  described  ag  administrator:  de 
bonis  noTiy  and  there  was  no  variance. 

GoLDTHWAiTE,  ^liCK  &  Semple,  coutra. — The  rights  and 
liabilitien  of  an  administrator  in  chief  are  different  from 
those  of  an  administrator  ae  bonis  non, — Enicks  v.  Powell, 
2  Strobh.  Eq.  196.     The  title  of  an  administrator  in  chief 
relates  back  to  the  death  of  the  intestate,  while  the  title 
of  an  administrator  c?0  bonis  nan  reaches  only  to  the  assets 
which  were  not  administered  by  his  predecessor;  and  de- 
fenses may  sometimes  be  made  against  the  one,  which, 
would  not  avail  against  the  other. — Judfire,  &c.  v.  Price,. 
6  Ala.  36 ;  Fambro  v.  Gantt,  12  Ala.  298.    The  difference 
between  these  two  kinds  of  administration  constitutes  a 
fatal  variance  between  the  allegations  and  proof  in  this^ 
case.— Scott  v,  Bansby,  12  Ala.  714;  Flake  k  Froenia» 
v.  Day,  22  Ala.  132;  Agee  v.  Williams,  27  Ala.  644; 
Dill  V.  Rather,  30  Ala.  57. 

A.  J.  WALKER,  C.  J.— [Fob.  12,  1861.>-The  praut 
oi  administration  to  the  appellant  was  not  void,  on  ac^ 
count  of  the  omission  of  a  recital  of  the  facts  upon  which 
the  jurisdiction  of  the  cou»t  was  predicated.—Ikelheimer 
V.  Chapman,  32  Aki.  676;  Savage  v.  Benham,  17  Ala.  119* 
As  there  had  been  a  previous  administration  upon  the- 
estate,  which  was  terminated  by  the  administrator's  death, 
there  could  not  be  an  administration  in  chief,  and  it  wa» 
improper  for  the  court  to  appoint  an  administrator  gene- 
rally*    The  appointment  shonld  have  been  in  terma< 
restricted  to  the  character  of  an  administrator  (te  bcTiis 
non.     But  we  do  not  think  the  appointment  ought  there- 
fore to  have  been  held  void  in  toto.     The  authority  of  an 
administrator  de  bonis  non  is  precisely  that  of  an  adminis- 
trator  in  chief,  lessened  in  consequence  of  the  previous 
administration;  and  the  error  of  the  court,  in  omitting  to 
properly  qualify  the  grant  of  administration,  had  only 
the  effect  of  conveying  an  excess  of  power ;  anil  the  grant 
of  administration  sboald  be  held  void  only  for  the  eicceas 
of  authority.     A  consideration  of  the  appointment,  in 
connection  with  the  previous  administration,  shown   by 
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the  records  of  Dm  eoart^  qualifies  it,  and  gives  it  the 
character  of  an  admiDistnitioii  de  bonis  ncn.  The  plaintiff  ' 
was,  therefore^  properly  described  as  administrator  de 
bonis  non  ;  and  the  apparent  rariance  between  the  char- 
acter in  which  he  sues,  and  that  bestowed  by  the  grant  of 
administratioa,  is  harmonized  and  reconciled  by  the  facts^ 
that  there  had  been  a  previous  administration,.which  was 
'terminated  by  death.-— See  Steene  ▼.  Bennet  &  Sergeant, 
24  Verm.  303 ;  and  Grand  v.  Herrera,  15  Texas,  538, 
which  seem  to  be  precisely  ia  point,  sustaining  the  fore- 
going  views. 
Judgment  reversed,  and  cause  remanded. 

IfoTB  BY  Reporter.— The  appellee's  counsel  afterwards 
submitted  a  petition  tor  a  rehearing,  in  which  they  urged 
ao  affirmance  of  tiie  judgment  of  the  circuit  court,  on 
the  following  grounds: 

1.  As  the  plaintiff  never  had  possession  of  the  slaves, 
he  cannot  recover  in  his  individual  character. — George  v. 
£QgIisb,  80  Ala.  583.  Looking  to  the  body  of  the  com- 
plaint, tbe  only  words  descriptive  of  his  representative 
character  are,  "asadmVof  all  the  goods  and  chattels," 
ic.,  ^Meft  unadministered  by  the  administrator  in  chief;" 
and  since  nothing  is  averred  to  excuse  the  profert  and 
proof  of  his  representative*  character,  (Worthington  v. 
McBobertS)  7  Ala«  814,)  and  the  defendant  is  not  estopped 
from  denying  it,  (Harbin  v.  Levi,  6  Ala.  399,)  this  court 
will  not  presume,  against  the  judgment  of  the  circuit 
court,  that  these  words  indicate  a  suit  by  him  as  admin- 
istrator.— Chapman  v.  Spence^  22  Ala.  688.  No  intend- 
ments are  to  be  made  in  favor  of  the  pleader,  and  against 
the  coi^reetness  of  4he  judgment.— King y.  Griffin,  6  Ala. 
m\  Agee  v.  Williams,  27  Ala.  614;  S.  C,  30  Ala.  636 ; 
George  v.  English,  80  Ala.  588. 

2.  But,  if  the  action  is  broiigbt  by  the  plaintiff  in  his 
representative  character,  the  order  of  the  probate  court 
was  properly  excluded.  A  grant  of  letters  of  adminis- 
tration on  tlM  estate  of  ^'Elijah  Moseley,  deceased,"  with- 
out any  other  addition  or  description  of  the  person,  when 
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it  is  shown  that  there  wore  two  deoeasid  persons,  father 
Rud  son,  each  bearing  that  nanie,  and  eiich  leaving  an  es* 
tate  in  the  conutyy  inuat  be  eonstroed  and  held  as  a  grant 
of  admifiistration- on  the  estate  of  the  fillher. — Wilson  v. 
Stubs,  Qobart^  884>;  Lepiot  ▼.  Browne,  1  fialkeld,  7,  pi.  16; 
Sweeting  v.  Fowler,  1  Starkie,  106;  Boyden  v.  Hastings, 
17  Pick.  2P0.  The  eonstrootion  of  the  order  of  the  pro- 
bate court  wai  a  questioa  for  the  determination  of  the  * 
court,  and  with  whieh  the  jury  bad  nothing  to  do. — Wy- 
att  T.  Steele,  26  Ala.  639;  Bishop  v.  Hampton,  15  Ala. 
761;  S.  C,  19  Ala.  792.  Parol  evidence  was  not  adtnis-. 
sible  to  change  the  legal  effect  of  the  grant,  by  showing* 
that  it  was  intended  to  refer  to  the  estate  of  the  son. — 
HuiJson  V.  Gayle,  10  Ala.  116 ;  Flournoy  v.  Mims,  17  Ala. 
86;  Ware  v.  Bobersoti,  18  Ala.  106.  No  such  evidence 
was  offered  by  plaintiff^  even  if  it  were  admissible;  and 
this  court  will  not  presume,  for  the  purpose  of  reversing  . 
the  judgment,  that  the  plaintiff  could  haye  made  the  ne- 
cessary proof. 

In  response  to  this  application,  the  following  opinion 
was,  on  a  subsequent  day  of  the  term,  deUvereti: 

A.  J.  WALKER,  O.  J. — As  to  the  first  point  made  in 
the  petition  for  a  rehearing,  we  have  only  to  say,  that 
the  court  must  judicially  take  notice  of  such  abbreviations 
as  "admV,*'  or  acknowledge  itself  incompetent  to  under- 
stand the  commonest  wi:itings. 

After  a  careful  consideration  of  the  seeond  point  mkde^ 
and  the  authorities  adduced  in  support  of  it,  we  cannot 
find  in  it  a  reason  for«changittg  the  .conclusion  which  we 
have  heretofore  annonnced.  The  authorities  cited  by 
the  counsel  sfaow^  as  we  think,  most  clearly,  that  if  the 
administration  would)  nndtfr  the  cireurastances  stated^  be 
deemed  prima  facie  an  adrainiatration  upon  the  estate  of 
the  senior  Moseley,  it  may  nevertheless  be  shown  to  have 
been  in  fact  an  admiuiatratioo  upon  th«  eetate  of  the  ju* 
nior  Moseley. 

Two  specifie  objeotions  wore  made  to  the  plsuntiff'e 
testimony  in  the  court  below,  one  c^f  which  implied  a& 
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admissioQ  that  the  administration  was  upon  the  estate  of 
thejuniop  Moseley;  and  the  bill  of  exceptions  states,  that 
the  court  sastained  the  objections,  and  excluded  the  evi- 
dence. The  objection  to  the  etidenoe  stated  In  the  sec- 
ond point  of  the  petition  for  a  rehearing,- was  not  one  of 
the  objections  made  In  the  court  below,  but  is  now  brought 
forward  for  the  first  time.  If  that  objection  had  not  been 
excluded  from  the  attention  of  the  plaintiff's  counsel, 
and  of  the  court,  by  the  other  specific  objections  which 
were  made,  it  might  have  beeo  obviated.  The  oourt  erred 
in  sustaining  the  specifie  objeetions  which  were  made; 
and  we  cannot  affirm  that  it  was  error  without  injury, 
because  there  was  another  objection  which  might  have 
been  made,  and  which,  if  made,  might  have  been  obvia- 
ted. It  is  our  duty,  therefore,  to  reverse,  uotwithstaud- 
iag  there -may  have  beeo  another  objection,  which  might 
have  been  fatal  to  the  adniissibility  of  the  evidence,  bat 
which  was  of  such  a  nature  that,  if  it  had  been  made  in 
the  couft  below,  it  was  capable  of  being  obviated. 

It  must  be  admitted,  that  the  exclusion  of  illegal  evi- 
dence, for  a  wrong  reason,  would  not  be  a  reversible 
error. — Jordan  v.  Owen,  27  Ala.  152.  But  it  would  be 
improper  for  the  court  to  assume  that  the  excluded  evi- 
dence was  illegal.  Although  it  may  have  been,  prima 
facky  illegal,  yet,  in  connection  with  other  evidence,  it 
might  have  been  made  legal.  We  cannot  presume  that 
the  other  evidence  which  was  necessary,  in  connection 
with  that  excluded,  to  make  out  the  plaintifi's  right  to 
«ue  in  the  capacity  of  administrator,  would  not  hlive 
been  offered,  when  both  the  motion  to  exclude,  and  the 
order  excluding,  were  expressly  put  upon  other  grounds 
than  the  want  of  such  evidence,  and  one  of  those  grounds 
implied  an  admission  that  the  evidence  was  not  obnox- 
iona  to  the  objeetoo  now  made. 

The  petition  for  a  rehearing  is  overruled. 
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BANK  OF  MO»TaOMHRYi?«.  PLAJJNETT'S  ADJiff. 

[ACnoH  FOR  MOITBT  IU9  JJTP  BSCfilTXO.] 

1,  Proqf  qf  (Kfcount  by  entries  made  5y  dtuastd  clerk. — Books  of  ac- 
*  count,  kept  by  a  deceased  clerk,  and  all  other  entries  or  memo- 
randa made  in  the  course  of  business  or  duty,  by  one  who  would 
■  be  St  the  time  a  competetii  «i4tlMM  to  the  fact  which  he  registers* 
sir*  held  oompeiaiift  sfidettse  frooi  the  proinmed  necesaity  of 
the  case;  bat  the  reason x>f  ^he  rule-  ceaaes,  and  the  rule  itself 
consequently  ftiils,  when  it  appisars  that  there  is  other  and  better 
evidence  of  the  same  facts  ;  as  where  it  is  shown  to  be  the  cus- 
tom of  a  bank  to  pay  out  money  only  on  the  checks  of  its  deposit- 

"OTB, 

X  Btaiute  qf  rion-cUtim, — A  okdm  si^sinti  the  eitate  of «  deeeaAsd 
person  is  barred,  tml^ess  prCAented  to  the  pe^ao&al  representative 
witliin  eighteen  months  after  its  accrual,  or  within  eighteen 
months  after  the  grant  of  letters  testi^mentary  or  of  administra- 
tion, (Code,  1 18^3,)  notwithstanding  the  failure  of  the  personal 
representative  to  give  nottee  to  ci'editors,  as  required  by  the 
aifttute* 

^^ 'Agency  vel  non,  question  of/a0t;  cliarge  invadiny  prof>inp4  o/jnty,-^ 
Where  the  f&ct  ef  agency  is  controverted,  and  there  is  any  evi. 
dence  tending  to  establish  it,  the  sufficiency  of  that  evidence  is  a 
question  for  the  Jury,  under  appropriate  instructions  from  the 
'  court ;  and  a  charge,  asserting  that  the  evidence  is  not  sufficient 
to  prove  the  agency,  is  erroneous. 

APPEAL  from  the  Circuit  Court  of  Mcmtgomery. 
Tried  before  the  Hon.  John  Gill  SHORTint. 

Tnis  action  was  brought  by  the  administrator  of 
Stephen  Plannett,  deceased^  to  recover  certain  moneys 
alleged  to  have  been  deposited  with  the  defendant  by 
said  Plannett  in  his  life-time;  and  was  commenced  on 
the  5th  Llarch,  1857.  The  complaint  oontained  a  count 
on  an  open  account,  and  another  on  a  stated  account* 
The  defendant  pleaded,  in  short  by  consent,  the  general 
issue,  payment,  and  set-off;  and  to  the  plea  of  set-off  the 
plaintiff  replied  the  statute  of  non-claim.  '<0n  the  trial/' 
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■  ■  .1    ,  ■   - ,.  ■  ■    ,1 

as  the  bill  of  ezceptiooa  states,  '^the  plaiutiff's  accoant 
against  the  defendnnt  was  established  bj  entriea  lu  a  de- 
posit-book, (eommonlj  called  a  ^paaa-^book/)  to  the  credit 
of  plaintiff's  intestate,  and  in  his  owb  name,  made  by 
the  defendant's  teller.  To  sfeppof t  the  pleas  of  payment 
and  set-off,  the  defendant  produced  its  book  of  original 
entries,  containing  items  of  account,  both  debit  and  credit, 
between  said  intestate  and  defendant;  and,  having  prored 
the  handwriting  of  the  officer  by  whom  said  entries  were 
made,  and  his  death,  and  that  he  kept^correot  acconnts, 
ofiered  tb  read  said  entries  t«  the  Jury;  but,  it  having 
been  proved  to  be  the  custom  of  the  defendant  to  payout 
moneys  to  depositors  on  checks  drawn  by  them,  the  court 
required  the  production  of  the  checks,  and  refused  to  al- 
low said  book  of  original  entries  to  go  before  the  jury,  as 
sufficient  evidence,  without  the  checks;  to  which  the  de- 
fendant excepted." 

^^Tfae  defendant  introduced  oral  evidence  before  the 
jury,  tending  to  show  that,  in  1854  and  1855,  plaintiff's 
intestate  was  in  bad  health,  and  so  continued  up  to  the 
time  of  his  death  in  June,  1855;  that  said  intestate,  from 
the  Ist  Jane,  to  the  1st  December,  1854,  ^as  absent  from 
this  State;  that  before  he  left,  during  his  absence,  and 
after  his  return,  up  to  within  a  short  period  of  his  death, 
he  was  the  proprietor  of  a  Wlliard-toom  in  the  city  of 
Montgomery,  which  he  rented  from  one  Washington 
Tilley;  that  during  all  this  time,  on  account  of  his  bad 
health,  he  was  unable  to  give  his  personal  attention  to 
his  business,  but  entrusted  it  to  the  management  and 
control  of  one  V.  D.  Carnot,  who  exercised  complete  con- 
trol over  it^  making  contracts  in  reference  thereto,  and 
discharging  liabilities.  The  defendant  further  proved  the 
.dedfaTationa  of  said  intestate,  after  his  return  to  Mont- 
gomery, that  said  Carnot  was  his  agent;  and  these  dec- 
larations were  made  whilst  said  Carnot  was  still  attending 
to  said  billiard-room  business,  and  in  a  conversation 
which  had  reference  to  said  business.  Some  of  the  en- 
Iriee  ou  said  ^pass-book'  appeared  to  have  been  made 
during  the  time  s^d  intestate  was  absent  from  this  State, 
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and  whilst  said  CtirDot  was  attending  to  his  billiardrroom. ' 
The  defendant  read  in  evidence,  after  proving  the  signa- 
ture thereto,  two  notes  signed  by  said  intestate,  for  $150 
each,  dated  the  l*t  October,  1852,  and  payable,  respect-* 
ively,  on  the  1st  August,  ani  the  Ist  November,  1854,  to 
Washington  Tilley  or  order; "  (eacJi  of  which  purported 
to  be  given  "for  one  quarter's  rent  of  billiard-room,"  and 
was  endorsed  in  blank  by  said  Tilley;)  *'and,  in  connec- 
tion therewith,  two  checks  on  said  defendaht,drawn  by  aaid 
Carnot,  and  signed,  '  Stephen  Plannett,  by  V.  D.  Carnot/  ^ 
bearing  date  respectively  on  the  days  of  the  maturity  of 
said  notes,  and  purporting  on  their  face  to  be  drawn  for 
the  purpose  of  paying  said  notes.  The  defendant  intro- 
duced in  evidence,  also,  a  number  of  other  checks,  drawn, 
on  said  defendant,  for  various  sums  of  money,  bearing 
various  dates  between  the  1st  October,  1854,  and  the  1st 
June,  1855,  all  signed  like  the  two  above  mentioned. 
The  handwriting  of  said  Carnot  to  each  of  said  checks 
was  proved;  but  there  was  no  proof  that  any  of  them 
were  drawn  on  account  of  the  billiard-room.  No  other 
evidence  on  the  subject  of  said  Carnot's  agency,  or  his 
authority  to  draw  said  checks,  than  as  above  recited,  was 
offered  by  either  party.  There  was  no  evidence  to  show 
that  said  intestate,  after  his  return  to  Montgomery  in 
December,  1854,  had  ever  notified  defendant  that  said 
Q^rnot  was  not  his  agent ;  nor  any  evidence  to  show  that 
he  had  any  knowledge  of  checks  drawn  on  his  funds  iq 
bank  by  said  Carnot.  Letters  of  administration  x>n  said 
intestate's  estate  were  granted  to  plaintiff  in  July,  1855; 
but  there  was  no  proof  of  any  notice  to  creditors,  by 
publication  in  any  newspaper;  nor  was  there  any  prodf 
that  said  notes  had  been  presented  to  said  administrator 
within  eighteen  months  after  the  grant  of  his  letters;  and^ 
as  to  these  notes,  pleaded  as  a  set-ofi  by  the  defendant| 
the  plaintiff  replied  the  statute  of  non-claim,  The  court 
charged  the  jury — Ist,  that  the  evidence  was  not  sufficieat 
to  show  that  said  Carnot  had  authority  to  draw  said 
checks,  or  *any  of  them,  in  behalf  of  the  plaintiff's  in- 
testate; and,  2d,  that  each  of  the  notes  offered  in  evi- 
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d^oce  uBder  tho  plea  of  eet-oti'  was  barred  by  the  statute 
of  Doa<e}aiui;  to  which  char£e9  the  defeudant  excepted.*' 
The  ralioga  of  the  coust  on   the  cvideuoe,  aud  the 
cbiu*ges  to  the  juiy,  are  now  assigned  aa  error. 

Watts,  Judob  t.  Jackson,  for  appeUant, — 1.  The  en- 
tries made  by  the  deceased  clerk  were  competent  evi- 
denceto  prove  the  account,— CJeineua  v.Patthn,  Donegan 
k  Co.,  9  Porter,  289  ;  1  GreeuUEv.  §§  115^17,  120,  151; 
Batre  v.  Simpson,  i  Ala.  ^05;  Everly  v.  Bradford,  4  Ala* 
373. 

2.  The  first  charge  invaded  the  province  of  the- jnry. 
Agency  is  |i  question  of  fact. — McClung's  Executors  v. 
Spotswood  ,  19  Ala^  165;  McDonnell  v.  Branch  Bank  at 
Montgomery^  20  Ala.  313. 

8.  The  filing  of  a  plea  of  set-oft,  which  is  a  cross  ac- 
tion, is  a  8tt£B.cient  presentation  of  the  claim  to  prevent 
the  bar  of  the  statute  of  non-claim.  Moreover,  the  ad- 
ministrator had  aot  published  notice  to  creditors,  as  re- 
quired hy  the  statute.-^-Codo,  %  173 i. 

Martin,  Baldwin  &  Sayre,  contra. — 1.  The  check*  were 
higher  and  better  evidence  than  the  parol  testimony  of 
the  clerk,  if  living^  would  have  beeii ;  and  consequently, 
were  better  evidence  than  the  entries,  which  ate  only  ad- 
misuble,  when  the  clerk',  if  living,  would  be  competent 
to  prove  the  facta. — Batre  v.  Simpson,  4  Ala.  312. 

2.  When  the  facta  are  ascertaioed|  agency  becomes  a 
qaeetion  of  law. — Wood  v.  McCain,  I  Ala,  800;  Dearing 
Y.  Lightfoot,  16  Ala.  28;  Scarborough  v.  Reynolds, 
12  Ala.  252;  McKen^zi^  v.  Stevens,  19*  Ala,  691;  Story  on 
Agency,  §  87. 

S.  The  notes  were  barred  by  the  statute  of  non-claim, 
ivhich  does  not  require  the  publication  of  notice  to  cred- 
itors before  it  begins  to  run. — Code,  g  1883;  McIIenry  t. 
Wells' Adm'r,  28  Ala.  451. 

STONE,  J.— {Feb.  12, 1861.1— The  doctrine  is  settled 
in  this  State^ ''  that  boobiof  acooiints,  kept  by  a  deceased 
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clerk,  and  all  other  entries  or  memoranda  made  in  ib<e 
course  of  business  or  duty,  by  any  one  who  would  at  the 
time  have  been  a  competent  ^witness  to  the  feet  which  he 
registers,  are  admissible  evidence. '^ — ^Batre  v.  Bimpson, 
4  Ala.  305;  Evcrly  v.  Bradford,  *.  871;  Clemens  v.  Pat- 
ton,  Donegan  k  Co.,  9  Por.  289.  This  evidence  is  re- 
ceived on  ^J^at  is  considered  the  moral  necessity  of  the 
case.— Phil.  Ev.  (Cow.  ft  ffiirs  Notes,  by  Van  Cot!,)  1  pt 
305,  etseq.;  1  Greenl.  Ev.  §§  ll5,  120.' 

This  doctrine  resting  on  the  presutned  necessity  of  the 
case,  it  follows  that,  when  the  reason  ceases,  the  rule  also 
fails  ;*  cessante  ratione,  cessat  ipsa  fex.— Cow.  & .  H.  Notes, 
Ist  pt.  810.  Hence,  when  goods  were  delivered  on  writ- 
ten orders,  it  was  ruled  by  the  supreme  court  of  Pennsyl- 
vania, (Ch.  J.  Tilghman  delivering  the  opinion  of  the 
court,)  that  the  books  were  not  evidence. — Smith  v.  Lane, 
12  S.  ft  R.  80;  To  the  same  effect  are  the  cAses  of  Ten- 
broke  V.  Chapman,  1  Coxe,  (N*.  J.)  288;  Townley  v, 
Wooley,  ib.  877.     See  Cow.  &  H.  Kotes,  1  pt."  310. 

In  tills  case,  it  is  shown  that  the  custom  of  the  bank 
was,  to  pay  out  moaeys  on  the  checks  of  its  depositors^ 
and  not' otherwise.  This  removes  the  necessity  under 
which  the  books  Would  be  evidence,  and,  of  course,  ren. 
ders  the  rule  inapplicable.  The  circuit  court  did  not  err 
in  excludilig  the  books  from  the  jury. 

[2.]  The  record  shows  that  the  notes  of  Mr.  Plannett 
were  not  presented  to  the  administrator  within  eightete 
months  after  they  accrued,  nor  within  eighteen  months 
after  the  grant  of  letters  of  administration. — Code,  §  1883; 
It  is  not  essential  to  the  operation  of  the  bar,  that  tho 
administrator  should  have  given  notice  under  the  statute, 
(Code,  §  1734,)  although  his  failure  to  do  so  is  obviously 
a  breach  of  duty  on  his  part. — See  Oawtborn  v.  Weisinger, 
6  Ala.  714;  Mcllenry  v.  Wrfls,-  28  Ala.  451;  The  court 
did  not  err,  in  charging  the  jury  that  the  notes  of  Mr. 
Plannett,  offered  in  defense,  were  barred  as  a  set-off  by 
non-claim. 

[8.]  In  charging  "th^  the  evidence  was  not  sufficient 
to  show  that  Oatnot  had  ftuthority  to  draw  said  checks^ 
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orftDj  of  them,  in  behalf  of  the  plaintifl'^s  intedtate^" 
the  circait  ooart  erred.  In  the  case  of  McClang  y.  Spots* 
wood,  (19  Ala,  165,)  this  court,  Ch.  J.  Bargan  deliveriog 
the  opinion,  said)  ''But  in  most  cases,  if  not  in  all,  the 
qaestioa  of  ageooj  19  a  matter  of  fact,  which  it  is  the 
province  of  the.  jury  to  determine  upon,  under  the  iur 
strnctions  of  the  court;  and  if  the  teetiraony  tends  to 
prove,  *lhat  the  person  acting  a^  agent  had  authority  from 
hia  principal  to  do  the  act,  then  It  is  manifest  that  the 
court  cannot  exclude  trom  the  jury  the  act  itself,,  wit  bout 
over-stepping  the  law  of  its  duty,  and  assuming  to  deters 
mine  a  matter  which  belongs  to  the  jury,  to-wit,  the  au- 
thority of  the  agent  to  do  the  act."  In  the  case  ffom 
which  we  have  quoted,  the  fact  of  agency  was  left  by  the 
testimony  in  extreme  doubt;  yet  this  court  ruled,  that 
the  circuit  court  erred  in  excluding  the  evidence  from,  the 
jury.  In  the  case  of  McDonnell  v.  Br.  Bank  at*Mont- 
gomery,  (20  Ala.  S13,)  a  similar  deeisioii  was  pronounced 
on  testimony  of  agency  which  was  inconclusive.r— Roland 
V.  Logan,  18  Ala.  807;  Krebs  v.  O^Grady,  28  Ala.  726; 
King  V.  Pope,  28  Ala.  601;  Fisher  v.  Campbell,  9  Por. 
210;  Strawbridge  v.  Spann^  8  Ala.  821;  Barry  v^  Foyles, 
IPet.  S.  C.  811. 

In  the  case  of  Irwin  v.  Buckaloe,  (12  Serg.  &  R.  85,) 
the  question  was,  whether  one  Moore  was  the  agent  of 
the  defendant.  The  only  evidence  of  agency  was  that  of 
one  witness,  who  testified,  that  "he  had  done  business 
'  with  Moore,  as  the  agent  of  defendant,  one  or  two  years 
after  the  date  of  the  receipt ;  and  that  the  defendant,  about 
the  same  time,  had  told  him  that  Moore  was  his  agent, 
and  did  busineas  for  him."  Gibson^  J.>  in  delivering  the 
opinion  of  the  court,  said,  "  The  admission  was  a  circum- 
stance to  be  left  to  the  jury,  with  a  direction  to  regard 
the  receipt  as  competent  evidence  or  otherwise,  as  they 
should  be  satisfied^  or  not,  of  the  existence  of  the  agency 
when  the  reoeipt  was  signed.*' 

These  authorities  are  full  to  the  point,  that  the  evidence 
in  this  case  ought  to  have  gone  to  the  jury,  under  an  ap- 
propriate charge,  fpr  that  body  to  have  passed  on  the 


184  SUPREME  COURT 


Creswell'g  Executor  v.  Walker. 


question  of  Carnot's  agency.  As  to  the  two  checks 
drawn  for  the  payment  of  the  two  notes  of  Mr.  Plannett, 
and  which,  as  the  record  informs  ns,  **purporied  on  their 
faee  to  be  drawn  for  (he  pat/meni  of  ^aid  notes f'*  we  do  not 
perceive  on  what  priucipte  they  were  excluded  from  the 
jury.  These  notes  were  given  for  the  rdnt  of  the  billiard- 
tables,  and  Mr.  Plannett  was  absent  from  the  State  when 
they  matured.  The  proof  is  quite  fall,  that  Mr.  Carnot 
was  the  agent  of  Mr.  Plannett  in  the  control  of  the 
billiard-room.  These  were  fiicts  clearly  for  the  consider- 
ation of  the  jury,  on  the  qnestion  of  pAyment  of  the. 
DOtes  by  those  two  checks.  So,  forming  our  opinion  on 
the  evidence  recited  ia  the  record,  we  think  the  whole  of 
the  checks  and  orders  should  have  been  left  before  the 
jury,  in  con iwction  with  the  other  evidence  on  the  ques- 
tion of  agency,  for  decision  by  that  body.  If,  under 
proper  instructions,  they  found  that  Mr.  Carnot  was  the 
agent  of  Mr.  Plannett  to  control  his  funds  In  bank,  and 
that  on  his  checks,  as  such  agent,  the  deposit  had  been 
drawB  from  the  bank,  this  would  amount  to  a  good  de- 
fense to  this  action  under  the  plea  of  payment.  We  need 
scarcely  .add,  that  the  doctrine  of  non-claim  has  no  ap- 
plication to  payments. 
Reversed  and  remanded. 


CREBWELL'S  EXECUTOR  vs.  WALKER. 

[bill  ni  EQUITT  BT  EXECtJTOll,  FOR  iNSfRrOTIOHfl  iK  BXSO0TION  OFTRfSTS,] 

1.  VsUidity  of  te^tmnuntar^  truMt  for  emancipaltion  ((f  tlata  at  their  elec- 
tion,— A  testamentary  trust  for  tb^s  emanfiipAtiaa  of  B^vei,  thp 
execution  of  which  ia  made  to  depend  pa  the  electiou  of  freedom 
by  the  slaves  themselves,  is  void,  because  they  have  not  the  legal 
capacity  to  wake  the  election;  and  the  same  principle  applies, 
where  the  executor  is  directed  to  cany  the  ilavee,  for  the  purpoM 
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of  emancipating  thexDi  "  to  «ome  non-ilAVeholding  Stele^  or  to  the 
republic  of  liberlftr  aa  the  said  slaves  may  pr^foi." 

Appeal  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  waa  filed  by  the  exeeator  of  John 
T.  Gressweil,  deoeaaed,  against  Mi*a.  Zernula  Walker  and 
others,  as  legatees  and'  heirs-at-law  of  said  testator;  and 
sought  the  direction  and  inetmetions  of  the  coart,  as  to 
the  constractioo  of  the  testator's  will,  and  fkarticnlarly  as 
to  the  validity  and  exeention  of  the  trusts  contained  in 
the  iiHirtb  clause,  which  was  in  the  following  words:  ^^It 
is  further  my  will  aod  desire,  that  my  fsithiul  slaves, 
Tom,  Dublin,  Ann  and  Maria,  be  liberated  and  set  free; 
ancfto  effect  that  object,  my  executor  will  have  them  ta- 
ken, at  the  expense  of  my  estate,  to  some  noD-slavehold- 
ing  State,  or  to  the  republic  of  Liberia,  as  the  said  slavea 
may  prefer,  there  to  be  free,  and  will  furnish  each  of  them 
such  an  outfit,  out  of  my  estate,  as,  in  the  judgment  of 
my  executor,  will  render  them  comfortable.   But,  should 
82ud  slaves,  or  any  one  or  more  of  them,  prefer  to  remain 
in  slavery,  then  I  do  hereby,  in  that  event,  will  and  be* 
qoeath  said  slaves,  or  suoh  of  them  as  prefer  to  remain  in 
slavery,  to  my  sister,  Zeuly  Walker,  requiring  her  to  will 
and  bequ/eath  said  slave  or  slaves,  at  her  death,  to  such 
'person  or  persons  as  she  mhy  beKeve  will  treat  ihem  with 
kiuduess  and  humanity.    If  some  of  them  prefer  to  re- 
main, my  exeeator  will  send  those  of  them  who  will  go, 
and  farnisb  an  outfit  for  them/'    The  will  was  executed 
and  published  on  the  4th  October,  1856,  in  Greene  coun- 
ty, the  place  of  the  testator's  residence ;  and  he  departed 
this  life  a  few  days  afterwards.     The  will  was  duly  ad- 
mitted to  probate,  and  letters  testamentary  were  granted 
to  Samuel  L.  Cresswell,  who  was  therein  appointed  ex- 
ecutor.    The  executor  sold  the  lands  and  perishable 
property,  paid  all  the  debts  and  specific  legacies,  and  dis- 
tributed the  estate  according  to  the  provisions  of  the  will ; 
only  koeping  the  slaves  mentioned  in  the  fourth  clause, 
and  retaining  in  his*  hands  money  enough  to  provide  for 
13 
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their  expense*  and  oatfit.  In  .his  l^ill  he  asserted,  that 
the  slaves  had  freqaently^rpressed  to  him  their  desire  to 
be  emancipated,  apd  h^d  deaigujited  the  country  to  which 
they  wished  to  be  <;arried;  and  declared  his  readiness 
and  willingness  to  execute  the  trusts  in  their  favor,  if  he 
could  legally  do  so.  The  defesdantt  filed  answers,  ad- 
mitting all  the  facta  alleged  in  the  bill,  but  insistifig  that 
the  trusts  for  the  benefit  of  the  slaves  were  void.  On 
final  hearing,  on  bill,  answers,  and  agreed  facts,  the  chan- 
cellor held,  on  the  authority  of  Carroll  and  Wife  v.  Brum- 
by, (13  Ala.  102,)  that  the  trusts  for  the  benefit  of  the 
slaves  were  void,  and  dismissed  the  bill,  at  the  costs  of 
the  estate;  and* his  decree  is  now  assigned  as  error. 

in 
Wm.  p.  Webb,  for  the  appellant. — The  fourth  clause 
of  the  testator's  will  creates  a  valid  trust,  which  the  ex- 
ecutor is  bound  to  execute. — ^Atwood  v.  Beck,  21  Ala. 
500;  Abercrombie  v.  Abercrombie,  27  Ala.  489;  8  Ire- 
dell's Eq.  258;  9Huraph.616:  19Geo.  35;  4L6igh,252; 
12  Grattan,  117.  What  was  said  to  the  contrary  in  the 
case  of  Carroll  v.  Brumby,  (18  Ala.  102,)  must  be  re- 
garded as  a  mere  dictum^  and  is  not  sustained  by  the  au- 
thority cited  from  6  Porter,  269:  and  the  case  itself  is 
opposed  to  the  entire  current  of  authority  in  othersouth- 
ern  States. — See  cases  above  cited;  also,  6  Sm.  &  Mar. 
98;  5  How.  Miss.  806;  10  B.^Monroo,  70;  2  Hill's  Cb. 
305;  6  Randolph,  654.  Even  if  that  case  be  adhered  to^ 
as  a  correct  exposition  of  the  law,  the  trusts  in  this  case 
must  be  held  valid;  for  the  testator  first  directs  his  ex- 
ecutor to  emancipate  the  slaves,  and  then  gives  the  slaves 
the  election  to  defeat  the  bequest  by  remaining  in  slavery; 
and  if  they  have  not  the  legal  capacity  to  make  such 
election,  the  condition  is  void,  and  the  trust  stands  unaf- 
fected by  it  —Osborne  v.  Taylor,  12  Qrattan,  IIT ;  2  Wil- 
liams on  Executors,  (4  Amer.  ed.)  1084-86;  3  Vesey, 
325;  1  Jarman  on. Wills,  680-84. 

Jas.  D.  Webb,  contra. — This  court  has  expressly  deci- 
ded, that  slaves  have  not  the  legal  capacity  to  choose  be- 
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tireen  freedom  and  8Uvery«-<-*0arroll  y.  Braniby,  18  Ala. 
108«  That  decision  is  founded  on  sound  legal  principles ; " 
and  in  the  caaee  to  the  oontrarj,  cited  for  the  appellant, 
the  qnestion  was  not  raised  in  the  argument  of  counsel, 
and  seems  to  have  been  assumed  without  consideration 
by  the  court.  In  this  case,  the  will  git^es  the  slaves  the 
right  to  elect  between  freedom  and  slavery,  and  to  choose 
the  country  to  which,  if  they  elect  freedom,  they  shall 
be  removed;  and  the  executor  cannot  carry  out  the  trust, 
according  to  the  provisions  of  the  wiU,  unless  he  is  gov- 
erned by  their  wishes,  and  conforms  to  their  election.    ^ 

R.  W.  WALKER,  J.— [Jan.  29, 1861.]— In  Carroll  and 
Wife  y.  Brumby,  (IS  Ala.  102,)  the  testator  had  by  his 
will  declared,  that  certain  of  his  slaves  s^iould  be  per- 
mitted to  go  to  Africa,  their  passage  to  be  paid,  &c.;  but, 
if  they  desired  to  remain  subject  to  his  daughter,  as  they 
bad  been  to  him,  they  should  be  permitted  to  do  so;  but 
in  no  event  to  be  sold,  or  deprived  of  this  privilege,  either 
before  or  after  the  death  of  his  said  daughter.    ^^  Should 
they,  or  any,  or  all,  prefer  not  to  emigrate,  then,  and  in 
that  event)  they  shall  be  subject  to  my  daughter,  as  they 
are  to  me."    In  passing  upon  this  will,  this  court  held, 
that  the  testator  intended  to  give  the  slaves  the  option 
of  freedom  or  servitude,  but  that  they  had  not  the  legal  ca- 
fotdty  to  make  tlie  efwice;  and  that,  the  bequest  of  freedom 
being  void,  the  title  to  the  slaves  was  vested  in  the 
daughter.     The  same  question  has  never  since  arisen  in 
this  court;  and  we  are  now  asked  to  reconsider  it,  be- 
*  causa,  as  is  alleged,  the  decision  is  opposed  to  the  cur- 
rent of  authorities  upon  the  subject,  has  no  solid  founda- 
tion of  reason  to  support  it,  and  appears  to  have  been 
made  without  a  special  discussion  of  the  principle  in- 
volved. 

It  is  true  that  many  cases  may  be  found,  which  silently 
reoognize  theprit>eiple,  that  a  bequest  of  freedom,  which 
is  otherwise  valid,  is  not  rendered  void  by  the  fact,  that 
the  election  of  freedom  by  the  slave  is  the  declared  con- 
dltioa  on  which  it  is  to  take  eflfect.    The  courts  of  North . 
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Oarolima,  Bottth  Carolina,  Oeorgift,  Miflsissippi,  Eentncky, 
''and  ToDDeesde,  have  all  treated  as  valid  bequests  which 
provided  for  an  election  by  elavee  of  fi'eedom  or  eervi* 
tude. — Washingtoq  v^  Blunt,  8  Ired.  Eq.  263;  Jordan  v. 
Bradley,  Dudley *a  R,  170;  Frasier  v.  Frazier,  2  Hill's 
Ch.  806;  Olelaod  v.  Waters,  19  Geo.  35;  Ross  v.  Vert- 
ner,  6  How.  Miss.  805;  Leech  v.  Cooley,  6  Sm.  &  M. 
93;  Graham's  Err.  v.  Sam,  7  B.  Monroe,  408;  John  v. 
Moreman,  8  B.  Mon.  100;  Adams  v.»  Adams,  10  B-.  Men. 
20;  Isaac  v.  McOill,  9  Humph.  616;  Wade  v.  Am.  CoL 
Society,  7  Sm.  &  M.  694. 

.  Mr.  Cobb,  in  his  work  upon  the  law  of  negro  slavery, 
notices  the  suggestion  made  in  Carroll  v.  Brumby,  {suprUy) 
that  a  slave  is  infapable  of  making  a  choiee  between  free^ 
dom  and  slavery,  and  says  in  reference  to  it:  "The  sug^ 
gestion  has  not  been  approved  by  other  courts,  and  we 
cannot  see  the  force  of  it.  The  theory  of  a  complete 
annihilation  of  will  in  the  slave,  is  utterly  inconsistent 
with  all  recognition  of  him  as  a  person,  especially  as  re- 
sponsible criminally  for  his  acts," — Cobb  on  Slavery, 
§  363. 

Notwithstanding  this  long  array  of  authorities,  appa- 
rently in  conflict  with  it,  we  are  persuaded  that  the  prin* 
ciple  announced  by  this  court  in  Carroll  v.  Brumby, 
(supra^)  is  a  sound  one;  and  tha^  any  trust  for  emancipa- 
tion, iu  the  execution  of  which  the  election  of  the  slave 
between  freedom  and  servitude  is  prescribed  as  a  neces- 
sary'' step,  must  fail,  because  slaves  have  not  the  legal  ca- 
pacity to  make  the  election. 

It  is  a  remarkable  fact,  and  one  which  may  be  thought 
to  militate  against  the  opinion  we  have  just  expressed, 
that  iu  none  of  the  numerous  cases  we  have  cited,  except 
Cleland  v.  Waters,  (19  Geo.  85,)  does  it  appear  that  the 
question  as  to  the  legal  capacity  of  slaves  to  make  such 
election,  was  distinctly  made  by  counsel,  or  fully  consid- 
ered, or  expressly  adjudg^  by  the  court.  Hence  we  have 
spoken  of  these  eases  as  silently  recognising  the  valtdHy 
of  beqvests  providing  for  an  election  by  slaves  of  free* 
dom  or  servitude.    The  legal  capacity*  of  slaves  to  make 
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snch  eleotioQ  has  been  rather  aMumed  thao  settled  in 
them.  Conaeqaently,  with  the  aiagle  exception  jast 
meotiooed,  tbej  have  mot  the  weight  which  would  attach 
to  0^968  iu  which  the  qaeitioo  had  been  directly  made 
and  argued  by  oouoseL  and  fully  cooeidered,  and  dis- 
tinctly decided  by  the  court/    . 

Asauming,  then,  that  the  trast  in  tfaie  case  cannot  be 
eseonted  in  the  manner  pointed  out  by  the  testator,  un- 
less the  slaves  choose  to  be  emancipated,  the  question  ie, 
whether  the  making  of  this  election  is  an  act  which 
slaves  have  the  legal  capacity  to  perform.  Can  a  mas- 
ter, by  his  will,  clothe  his  slaves  with  the  in^cvocable 
power  of  determining  and  changing,  by  an  nncoDtroila- 
ble  act  of  their  will,  their  own  civil  status?  Before  we 
can  give  an  affirmative  answer  to  these  questions,  we 
must  be  prepared  to  say,  that  a  master  may  confer  upon 
slaves  the  legal  right  to  acquire  for  themselves,  by  their 
own  unforced  and  nnrestrainable  act,  benefits  and  prin- 
le^es  inconsistent  with  the  condition  of  slavery,  and,  at 
the  same  time,  and  by  the  same  act,  to  divest  the  prop- 
erty rights  of  others. 

So  far  as  their  civil  status  is  concerned,  slaves  are  mere 
property,  and  their  condition  is  that  ol  absolute  civil  in- 
capacity. Being,  in  respect  of  all  civil  rights  and  rela- 
tions, not  persons,  bnt  things,  they  are  incapable  of  own- 
ing property,  or  of  performing  any  civil  legal  act,  by 
which  the  property  of  others  can  be  alienated,  or  the  re- 
lations of  property,  or  legal  duties  or  trusts  in  regard 
thereto,  in  any  wise  affected.  In  a  late  case,  the  supreme 
court  of  North  Carolina  used  this  language:  '^ Under  our 
system  of  law,  a  slave  can  make  no  contract.  In  the 
nature  of  things  he  cannot.  He  is,  in  contemplation  of 
law,  not  a  persob  for  that  purpose.  lie  has  no  legal  ca- 
pacity to  make  a  contract;  he  has  no  legal  mifid.  He  is 
die  property  of  his  master,  and  all  the  proceeds  of  his 
labor  belong  to  his  owner.  If  property  is  devised  or  given 
to  him,  the  devise  or  bequest  is  void,  and  the  personalty 
given  either  belongs  to  the  giver,  or  becomes  the  prop- 
erty of  the  owner.    A  slave  has  no  legal  status  in  our 
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courts,  exoept  as  ft  criminal,  or  as  a  witness  in  certaia 
cases." — Butler  v.  Fanlic,  4  Jones'  L.  R,  288. 

Chancellor  Kent,  in  speaking  of  the  laws  of  the  eoath- 
ern  States  on  the  subject  of  negro  slavery,  says:  *Vrhey 
are,  doabtless,  as  jnst  and  as  mild  as  is  deemed  by  thoee 
governments  to  be  compatible  with  the  public  Safety,  or 
with  the  existence  of  that  species  of  property;  and  yet|. 
in  contemplation  of  their  laws,  slavee  are-  considered,  i& 
some  respects,  as  things,  or  property,  rather  than  persona,, 
and  are  vendible  aa  personal  estate.  They  oannot  take 
property  by  descent  or  purchase;  JElkid  ail  they  find,  and 
all  they  hold,  belongs  t8  the  master.  They  cannot  make 
lawful  contracts,  and  tkejf  are  deprived  of  eitil  rights.*''^ 
2  Kent,  258.  So,  in  Smerson  v.  Howland,  (1  Mason's  B« 
46,)  Judge  Story  says,  that  the  slave  ^^hisno  eivUrighU  «r 
privileges.'* 

In  the  case  o#  3irod  v.  Lewis,  {6  Martin's  R.  659,)  it  b 
said,  that  slaves  have  no  legal  capacity  to  assent  to  any 
contract;  that  whilst,  with  the  consent  of  the  master, 
they  have  the  moral  power  to  enter  ibto  such  a  connec- 
tion as  that  of  marriage,  the  marriage,  whilst  they  rs^ 
main  in  a  state  of  slavery,  could  be  productive  of  no 
civil  effect,  because  slaves  are  deprived  of  all  civU  rights. 

The  numerous  decisions  in  whioh  it  has  been  held,  that 
a  promise  made  to  a  slave,  or  for  bia  benefit,  is  not  en- 
forcible  in  any  legal  tribunal;  that  a  slave  cannot  sue  or 
be  sued,  except  that  he  is  clothed  with  the  statutory 
right  of  instituting  a  suit  for  freedom;  that  he  eannot 
acquire  or  own  property ;  that  he  has  no  legal  capaoity 
to  make  a  contract,  not  even  that  of  marriage, — all 
proceed  upon  the  fundamental  idea,  that  our  slaves 
have  no  civil  or  social  rights,  and  are  incapable  of  per- 
forming by  thieir  Qwn  volition,  and  aa  a  matter  of  right, 
any  civil  act  which  can  be  made  the  lawful  foundation  of 
vesting  new  rights'in  themselves,  or  of  divesting  the  ex- 
isting rights  or  determining  in  any  respect  the  legal  dur 
ties  of  others. 

According  to  the  legal  conception  of  slavery,  as  it  ex- 
ists in  the  southern  States,  a  human  being  endowed  with 
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cirij  righ^  caoiiot  be  a  slave.  The  poBseieioQ  of  these 
rights  is  incompatible  witb  the  oondition  of  slavery,  and 
an/  attempt  to  confer  them  upon  a  slave,  durante  servUute^ 
is  an  effort  t(»  acootapIiBh  what  is  legally  impossible. 
Our  law  recogniees  no  other  slatM  than  that  of  abeolate 
freedom,  or  abeolate  slavery;  and  the  courts  have  ani- 
fdrmly  rejected,  as  a  legal  solecism,  the  idea  that  a  slave, 
while  a  slave,  can  be  invested  with  civil  rights  or  legal 
capacity.— ^Abercrombie  v.  Abererombie,  27  Ala.  494. 
Therefore,  any  attempt  of  a  master  to  clothe  his  slave 
with  the  power  to  perform  an  act,  which  involves  the  ex- 
ercise oi  civil  right»and  legal  capacity,  must,  in  the  na- 
ture of  things,  fail. 

It  seems  too  clear  for  dispute,  that,  where  a  bequest  is 
made  to  depend  upon  the  declaration  by  the*  legatee  of 
his  electi5n  to  accept  the  gift,  the  making  of  this  elec- 
tion is  a  civil  act.    If  a  grant  of  an  estate  be  made  to  a 
free  person,  on  condition  that  be  would  elect  a  trade;  or, 
if  a  bequest  be  made  of  either  one  of  jtwo  named  slaves 
the  legatee  may  choose,  if  he  will  elect  between  the  two, 
it  could  not  be  seriously  contended,  that  the  making  of 
the  election  would  not  be  a  civil  act.    Surely  that  is  a 
civil  act,  the  performance  of  which  either  creates  or  di- 
vests valuable  rights,  or  imposes  a  legal  duty,  or  perfects 
a  trust,  which  courts  may  enforce.     So,  when  the  act  of 
a  slave,  iu  choosing  between,  freedom  and  slavery,  is  a 
necessary  step  iu  the  execution  of  a  trust,  the  election  is 
a  civil  act,  and  the  trust  is  void,  because  it  presupposes 
and  requires  that  a  slave,  durante  servitute^  shall  be  invested 
with  privileges  which  do  not  aad  cannot  belong  to  one 
in  his  condition.    Such  a  bequest  is  an  effort  on  th  e  part 
oi  the  testator  to  impart  to  slaves  rights  which  belong  ex- 
clusively to  freemeii^^thiia  placing  them  in  that  middle 
state  betweea   absolute  freedom  and  absolute  slavery, 
which  our  Uw,  upon  grounds  of  paramonct  public  policy, 
refuses  to  recognize,  as  legally  possible. 

It  is  true  that  elaveaare  human  beings,  and  are  endowed 
with  intellect,  oooseience,  and  will.  Their  moral  and  in- 
teileotmat  qualities  determine,  to  a  eensidenable  extent. 
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their  value,  nod  are  often  looked  to  in  aacertaipiug  the 
rights  and  liebtlUies  of  others  in  relation  to  them  as  ar- 
ticles of  propertjA^-^e  Yonng  v.  Barton^  1  McMulL  Eq. 
255;  Bean  v.  fiommers,  18  Gratt.  412;  Boyce  v.  Ander- 
son, 2  Peiere,  150.  Being  endowed  with  intelligence, 
conscience,  aqd  volition,  they  are  deemed  capable  of  com- 
mitting orinse;  and  the  same  public  policj  which,  so  far 
as  the  performance  of  civil  acta  ia  concerned,  refuses  to 
considei^  th^m  as  persons,  gives  them  a  criminal  alatuSj 
and  recogaices  them  as  persona  in  respect  of  acts  involv- 
ing criminal  respooaibility.  Becanse  they  are  rational 
ku)nan  beir^gSj  they  are  capable  of  committing  crimes; 
and,  in  reference  to  acts  which  are  crimes,  are  regarded 
as  persons  Becanse  they  are  slaveSy  they  are  necessarily, 
and,  so  long  as  they  remain  slaves,  incurably,  incapable 
of  performing  civil  acts;  and,  in  reference  to'allsuch^ 
they  are  ihingB^  not  persons. 

This  obvious  distinotioB  is  overlooked  by  Mr.  Cobb,  ia 
his  criticiam  of  th^  decision  in  Carroll  v.  Brumby. — See 
Cobb  on  Slavary,  §  863.  So  fiir  ae  civil  acts  are  concerned, 
the  slave,  not  being  a  person,  has  no  legal  mind — no  wiU 
which  the  law  can  recognize.  Bat,  as  soon  as  we  pass 
into  the  region  of  crime,  he  is  treated  9s  a  person,  as  hav- 
ing a  legal  mind,  a  will,  capable  of  originating  acts  for 
which  he  may  be  subjected  to  punishment  as  a  criminal. 
Considered  in  his  relation  to  this  latter  class  of  acts,  the 
theory  of  a  complete  annihilation  of  will  in  the  slave,  ia 
.  wholly  unfounded;  while  in  relation  to  the  former  class 
of  acts,  it  is.  entirely  consistent,  and,  indeed,  is  the  only 
theory  that  can  be  consistent,  with  the  fundamental  idea 
of  negro  slavery  as  it  exists  with  us— namely,  that  in  re- 
spect of  civil  rights  and  legal  capacity  to  perform  acts  of 
a  civil  nature,  the  slave  is  not  a  person,  but  %  thing. 

It  must  not  be  supposed  trom  what  has  been  said,  that 
our  laws  fell  to  afford  slaves  adequate  protection  against 
oppression  or  injury.  This  protection  is  not  only  secured 
by  the  fundamental  law,  the  eoostitution  of  the  State, 
(Art.  6,  §§  2  and  8,)  but  many  statutes  have  been  enacted 
with  a  view  to  the  same  end.    The  law  punishes  an  as- 
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lanlt  and  battery  opoa  theni  by  ^njr  third,  person;  pro- 
hibits the  infliction  upon  them  of  cruel  or  unusual  pun- 
ishment; punishes  the  naaster^  or  other  person  standing 
in  that  relation,  who  fails  to  provide  the  slave  with  a  suf- 
ficiency of  healthy  food,  or  necessary  clothing,  or  to  pro- 
vide for  him  properly  in  sickness  or  old  age,  or  treats 
him  in  any  bther  way  with  inhumanity;  and  the  master 
cannot  relieve  himself  of  the  legal  obligation,  to  supply 
the  slave's  necessary  wants,  by  voluntarily  putting  the 
slave  away  from  him,  without  providing  some  one  to  oc- 
cupy the  relation  of  master  to  him.  The  law  also  secures 
to  slaves  the  right  of  trial  by  jury,  for  all  ofi'eu»es  above 
petit  larceny,  and  provides  them  with  counsel,  in  certain 
cases,  at  the  public  expense. — ^See  Atwood  v.  Beck, 
21  Ala.  609;   4  Ala.  66;  Code,  §§  8297,  3300,  3316,  3819, 


There  is  nothing  inconsistent  with.the  views  expressed 
in  this  opinion,  in  the  fact  that  a  master  may  mak^  hia 
slave  an  agent.  In  that  case,  the  acts  of  the  slave  are 
but  the  acts  of  the  master;  and  this  it  is  which  gives 
them  all  their  validity  and  eftect.  Ilence  it  La,d  been 
held,  that  a  slave  cannot  act  as  the  agent  of  any  person 
hut  his  master. — State  v.  Hart,  4  Ired.  246.  **The  agen- 
cy of  the  slave,  in  truth,  instead  of  atfording  any  argu- 
ment in  behalf  of  the  existence  of  his  social  or  civil 
rights,  is  but  an  instance  or  illustration  of  the  complete 
dominion  of  the  master;  of  his  entire  control  over  all 
the  powers  and  faculties  of  the  slave;  and  of  his  right, 
consequently,  to  use  him  as  an  instrument  or  medium 
through  which  to  make  or  execute  contracts  with  third 
persons."— Bailey  v.  Poindexter,  14  Grattan,  132,  198. 

In  the  case  just  cited,  the  question  of  the  legal  capac- 
ity of  slaves  to  choose  between  freedom  and  slavery  un- 
denvent  a  most  elaborate  discussion  by  eminent  CQpnsel, 
and  received  the  fullest  consideration  from  the  court;  and 
the  conclusion  attained  was,  that  a  bequest  of  freedom, 
dependent  upon  the  election  of  the  slaves  to  be  free,  is 
void,  because  slaves  have  no  legal  capacity  to  make  the 
election.    To  the  learned  arguments  of  the  counsel,  and 
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the  able  opinion  of  Daniel,  J.,  in  that  case,  we  are 
chiefly  indebted  for  the  line  of  argument  above  present- 
ed. On  that  occasion,  the  question  seems  to  have  re- 
ceived for  the  first  time  the  deliberate  consideration 
which  its  great  importance  demands;  and  under  these 
circumstances,  the  opinion  pronounced  is  faiilj^  entitled 
to  outweigh  a  score  of  cases  on  the  opposite  'side,  where 
the  point  seems  to  have  been  rather  taken  for  granted, 
than  expressly  decided. — See,  also,  Williamson  v.  Coulter, 
14  Qratt.  394. 

It  is  said,  however,  that  the  trust  in  this  case  is  not  de- 
pendent on  the  election  of  the  slaves  to  be  free,  but  is 
perfect  without  it;  that  the  election  which  they  are  au- 
thorized to  make,  is  the  election  to  remain  in  slavery; 
and  that  this  is  prescribed,  not  as  a  necessary  step  in 
the  execution  of  the  trust,  but  as  a  condition  by  which 
it  may  be  defeated.  •  The  argument  is,  that  the  testator 
first  creates  a*  valid  trust,  by  directing  his  executor  to  re- 
move the  slaves  for  the  purpose  of  emancipating  them, 
and  then  provides,  as  the  condition  which  shall  defeat  it, 
the  election  of  the  slaves  to  remain  in  slavery.  As  slaves 
cannot,  by  any  vohintary  act  of  theirs,  defeat  a  complete^ 
any  more  than  -  they  can  perfect  an  incomplete  trust,  it 
would  follow,  if  this  view  of  the  will  is  correct,  that  the 
condition  would  be  void,  because  impossible,  and  the 
trust  would  stand  unaffected  by  it. 

We  will  not  inquire,  whether,  taking  the  whole  will 
together,  it  does  not  appear  that  the  election  of  the  slaves 
^  to  be  free,  is  an  act  essential  to  the  execution  of  thejirast 
in  ftie  manner  prescribed  by  the  testator. — See  William- 
son V.  Coulter,  14  Gratt.  394.  For,  however  that  may 
be,  it  is  obvious  that  the  trust  is  made  to  depend  on  the 
election  by  the  slaves  of  the  place  to  which  they  are  to 
be  removed.  The  direction  is,  that  the  executor  shall 
hAve  them  "taken  to  some  non-slaveholding  State,  or  to 
the  republic  of  Liberia,  as  the  said  slaves  may  prefer.^*  In 
trusts  of  this  character,  the  rule  cy  pres  is  not  adopted  or 
applied;  and  until  the  slaves  are  carried,  in  execution  of 
the  trust,  to  the  State  or  country  to  which  the  vnU  directs  them 
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to  be  carried,  they  do  not  acquire  the  capacity  of  free- 
men, but  remain  subject  to  the  disabilities  of  elaves^ — 
Hooper  V.  Hooper,  82  Ala.  678. 

If  the  direction  is  for  the  removal  of  the  slaves  to  a 
particular  State,  and  the  execution  of  the  provision  be- 
eomes  impossible,  from  the  refusal  of  such  State  to  ad- 
mit free  negroes  within  its  limits,  the  bequest  fails. — 
Nancy  v.  Wright,  9  Humph.  597 ;  Adams  v.  Bass,  18  Geo. 
130.  The  effect  of  this  will  is,  that  the  executor  is  to 
take  the  slaves  to  that  one  of  two  named  places  which 
they  may  select.  Unless  they  make .  the  selection,  the 
direction  fails.  Unless  the  executor  takes  the  slaves  to  a 
place  selected  by  them,  he  does  not  take  them  to  the 
place  directed  by  the  testator.  The  trust  cannot  be  exe- 
cuted, in  the  manner  provided  by  the  will,  nnless  the 
executor  consults  with  the  slaves,  and  is  governed,  as  a 
matter  of  legal  duty,  by  their  will.  As  their  election  of 
the  place  to  which  they  shall  be  taken  is  a  condition,  the 
performance  of  which  is  essential  to  the  execution  of  the 
trust  in  their  favor,  the  making  of  that  choice  is  as  much 
a  civil  act  as  an  election  between  freedom  and  slavery. 
The  case  of  Cleland  v.  Waters,  (19  Geo.  35,)  proceeds 
upon  the  idea,  that  in  principle  there  is  no  difierence  be- 
tween the  capacity  of  slaves  to  choose  the  place  to  which 
tiey  shall  be  taken,  and  their  capacity  to  elect  whether 
they  will  remain  slaves  or  be  emancipated.  We  can  per- 
ceive no  distinction.  As  the  trust  cannot  be  executed, 
according  to  the  directions  of  the  testator,  unless  this 
condition  (the  selection  by  the  slavep  of  the  place  to 
which  they  shall  be  removed)  is  performed,  and  as  the 
condition  is  one  which  slaves  are  legally  incapable  of 
performing,  the  trust  is  void. 

Decree  affirmed. 
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GARLmGTON  vs.  JONES. 

[motion,  to  establish  bjll  op  bxckptioks.] 

1.  ContenU  of  hill  of  exceptions. — Where  written  documenta  are  men- 
tioned in  the  biirof  exceptions,  as  constituting  a  part  of  it,  but 
are  neither  copied  into  it,  nor  described  by  such  'identifying 
features  as  to  leave  no  room  for  mistakes  in  the  transcribing  oflScer^ 
they  cannot  be  regarded  as  a  part  of  the  bill. 

2.  Practice  on  motion  to  establish  bill  of  exceptions. — On  motion  in  the 
appellate  court  to  jaetablish  a  bill  of  exceptions,  which  the  presir 
ding  judge  of  the  primary  court  failed  or  refused  to  sign,  (Codev 
21  2354-56,)  the  point,  decision,  and  facts,  as  a  whole,  must  be  cor- 
rectly stated  in  the  bill ;  and  if  written  documents  are  referred  to 
in  the  bill,  as  constituting  a  part  of  it.,  but  are  neither  copied  into 
it,  nor  sufficiently  identified  to  be  regarded  as  part  of  it,  it  cannot 
be  established. 

From  the  Circuit  Court  of  -Chambers. 
Tried  before  the  Hon  Nat.  Cook. 

Tn  this  case,  the  appellant's  counsel  made  a  motion  to 
establish  a  bill  of  exceptions,  which  the  circuit  judge  had 
failed  to  sign  within  the  time  required  by  law;  and  sub- 
mitted, with  the  motion,  several  affidavits  as  to  the  cor- 
rectness of  the  bill  tendered;  while  counter  affidavits* 
were  submitted  on  the  part  of  the  appellees,  denjing  its 
correctness.  The  following  are  extracts  from  the  bill: 
"On  the  trial  of  this  cause,  the  plaintiff  read  in  evidence 
to  the  jury  a  note,  as  follows :  (Here  insert  the  note.)  " 
'^The  defendants  then  read  in  evidence  the  interrogato- 
ries and  answers  of  B.  P.  Reynolds,  as  Follows.  (Here 
copy  the  first  set  of  Reynolds*  interrogatories  and  an- 
swers.)" "Plaintiff  moved  to  suppress  the  deposition  of 
said  witness,  on  the  ground  that  defendants  had  takea 
his  deposition  a  second  time,  which  second  deposition  is  as 
follows.  (Here  copy  the  interrogatories  and  answers.)" 
"The  defendants  read  in  evidence  the  interrogatories  and 
answers  of  Henry  Cosmer,  as  follows.  (Here  insert  the 
interrogatories  and  answers  of  the  witness.)'*     "The  de- 
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fendants  asked  the  court  to  give  the  following  ten  charges, 
each  of  which  the  court  gave.  (Here  copy  the  ten  charges 
given  at  the  instance  of  the  defendant.)''  The  documents 
referred  to  are  not  copied  into  the  bill|  nor  is  any  other 
description  of  thdm  given. 

J.  Paloer,  and  D.  Clopton,  for  the  motion. 
W.  P.  Chilton,  and  S.  F.  Kick,  contra. 

STOK&y  J.— [March  16,  1861.]— Several  papers  are 
loentioned  in  the  bill  of  exceptions,  as  constituting  a  part 
of  it,  which  are  not  copied  into  it;  nor  are  they  described 
by  such  identifying  features  as  to  "leave  no  room  for  mis- 
takes in  the  transcribing  officer."  Under  these  circum- 
etances,  those  papers  could  not  be  regarded  as  part  of  the 
bill  of  exceptions. — ^Bradley  v.  Andress,  80  Ala.  80; 
Looney  v.  Bush,  Minor,  418;  Quigley  v.  Campbell, 
12  Ala.  58;  Branch  Bank  v.  Moseley,  19  Ala.  222;  Stod- 
der  V.  Grant,  28  Ala.  416. 

[2.]  This  btiog  the  cMe;  we  are  not  enabled  to  knoWj  and 
to  affirm  asiafact^  that,  on  eaoh  point  presented  for  re  vis* 
ion,  the  bill  of  exoeptions  tendered  truly  states  **  the  point, 
charge,  oplDiou  or  decision,  wherein  the  court  Is  supposed 
Xo''  [have  erred],  "with  such  statement  of  the  facts  a^is 
nacessaty  to  make  it  intelligible. "--Code,  §  -2354.    To 
put  the  jndge  in  &ult,  for  reAiaing  to  sign  the  bill  of  #x- 
ceptions,  the  facts  presented  must,  as  a  wh<^^  be  correctly 
stated.    It  is  not  enoagh  that,  by  striking  out  a  part,  the 
jndge  ooold  truthfully  have  signed  and  oertlBed  the  bal- 
ance.   This  was  addressed  to  his  discretien.     The  ques- 
tion eoming  before  im  in  ^the  form  in  which  it  does,  we 
have  no  antiiority  to  establish  the  bill  of  exceptions,  un- 
less the  pcmij  decision^  tktkdfacts^  are  proved  to  us  to  have 
been  truly  presanted. to  the  circuit  judge;  not  in  part, 
but  as  a  whole.    Anything'  abort  of  this,  is  not  a  tine 
statement  of  the  points   and  decisions  sought  to   be 
reviewed. 
Motioii  refused. 
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WILLIAMS  vs.  IVET. 

[▲CTUNI  FOB  ASSAULT  AKD  BATTIET  AN»  FALSfe  INPWBOKJISSt.] 

1.  JDistinctian  between  connt$  in  trespass  and  case. — The  forms  of  coaa- 
j^aint  prescribed  in  the  Code,  (p.  554,)  ''for  assault  and  battery^" 
and  "for  false  imprisonment,'*  are  both  in  trespass. 

2.  lUleoaney'qf  evidence  in  trespass, — In  trespass  for  an  assault  and  bat- 
tery, and  for  false  imprifoament)  evidence  of  an  arrest  and  impris- 
onment without  legal  process,  or  under  legal  process  which  is  void 
on  its  face,  is  relevant  and  admissible;  secus^  as  to  evidence  of  aa 
arrest  and  imprisonment  under  process  which  is  not  void  on  its 
fkce. 

Appbal  from  ,the  Ciroait  Ooart  af  Lon^ades. 
Tried  before  the  Hqd.  Nat.  Coox» 

The  original  complaint  in  this  case  was  in  thede  worda : 

<*Beason  Williamfl  1      „,        ,  -    .^    t  .         ^  .^     ^ 
ffs^  y     The  pluatiff  claims  of  the  de- 

Samuel  lyej.  j  fatiibmt  tw0nty  thouiand  dollare, 
as  damages  for  an  assault  and  battery  committed  by  the 
defendant  on  the  plainti^  tiz*^  on  the  10th  Jatiuaiy,  A. 
D,1868. 

^^The  plaintifi  elaimsof  the  defendant  twenty  thoa* 
saQd  dollars,  as  damages  for  malieionsly,  and  withoat 
probable  cause  therefor^  arresting  and  imprisoning  him, 
the  aaid  plaintiff  on  a  charge  of  larceny,  for  twenty  days, 
vi«,,  on  the  10th  January,  A.-  [D.  1868.  Wherefore  ho 
brings  this  suit." 

The  defendant  demurred  to  the  complaint,  for  a  mia- 
joipder  of  .counts,  and  the  eonrb  sustained  the  demurrer; 
holding,  that  the  first  count  was  in  trespass,  and  the  sec- 
ond in  case.  The  plaintiff  then  amended  his  eomplaint, 
by  striking  out  the  first  eount;  and  a  trial  was  had  be* 
fore  a  jury,  on  issue  joined  on  the  plea  of  not  gnilty  to 
the  second  count. 

During  the  trial,  as  the  bill  of  exceptions  shows,  tha 
plaintiff  proved,  in  substance,  that,  on  the  day  specified 
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ia  the  complaint,  he  and  his  son,  Elijah  Williams,  while 
riding  throagh  the  swamp,  were  stopped  by  the  defend- 
ant, who  was  apcompanied  and  assisted  by  a  white  tnan 
and  two  negroes,  were  forcibly  seized  and  tied,  after  a 
severe  straggle,  and  were  carried  before  a  justice  of  the 
peace,  before  whom  the  defendant  preferred  against  them 
a  charge  of  stealing  his  hogs,  and  had  a  warrant  issued  for 
their  arrest  and  imprisonment;  and  he  then  proposed  to 
prove  the  proceedings  which  were  afterwards  hadunderthe 
warrant,  up  to  the  time  of  his  discharge.  The  court  ex- 
cluded this  evidence,  because  the  affidavit  and  warrant  of 
arrest  were  not  produced;  and  after  the  plaintiff  had 
closed  his  evidence,  (the  defendant  adducing  no  evidence,) 
the  court  excluded  from  the  jury,  as  irrelevant,  all  the 
evidence  which  the  plaintiff  had  introduced;  to  which 
several  rulings  of  the  court  the  plaintiff  excepted. 

The  sustaining  of  the  demurrer  to  the  complaint,  and 
the  rulings  of  the  court  on  the  evidence,  are  now  assigned 
as  error. 

J.  JSsiBTBBy  for  the  appellant,  cited  Sturdevant  v. 
Gaines,  5  Ala.  435;  Ba^dale  v.  Bowles,  16  Ala.  62; 
Sheppard  v.  Fumiss,  19  Ala,  760. 

Bainb  k  NbSmith,  contra^  cited  1  Chitty's  Pleadings, 
m.  pp.  134,  202;  1  Chitty's  Practice,  48;  Stallings  v. 
Newman,  26  Ala.  800. 

STONE,  J.— [April  9, 1861.]— The  first  count  in  Ihe 
original  complaint  is  a  substantial  copy  of  the  form  fur- 
nished by  the  Code,  (page 554,)  "for  assault  and  battery," 
and  is  clearly  a  count  in  trespass.  The  second  count  is  a 
copy  of  the  next  succeeding  form,  the  caption  of  which 
assumes  to  be  "for  false  imprisonment."  The  correct- 
ness of  the  ruling  of  the  circuit  court,  on  the  demur- 
rer for  misjoinder,  depends  on  the  inquiry,  whether  the 
second  count  is  in  trespass,  or  in  case.  The  circuit 
court  held  it  to  be  a  count  in  case.  We  hold,  that  it  was 
a  count  in  trespass  vi  et  armis^  for  the  following  reasons: 

First — The  caption  to  the  form,  for  false  imprisonment^ 
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indicates  the  action  of  trespass,  (2  Chitty's  PI.  m.  p.  857>) 
and  is  a  very  inappropriate  designation  of  an  action  on  the 
case  for  a  malicious  prosecuUon* — 2  Ohitty'e  PL  m.  p.  600. 

Second — The  count  contains  no  words  descriptive  of  an 
arrest  under  proce4s,  or  of  discbarge  therefrom,  which 
are  essential  in  a  complaint  for  a  malicious  prosecution. 
Ragsdale  v.  Bowles,  16  Ala.  62;  Sheppard'  v.  Furniss, 
.19  Ala.  760. 

In  the  two  casoB  cit^d  aupra^  from  16th  and  19th  Ala., 
the  declarations  contained  clearer  marks  of  the  action  for 
malicious  prosecotion,  than  the  second  count  in  the  pres- 
ent complaint  does;  yet  this  court  ruled  each  of  those 
counts  to  be  in  trespass. 

In  the  trial  of  the  cause,  the  circuit  court  proceeded  on 
the  opinion,  that  the  second  count  in  the  complaint,  on 
which  the  trial  was  had,  was  a  count  in  case.  Hence, 
that  court  excluded  much  evidence  of  assault  and  battery, 
imprisonment  without  process,  &c.,  which  was  legal  evi- 
dence in  an  action  of  trespass  vi  etarmis.  This  ruling  of 
the  court  being  based  on  an  erroneous  judgment  as  to  the 
form  of  action,  it  results  that  the  circuit  court  cfrred  in 
this  parf.ionlar.  We  neml  a<*ar6ely  add,  that  on  a  t^'al  in 
trespass  for  an  assavlt  and  battery  y  and  for  false  imprisonment^ 
testimony  of  a  prosecution  under  warrant  and  arrest, 
which  are  not  void  on  their  face,  is  not  relevant. — Duck- 
worth V.  Johnson,  7  Ala.  578;  Crosby  v.  Hawthorn, 
25  Ala.  221. 

Reversed  and  remanded. 
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STEELE  *  BfJRGKSS  vs.  TOWNSEND. 

[ACnOH  BT  COMKOX    CiJtBtEB  POK   rRBTGH9^^X£COUFlfEKT  OF  DAMAGB  TO 

oeoM.] 

L  U^iliUf  €f  common  carrier  /or  mtgUgcmBe.'^A  eommon  carrier  can- 
aot  limit  his  common-law  liability  by  any  general  notice,  but  may 
80  limit  it  by  a  special  contract  with  the  shipper;  and  a  bill  of 
ladiDg,  given  by  the  carrier  on  the  receipt  of  the  goods,  and  ac- 
cepted by  the  shipper,  is  a  special  contract  within  the  meaning  of 
this  rale ;  yet  saeh  speoml  eontraot  oannot  be  pleaded  by  the  car- 
ner,  aa  an  exemption  from  liability  for  any  Iom  or  damage  resulting 
from  his  owa  negligence. 

2.  Rdevancy  of  evidence  on  question  of  negligence  by  common  carrier. — 
Ib  an  action  against  a  common  carrier,  to  recover  damages  for  in- 
juries to  goods  shipped  by  sea,  (or  where  the  same  matter  is  relied 
on  as  a  defense  against  an  aetion  by  him  to  recover  freight,)  the 
fact  that  similar  good%  shipped' by  sea  to  the  port  of  delivevy^ 
vsttally  arrived  safe  and  unisjured,  would  be  admissible  evidence 
against  him,  aa  a  circumstance  tending  to  show  thut  any  damage 
by  breakage  was  the  result  of  negligence  on  his  part;  and  e  con* 
v€i-8.,  'I  2  **  *  IL  \t  such  goods  usually  arrived  in  a  iUmj-^ed  and 
broken  condition,  is  admissible  evidenoe  for  him,  as  tending  to 
show  that  the  breakage  was  not  the  result  of  ne'^Kgence  on  his 
part.  (Explaining  and  Mmiting  first  head-note  in  O'  Grady  v.  Ji/t- 
lion,  84  Ala.  88.) 

3.  Burden  of  proof  on  question  qf  negligence  by  common  carrier. — Where 
the  bill  of  lading  contains  an  express  stipulation,  that  the  carrier  - 
is  *^  not  accountable  fbr  rust  or  breakage,"  proof  of  ii\jury  to  the 
goods  by  breakage  neverthelees  makes  out  a  prima-faeie  case  of 
negligence  against  him;  and  the  onu$  is  then  on  him  to  show  the 
exercise  of  due  care  and  vigilance  on  his  part  to  prevent  the  in- 
jury ;  unless  the  nature  of  the  injury,  or  of  the  goods,  of  itself 
furnishes  evidence  that  due  care  and  diligence  could  not  have 
prevented  the  iiyury. 

Appkal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Bafibr. 

This  action  was  brought  by  the  appellee,  -to  recover  of 
the  appellants  ?82  82,  "Ifor  freight,  primage  and  aver- 
14 
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age,  due  fpora  said  defendants  to  plaintift^  upon,  for,  and 
in  respect  of  the  conveyance  of  divers  goods,  merchandize 
and  chattels,  on  board  the  plaintiff's  Bchooner  It.W.TuU^ 
from  the  port  of  Philadelphia  to  the  port  of  Mobile  ;'^ 
and  the  complaint  also  contained  a  count  for  work  and 
labor,  and  a  count  on  an  account  stated.    The  defendants 
pleaded,  "in  short  by  cooaent,  payment,  set-off,  and  non- 
assumpsit."     On  the  trial,  as  the  bill  of  exceptions  showc, 
the  plaintiff  read  in  evidence  the  bills  of  lading  for  tbe 
goods,  which  contained  a  clause  in  these  words,  "Kot 
accountable  for  rust  or  breakage  ;'*  and  proved  the  deliv- 
ery of  the  goods  to  the  defendants  in  Mobile,  and  the 
value  of  the  freight.    The  goods  consisted  of  stoves,  ket- 
tles, pots,  pans,  &o.     "The  plaintiff  introduced  evidence, 
also,  that  the  goods  were  well  stowed,  and  were  not  broken 
or  damaged  in  discharging  thera,  and  that  proper  care  ♦ 
iind  skill  were  employed  in  discharging  them  from  the 
vessel ;  also,  that  hia  witnesses  had  never  seen  like  goods 
better  stowed.    The  defendants'  evidence  tended  t©  show, 
that  the  cast-iron  ware,  stoves,  &c.,  were  much  broken 
npon  the  vessel,  and  upon  the  wharf,  and  before  the  de- 
livery to  the  defendant's  drays;  that  the  breakage  of  the 
goods  was  equal  to  the  amount  of  the  freight  claimed; 
and  that  some  of  the  breakage,  as  appeared  by  the  frac- 
tures, was  very  recent,  and  seemed  as  if  it  had  been  done 
within  an  ho'ur.     One  witness,  who  had  much  experience 
in  the  business  of  receiving  like  wares  shipped  from 
northern  ports,  testified,  that  he  had  never  seen  a  ship- 
•ment  of  stoves  so  badly  broken;  while  other  witnesses, 
also  experienced,  testified,  that  there  was  not  more  break- 
age than  usual  in  such  shipments.     The  plaintiff  offered 
evidence  tending  to  show,  that  shipments  of  cast-iron 
and  hollow  ware,  especially  stoves,  coming  to  Mobile 
upon    vessels  by  sea,  were  usually  in  a  damaged  and 
broken  condition  on  their  arrival.    The  defendants  ob- 
jected to  this  evideucOi  and  excepted  to  its  admiseion 
against  their  objection.     The  plaintiff"  offered  evidence, 
also,  without  objection,  to  show  that  stoves  were  espe- 
cially brittle,  and  liable  to  damage  apd  breakage;  and  it 
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was  also  proved,  that  such  wares,  unless  carefallyhan- 
dlcd,  were  liable  to  break,  no  matter  how  well  stowed. 
It  was  in  evidence,  also,  that  the  plaintiff  was  master  oi' 
the  vessel,  a  common  carrier,  on  which  the  goods  were 
shipped;  but  there  was  no  evidence  to  show  any  special 
contract  for  the  carriage  of  the  goods,  other  than  the  bills 
of  lading,  which  were  admitted  to  be  genuine." 

*'The  conrt  thereupon  charged  the  jury,  (among  other 
things,)  that  if  the  goods  mentioned  in  the  bills  of  lading 
wero  of  ^britrte  nature,  and  very  liable  to  ru^t  and  break- 
age in  the  transportation  and  handling,  then  the  excep- 
tion in  the  bills  of  lading,  ^  not  accountable  for  rust  or 
breakage/  was,  to  some  extent, -valid  in  favor  of  the 
plaintiff:  that,  notwithstanding  that  clause  in  the  bills  of 
lading,  the  plaintiff  was  bound  to  use  the  highest  degree 
of  diligetioe,  aecording  to  the  nature  of  the  goods,  to 
avoid  damage  to  them ;  but,  that  if,  aftor  using  siich  dili- 
gence, and  takiirg  the  greatest  care,  they  were  broken 
without  any  neglect  or  want  of  care  on  his  part,  then, 
under  his  bills  of  lading,  he  would  not  be  liable  in  damage 
for  such  breakage,  nor  would  the  same  be  a  defense  or 
tar  to  his  right  to  recover  freight. 

"The  defendants  excepted  to  this  charge,  and  then 
asked  the  court  to  charge  the  jury — *lst,  that  if  Ihere 
was  no  other  evidence  of  a  special  contract  or  agreement, 
than  the  words  'not  accountable  for  rust  or  breakage'  in 
the  bills  of  lading,  these  words  did  not  show  such  a  spe- 
cial contract  between  the  carrier  and  the  shipper  as  would 
limit  the  responsibility  of  the  former  as  to  breakage;  2d, 
that  if  the  goods  were  in  good  order  when  received  by 
the  plaintiff  in  Philadelphia,  and  in  bad  order  when 
landed  in  Mobile,  the  plaintiff  could  only  discbargo  him- 
self by  showing  that  he  had  not  been  negligent,  and  had 
taken  that  care  which  the  nature  of  the  articles  required, 
from  the  time  he  received  them  in  good  order  in  Phila- 
delphia, until  he  delivered  them  to  the  defendants  in 
Mobile/  The  court  refused  to  give  these  charges  as 
asked,  and  the  defendants  excepted  to  their  refusal ;  but 
the  court  did  give  the  second  charge,  after  inserting  the 
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word  unusually hefove  the  words  bad  order;  to  whuli  qaal* 
ification  the  defendant  also  excepted." 

The  several  rulings  of  the  court  to  which,  as  above 
stated,  exceptions  were  reserved,  are  now  assigned  asr 
error. 

R.  B.  Armistead,  for  appellants. — 1.  The  circuit  ronrt 
erred  in  the  admission  of  the  evidence  excepted  to. 
O'Grady  v.  Julian,  34  Ala.  88;  Gilraor  v.  City  (\miicil, 
26  Ala.  665;  Hubbard  v.  Ruilroad  Co.,  89  Maino,  506, 
and  cases  cited. 

2.  It"  has  been  generally  held  in  this  country,  that  a 
common  carrier  cannot  limit  his  responsibility  by  a  ueTi- 
eral   notice,  but  may  so  limit  it  by  a  special  contract. 

1  Smith's  Leading  Cases,  325-6;  1  Parsons  on  Maritime 
Law,  177;  19  Wendell,  234  ;  9  Watts,  87;  5  Rawle,  179; 
6  How.  U.  8.  844-82 ;  2  Kelly,  349;  16  R  Monroe,  648; 

2  Kent's  Com.  (9th  ed.)  820,  and  note.  "The  insertion  of 
a  particular  clause  in  the  bill  of  lading,  which  is  ih9  act 
of  the  carrier  himself,  does  not  amount  to  a  spociul  con- 
tract, unless  the  assent  of  the  shipper  is  clearly  ^»"m'n. 
1  Newberry's   Adm.  464;' 6  Johns.  170-80;  6  flo'^'.  382. 

3.  If  the  carrier  received  the  goods  in  good  ord.^i,  and 
delivered  them  in  bad  order,  the  onus  was  on  him  tn  ex- 
cuse himself  by  proof  of  due  care  and  diligence.^1  Xew- 
berry's  Adm.  464,  505;  9  Rich.  201;  12  Howard,  272-80. 

A.  R.  Manning,  contra. — 1.  A  common  carrier  may,  by 
special  contract  with  the  shipper,  limit  his  responf^ib'lity; 
and  the  bill,  of  lading  is  the  proper  evidence  of  sncl'  ."spe- 
cial contract.— Angell  on  Carriers,  §§  220,  221,  223,  225^ 
233,  159,  166;  Edwards  on  Bailments,  468;  6  Hovr.  U. 
8.382;  1  Kernan,  486,  401-2;  4  Sandf.  141;  4  Taun- 
ton, 126  ;  6  Porter,  131 ;  31  Ala.  506. 

2.  It  being  shown  that  the  damage  to  the  goods  resulted 
from  the  cause  specially  excepted  the  o^i?«5ison  the  ship- 
per to  show  negligence  on  the  part  of  the  carrier. — An- 
gell on  Carriers,  §§  61,  276;  Story  on  Bailments,  §  573; 
5  B.  &  Cr.  326;  llMetcnlf,  461;  28  Ala.  412;  34  AIm,  174. 
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3.  The  evidence  objected  to  was  relevant  and  proper. 
Donuell  v.  Jonea,  17  Ala.  695 ;  Ingram  v.  'Lawson, 
57  Enac.  Com.  L.  350. 


R.  W.  WALKEU,  J.— [March  1st,  1861.]— 1.  Whatever 
doubts  maj  at  pne  time  have  been  entertained  on  the 
eabject,  it  is  now  well  settled,  that,  although  a  common 
carrier  cannot  limit  the  liability  which  the  common  law 
devolves  on  him  by  any  general  notice,  he  may  do  so  by 
«pecial  contract  with  the  shipper. — Dorr  v.  N".  J.  Steam 
Nav.  Co.,  1  Kernan,  490-91;  S.  C,  4  Sandf.  Sap.  Ct. 
R.  141-2;  N.  J.  Steam  Nar.  Co.  v.  Merchants'  Jiauk, - 
6  Howard,  382;  Ang.  Carriers,  U,  220,  221,  225,  23-'}; 
iPariionson  Contr.  203-4.  And  it  seems  to  be  considered, 
that  a  bill  of  lading,  given  by  the  carrier  on  receipt  of 
the  goods,  and  accepted  by  the  shipper,  is  a  special  con- 
tract between  the  parties,  within  the  meaning  of  this 
rale. — Dorr  v.  N.  J.  Steam  Nav.  Co.,  1  Kernan,  486,  491 ; 
Edwards  on  Bailments,  468 ;  Swindler  v.  Ililliiird, 
2  Rijchardson,  303;  Story  on  Bailments,  §  550.  Yet 
snch  contract,  limiting  his  common-law  respon.-^ibility, 
cannot  be  pleaded  by  the  carrier  as'an  exemption  for  any 
loss  or  damage  resulting  from  his  own^ negligence. — N.  J. 
Steam  Nav.  Co.  v.  Merchants*  Bank,  6  Howard,  144; 
Dorr  v.  Steam  Nav.  Co.,  4  Sandf.  136;  Swindler  v.  Ilil- 
Hard,  2  Rich.  L.  286;  B^ker  v.  Brinson,  9  Rich.  L.  201; 
Davidson  v.  Graham,  2  Ohio  St.  R.  131;  Graham  v. 
Davis,  4  Ohio  St  R.  362;  Merriman  v.  Brig  Mary  Queen, 
1  Newb.  Adm.  R.  404;  1  Parsons'  Mar.  L.  179,  note. 

2.  As  the  exception  contained  in  the  contract  did  not 
have  the  effect  of  relieving  the  plaintift'  from  liability  for 
any  "breakage"  which  was  the  result  of  his  negligence, 
it  follows,  that  evidence  tending  to  show  that  the  break-  . 
age  complained  of  was  not  the  result  of  the  plaintifii's 
negligence,  was  admissible  in  his  behalf;  and  we  hold, 
that,  for  this  purpose,  it  was  competent  for  the  plaintifi* 
to  show,  that  articles  similar  to  those  specified  in  the  bill 
of  lading,  coming  to  Mobile  upon  vessels  by  sea,  were 
usually  in  a  damaged  and  broken  condition  on  their  arri- 
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val.  If  such  articles,  when  shipped  by  sea,  usually  arrived 
uninjured,  this  would  be  a  circumstance  tending  to  show 
that  the  "breakage,"  when  any  did  occur*,  was  the  result 
of  negligence  on  the  part  of  the  carrier.  The  contrary 
proof  would  have  a  contrary  tendency. — See  Ingram  v. 
Lawson,  37  Eng.  Comm.  L.  R.  350-1 ;  Bonnell  v.  Jones, 
17  Ala.  690,  695. 

The  decision  of  this  court  in  O'Grady  v.  Julian, 
(8J:  Ala.  h8,)  is  relied  on  by  the  counsel  for  appellant,  • 
as  in  conflict  with  the  opinion  here  expressed.  It  is  pos- 
sible that,  in  the  case  just  cited,  the  court  may  have 
\placed  an  improper  construction  upon  the  language  of  the 
bill  of  exceptions.  Bat  the  evidence  which  was  there 
held  to  be  inadmissible,  was  understood  by  the  court  as 
relating  to  the  usual  profits  made  by  particular  establish- 
ments in  the  i?eighborhood,  and  not  as  referring  to  the 
average  per-ceniage  of  profit  realized  by  similar  establish- 
ments in  the  neighborhood.  The  decision  was  intended 
to  apply,  and  must  be  confined,  to  cases  in  which  it  is 
proposed  to  prove  the  profits  of  particular  establishments 
— that  is,  to  take  individual  instances,  and  prove  the 
usual  profits  of  each', — the  effect  of  permitting  which 
would  be,  to  nullify  the  issues  indefinitely. 

3.  The  difficult  point  in  the  case  arises  upon  the  charge 
which  ^tas  asked  by  the  defendants,  and  which  the  court 
refused  to  give. 

In  reference  to  special  agreements,  limiting  the  carrier*a 
responsibility,  Nelson,  J.,  in  delivering  the  opinion  in  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  (6  Howard 
IT.  S.  384,)  uses  this  language:  "The  owner  of  gocKla,^  by 
entering  into  the  contract,  virtually  agrees  that,  in  res- 
pect to  the  particular  transaction,  the  carrier  is  not  re- 
garded as  in  the  exercise  of  his  public  employment,  but 
as  a  private  person  who  incurs  no  responsibility  beyond 
that  of  a  bailee  for  hire,  and  answerable  onTy  for  miscou- 
duct  or  negligence." — See,  also,  4  Sandf.  Sup.  C.  R.  145; 
1  Kernan,  493.  And  it  has  been  held  on  several  occa- 
sions, that,  although  a  special  contract,  qualifying  a  car- 
rier's responsibility,  does  not  exempt  him  from  liability 
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for  loss  resulting  from  his  negHgenco;  yet  that,  in  such 
case,  the  burden  of  proving  negligence  is  on  the  shipper. 
Afithorities  supra;  Clark  v.  Barnwell,  12  Howard  U. 
S.  280 ;  Hunt  v.  The  Cleaveland,  6  McLean,  26 ;  S.  C, 
1  Ilewh.  22^-8 ;  Brig.  Mary  Queen,  1  Newb.  464 ;.  see 

1  Parsons'  Mar.  Law,  160-1 ;  Aug.  Carr.  §§  61,  276. 

Oh  the  other  hand,  and  in  cases  in  which  the  question  • 
received  the  most  thorongh  consideration,  il  has  been  de- 
eded, that  where  there  is  a  special  contract,  limiting  the 
carrier's  responsibility,  the  onus  of  showing,  not  only  that 
the  cause  of  the  loss  was  within  the  terms  of  the  excep- 
tion,  but  also  that  there  was  no  negligence,  is  on  the  car- 
rier.—Swindler  V.  Hilllard,  2  Rich.  L.  R.  2«6  ;  Baker  v. 
Brinson,  9  Rich.  L.  201 ;  Davidson  v.  Graham,  2  Ohio 
St.  R.  181 ;  Graham  9.  Davis,  4  Ohio  St.  R.  362 ;  Camden 
4  Amboy  R.  R.  Co.  v.  Baldauf,  16  Penns.  St.  R.  67 ; 

2  Greenl.  Ev.  §  219. 

Wilbout  adopting  this  rule  in  the  terms  in  which  it  is 
here  stated,  we  think  it  is  so  far  true  in  the  present  case, 
that  an  injury  by  "breakage"  to  the  articles  shipped,  is 
not  brought  within  the  terms^of  the  exception,  unless  it 
is  also  shown  that  the  ** breakage"  was  not  the  result  of 
the  negligence  of  the  carrier.  In  other  words,  the  excep- 
tion includes  only  such  breakage  as  care  and  diligence 
could  not  prevent;  and  the  injury  is  not  within  the  ex- 
eepiion,  until  it  is  shown  that  it  occurred  notwithstanding 
the  exercise  of  such  care  and  diligence.  It  is  not  strictly 
accurate  to  say,  that  the  onus  is  on  the  carrier  to  show, 
not  only  that  the  cause  of  loss  was  within  the  exception^ 
but  also  that  he  exercised  due  care.  The  correct  view  is, 
that  the  loss  is  not  brought  within  the  exception,  unless 
it  appears  to  have  occurred  without  negligence  on  the 
part  of  the  carrier;  and,  as  it  is  for  the  carrier  to  bring 
himself  within  the  exception,  he  must  make  at  least  a 
pruna-facie  showing  that  the  injury  was  not  caused  by  his 
neglect. 

It  is  a  mistake  to  suppose  that,  by  the  insertion  of  such 
an  exception  as  is  found  in  this  bill  of  lading,  the  charac- 
ter of  the  employment  is  changed.     The  party  receiving 
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the  goods  still  remaiaS)  notwitbetnoding  this  feature  of 
tlje  Contract,  a  common  carrier:  his  liability  only,  to  the 
extent  of  the  exceptioiH  is  diminiefaed.  ^^In  all  things 
else,  the  very  same  principles  apply.  Care  and  diligence 
are  still  elements  of  the  contraot,  and  'strict  proof*  ia 
properly  required,  before  any  exemption  may  be  claimed.'*^ 
.9  Rich,  203. 

In  most  cases  of  bidlment,  the  bailee  is  chargeable,  not 
by  the  delivery  of  the  goods,  but  by  reason  of  negligence. 
Hence,  in  the  case  of  ordinary  bailments,  the  general  rale 
is,  that  to  hold  the  bailee  responsible,  negligence  must  be 
alleged  and  proved;  though  some  courts  have  Qonsidercd 
that  the  bailee  should  be  held  to  proof  of  the  facts  and 
circumstances  under  which  the  loss  oocurred. — Clarke  v* 
Spence,  10  Watts*  R.  885;  Logan  v.  Mathews,  6  Barr,  417 ; 
Swindler  v.  Hilliard,  2  Rich.  L.  805-6.  But  in  relation 
to  common  carriers,  the  rule  is,  that,  in  all  cases  of  loas, 
the  onus  probandi  is  on  the  carrier  to  exempt  himself  from 
liability ;  for  prima  fack^  the  law  imposes  tbe  obligation 
of  safety  upon  him.  Consequently,  the  owner  is  bound 
to  prove  no  more  than  that  the  goods  were  delivered  to 
tbe  carrier,'artd  that  the  latter  had  not  delivei*ed  them  to 
the  consignee.  These  facts  constitute  prima-facie  evidence 
of  negligence  or  misconduct. — Angell  Canr.  §  202 ;'  Story 
Bailm.  §  529. 

By  the  common  law,  the  carrier  is  responsible  for  all 
losses,  except  such  as  result  from  the  act  of  God,  or  tbe 
public  enemy.  Hence,  his  liability  is  not  confined  to  such 
losses  as  are  the  consequences  of  his  own  negligence,  or 
want  of  skill.  He  is  liable  for  losses  by  accident,  n^ia- 
take,  and  numerous  unavoidable  occurrences,  not  falling 
under  the  head  of  acts  of  God  or  the  public  enemy,  and 
against  which  it  is  not  within  the  reach  of  human  vig^il- 
ance  or  foresight  to  provide.  For  losses  occasioned  by 
the  wrongful  acts  of  third  persons,  by  accidental  fires,  by 
robbery,  or  by  the  violence  of  mobs,  which  neither  the 
carrier  nor  his  agents  can  resist'orby  any  vigilance  avoid, 
he  is  responsible: — 1  Smith's  L.  C.  815;  2  Ohio  St.  IL 
187.    The  liabilities  of  a  common  carrier  are  thus  dis- 
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tiugnisbed  into  two  classes:  the  pQe,a  liability  for  losses 
by  neglect,  whicb  is  the  liability  of  9k  bailee;  the  otlier^ 
a  liability  for  losses  by  accident,  or  other  unavoidable  oc- 
currence, which  is  the  liability  of  an  insurer.  In  Riley 
V.  Horno,  (5  Bing.  II.  217,)  Best,  C.  X,  uses  this  language; 
"When  goods  are  delivered  to  a  carrier,  they  are  usually 
no  longer  under  the  feye  of  the  owner;  he  seldom  follows, 
or  sends  any  servant  with  them,  to  the  place  of  their  des- 
tination. If  they  ehould  be  lost  or  injured  by  the 
grossest  negligence  of  the  carrier  or  his  servants,  or 
stolen  by  them,  or  by  thieves  in  collusion  with  them,  the 
owner  would  be  unable  to  prove  either  of  theee  causes  of 
loas.  His  witnessee  mvad  be  the  carrier's  servants;  and 
they,  knowing  that  they  could  not  be  contradicted,  would 
excuse  their  masters  and  themselves.  To  give  due  secu- 
rity to  property,  the  law  has  therefore  added  to  that  re* 
sponsibility  of  a  carrier  which  immediately  arises  out  of 
his  contract  to  carry  for  a  reward — namely,  that  of  taking 
aU  nasonable  care  of  U — the  responeihility  of  an  insurer* 
Prom  his  liability  as  an  insurer,  the  carrier  is  only  to  be 
relieved  by  two  things,  both  so  well  known  to  all  the 
country  when  they  happen,  that  no  person  would  be  so 
rash  as  to  attempt  to  prove  that  they  had  happened  when 
they  had  not;  namely,  the  act  of  God,  and  of  the  king's 
enemies." 

On  grounds  of  public  policy,  the  courts  have  manifested 
a  disposition  to  construe  any  new  exceptions  to  the  lia« 
bility  of  a  common  carrier,  strictly  against  him. — Atwood 
V.  Transportation  Company,  9  Watts,  87.  Without  the 
exception,  the  carrier  would  be  liable  as  an  insurer,  for  a 
lose  from  tba  specified  cause;  and  the  only  legitimate 
effect  of  the  exception  is,  to  relieve  the  carrier  from  this 
extraordinary  rciaponsibility  for  a  loss  which  could  not 
have  been  prevented  by  proper  care  and  diligence  on  hie 
part.  When,  therefore,  a  carrier,  aa  in  this  case,  pro* 
vides  against  accountability  for  "rust  or  breakage,"  the 
proper  construction  of  the  exception  is,  that  the  carrier 
is  not  to  be  held  liable  as  an  insurer  for  "  rust  or  break- 
age" whix^h  occurs  without  negligeuce  on  his  part;  but 
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that  he  remains,  as  before,  responsible  for  any  injury  of 
the  kind  mentioned,  if  caused  by  his  failure  to  exercise 
the  degree  of  care  which  the  law  demands  of  every  com- 
mon carrier,  in  respect  of  the  goods  committed  to  him. 
.The  makirg  of  such  exception  docs  not  change  the  char- 
acter of  the  employment,  or  the  rules  of  evidence  before 
applicable  to  the  subject.  Hence,  a  prima-facie  case  of 
necjligence  is  made  out  against  the  carrier,  by  showing 
that  the  goo^s  were  delivered  to  him,  and  that  he  has 
either  not  delivered  them  at  all,  or  has  delivered  them  in 
an  injured  condition. 

"Where  a  carrier  seeks  to  bring  a  loss  within  the  com- 
mon-law exception  of  "an  act  of  God,"  he  cannot  throw 
upon  the  employer  the  burden  of  proving  or  inferring 
negligence  or  defective  means  in  the  carrier,  until  he  has 
'  shown  the  intervention  of  such  an  extraordinary,  violent 
and  destructive  agent,  as  by  its  very-  nature  raises  a  pre- 
sumption that  no  human  means  could  resist  its  effect. — 
1  Smith's  L.  C.  (5th  Am.  ed.)  318;  Coosa  R.  Co.  v.  Bar- 
clay,  30  Ala.  128-9;  Steele  v.  McTyer,  31  Ala.  676,  "The 
true  view  is,  not  that  the  carrier  discharges  his  liability 
by  showing  an  act  of  God,  and  is  then  responsible,  as  an 
ordinary  agent,  for  negligence;  but  that  the  intervention 
of  negligence  breaks  tthe  carrier's  line  of  defense,  by' 
showing  that  the  injury  or  loss  was  not  directly  caused  by 
the.act  of  God,  or,  more  correctly  speaking,  was  not  the 
act  of  God."— 1  Smith's  L.  C.  819, 

In  like  manner,  the  exception  of  •'^perils  of  the  sea," 
and  "dangers  of  the  river,"  means  such  as  cannot  be 
avoided  by  the  exercise  of  that  discretion  and  care,  which 
the  law  requires  of  common  carriers;  and  to  ascertaiu 
whether  a  loss  falls  witliin  the  exception,  it  must  be  in- 
quired, whether  the  accident  could  have  been  prevented 
by  the  exercise  of  proper  foresight  and  diligence. — 
1  Smith's  L.  C.  816;  Williams  v.  Branson,  1  Murphy, 

417;  Marsh  &  Houren  v.  Blithe,  1  N.  &  McC.  170;  Jones 
V.  Pitcher,  3  St.  k  P.  136,  171.  Thus,  where  goods  were 
received  on  board  a  steamboat,  and  the  bill  of  lading- 
contained  an  exception  of  "dangers  of  the  river ;^'  aud 
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the  loss  was  occasioned  by  the  boat's  striking  on  a  sank- 
en  rock;  it  was  held  incumbent  on  the  carrier  to  prove 
that  due  diligence  and  proper  skiFl  were  used  to  avoid 
the  accident. — Whiteside  v.  Russell,  8  W.  4  S.  44. 

The  same  principle  most  apply  to  the  present  excep- 
tion. The  proof  of  injury  makes  $l prinm-faeie  case  of  neg- 
ligence against  the  carrier;  and  he  does  not  bring  the  in- 
jury within  the  exception,  until  he  shows  the  exercise  of 
dae  vigilance  on  his  part  to  prevent  the  injury ;  unless, 
indeed,  the  nature  of  the  injury,  or  of  the  property,  be 
such  as  to  furnish,  of  itself,  evidence  that  due  care  and 
diligence  could  not  have  prevented  the  injury. 

There  is  no  hardship  in  such  a  rule,  and  many  strong 
reasons  unite  to  commend  it  to  our  approval.  It  is  of  the 
Btmost  importance  to  the  commerce  of  the  country,  that 
carriers  should  be  held  to  a  strict  accountability.  On  this 
sobject,  we  concur  in  the  remark  of  Chief-Justice  Gibson, 
that,  "though  it  is,  perhaps,  too  late  to  say,  that  a  carrier 
may  not  accept  his  charge  in  special  terras^  it  is  not  too 
late  to  say,  that  the  policy  which  dictated  the  rule  of  the 
conmion  law  requires  that  exceptions  to  it  be  strictly  in- 
terpreted, and  that  it  is  his  duty  to  bring  his  case  strictly 
within  them.*'— 9  Watts,  87.  This  is  especially  so  in 
reference  to  exceptions  inserted  in  bills  of  lading.  Goods 
are  commonly  sent  by  the  owner  to  the  carrier's  place  of 
business,  ¥^her^  they  are  received,  and  the  bill  of  lading 
made  out  by  the  carrier,  or  his  clerk.  It  is  often  not 
seen  by  the  owner,  until  it  is  too  late  to  insist  on  a  change 
in  the  terms.  These  considerations  have  induced  one 
eminent  judge  Id  say,  that  the  better  rule,  perhaps,  would 
be  to  treat  all  such  provisions  in  bills  of  lading  as  void, 
unless  inserted  by  the  express  consent  of  the  employer. 
Black,  C.  J.,  in  Cbouteauxv.  Leach,  18  Penn.  283. 

One  result  of  the  introduction  of  steamboats  and  rail- 
Toadais,  that  common  carriers  have,  to  a  great  extent, 
taken  exclusive  possession  of  the  public  thoroughfares  of 
the  country,  and  have  it  in  their  power  to  impoae  their 
Wd  terms  upon  the  owners  of  goods,  who,  indeed,  have 
no  choice  but  to  employ  them.     The  owner  accepts  th 
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conditional  bill  of  ladihg,  because  be  cannot  wel|  help  it. 
He  must  have  his  goods  carried,  and.  be  sees  that  the  car- 
rier will  refuse  to  take  them,  unless  the  prescribed  ternaa 
are  accepted.  The  owner  seldom  accompanies  his  prop- 
erty, and,. in  case  of  loss  or  injury,  however  gfoss  the 
'legligence  may  be,  is  unable  to  prove  it,  without  relying 
upon  the  servants  of  the  carrier, — the  very  persons,  gen- 
erally, by  whose  negligence  (if  there  was  negligence)  the 
goods  have  been  lost;  whose  feelings,  wishes,  and  inter- 
ests, are  all  against  the  owner,  and  who  are,  as  a  general 
rule,  only  too  ready  to  exculpate  themselves  and-  their 
employer.  Of  the  manner  of  the  loss,  the  owner  is,  gea- 
erally,*entirely  ignorant,  while  the  carrier  and  his  ser- 
vants may  be  reasonably  suppoaed  to  be  fully  advised  in 
regard  to  it;  and  "that  is  a  sound  rule,  which  devolves 
the  onus  on  him  who  best  knows  what  the  facts  are.*' 

The  result  of  what  has  been  said  is,  that  if  the  goods 
^were  in  good  order  when  received  by  the  plaintiff  in 
Philadelphia,  and  in  bad  order  from  "  breakage "  when 
delivered  in  Mobile,  it  devolved  upon  the  carrier  to  show, 
that  proper  diligence  and  skill  were  exercised  to  prevent 
the  injury;  unless,  as  before  remarked,  it  appears  that 
the  nature  of  the  injury,  or  of  the  property,  is  such  as  to 
show,  of  itself,  that  due  care  and  diligence  could  not  have 
prevented  the  injury.  The  charge  asked  should  have 
been  given. 

Judgment  reversed,  and  cause  remanded. 


McGEHEE  vs.  MAHONE. 

[detinue  for  slaves,*] 

1.  AdnUimMlky  of  subteqwrn  dedaraHom  BxploLntaory  of  adnassiofo,^^ 
Plasutiff  Having  proved,  that  tha  bIovm  in  oontroveiBj  were  xtot 
includad  bj  the  defendant  in  the  schedule  of  his  taacable  property. 
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which  was  Tendered  lo  the  aaseesor  oii  oath,  and  wore  iocluded  in 
the  schedele  of  the  pUintiif's  properiy,  which  -wm  giren  in  at  the 
fAxne  time  hy  his  sod,  in  tbe  defendant's  presence ;  the  defoBdant 
Qsnnot  be  allowed,  for  .the  purpose  of  rebutting  the  presunoiption 
arising  from  this  evidence,  to  prove  that  he  afterwards  corrected 
his  schedule,  and  what  reasons  he  then  assigned  to  the  assessor  for 
bis  former  conduct;  and  the  faot  that,  when  first  giving  in  hi» 
schedule,  '^he  asked  leave  of  the  assessor  |o  correct  any  mistake, 
snd  sud  something  about  getttngr  advice,"  does  noi  affect  the 
principle, 

2,  Admissibility  of  party* s  declarations  as  evidence  for  him. — The  dec 
Isrations  of  a  party  are,  *prima  faciei  not  admissible  evidence  for 
him ;  and  the  fact  that  a  witness,  when  cross-examined,  '*  for  the 
sole  purpose  of  contradicting  hirn^*'  tooohing  his  ow»  deolaratienB 
at  a  jmrticular  time  and  place,  states  -*  that  he  cannot  answer  the 
question  without  giving  the^declaraiions  of  the  defendant  mtdeat 
the  same  time,"  is  not,  of  itself,  sufficient  to  show  error  iu  the  ex- 
clusion of  the  defendant's  declarations. 

S.  Bador^s  right  to  terminate  bailment — If  the  bailor  of  Slaves,  when 
delivering  possession  to  the  bailee,  declares  that  he  gives  or  lends 
them  to  her,  *'  but  subject  to  his  call  at  any  time,"  bii  right  to  ter« 
minate  the  bailment,  and  reclaim  the  slaves,  is  not  necessarily 
limited  to  the  life-time  of  the  bailee. 

Appbal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon  N'T.  Cook. 

This  action  was  brought  by  Thomas  Mabone,  against 
Augustus  JeGehee,  to  recover  several  slaves,  together 
with  damages  for  their  detention.  It  appeared  from  the 
evidence  on  the  trial,  that  the  slaves  had  once  belonged 
to  the  plaintiff,  and  had  been  either  given  or  loaned  by 
him  to  his  daughter,  who  mBrried  the  defendant  in  April, 
1856,  and  died  about  one  year"  afterwards,  leaving  an  in- 
fant child,  who  also  died  before  the  commencement  of 
tile  suit.  The  defendant's  evidence  conduced  to  show, 
that  the  plaintiff  gave  the  slaves  to  his  daughter,  by  parol, 
•ome  time  before  her  marriage,  and  afterwards  retained 
them,  under  a  contract  of  hiring,  until  the*  close  of  the 
year  1866,  when  he  sent  them  to  the  defendant's  house; 
while  the  plaintiff's  evidence  tended  to  show,  that  he  de- 
livered the  slaves  to  the  defendant,  after  his  marriage  with 
pHtifitiff 's  daughter,  under  a  loan  or  bailment,  and  de- 
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clared  at  the  time^  ^'tbat  he  gave  or  loaDod  them  to  de- 
fendant's wife,  bat  Babject  to  hii  call. at  any  time." 

"The  plaintiff  proved,  that,  after  the  death  of  the  de- 
fendant's wife,  his  son  and  the  defendant  went  together 
to  the  tax*asses6or,  to  give  in  their  ta^eB,  and  had  some 
conversation  between  them  as  to  givi4)g  in  the  slaves  in 
controversy;  that  the  defendant  did  not  give  in  said  ne- 
groes to  the  assessor  as  his  property,  and  swore  to  his 
schedule  of  taxable  property;  that  said  negroes  were  given 
in  at  the  same  time  by  plaintiff's  son,  in  defendant's  pres- 
ence, as  the  property  of  the  plaintiff;  and  that  the  de- 
fendant remarked,  when  he  gave  in  his  list,  that  he  hfid 

.  intended  to  give  in  said  negroes,  but  that  plaintiff's  son 
had  relieved  him  of  that.  It  was  farther  shown,  that  de- 
fendant and  plaintifi'^s  son  then  left  the  assessor,  and 
went  home,  and  did  not  again  return  together  to  the  aa- 
flesftor.  It  was  shown,  however,  that  the  defendant,  at 
the  time  of  giving  in  his  taxes,  asked  leave  of  the  asaes- 

.  Bor  to  correct  any  mistake,  and  said  something  about 
getting  advice.  To  rebut  the  presumption  arising  from 
his  failure  thus  to  give  in  said  slaves  to  the  assessor,  the 
defendant  offered  to  prove,  by  the  assessor,  that  on  the 
same  day  he  gave  in  his  taxes,  but  on  another  occasion, 
he  corrected  his  tax-list,  by  giving  in  said  slaves  as  his 
own.  The  court  rejected  this  evidence,  at  the  instance 
of  the  plaintiff,  and  the  defendant  excepted.  The  de- 
fendant farther  offered  to  prove,  for  the  purpose  of  rebut- 
ting the  said  presumption,  that  he  said  to  the  assessor  as 
afoi:osaid,  (the  plaintiff'  not  being  present,)  that  the  rea- 
son why  he  did  not  giv<f  in  said  negroes  in  the  first  in- 
stance, and  asked  leave  to  correct  his  list,  was,  that  he 
wished  to  see  one  Morrison,  (who  had  heard  plaintiff  say, 
before  his  daughter  married  the  defendant,  that  said  ne- 
groes were  the  property  of  his  daughter,  and  that  he  was 
payitig  hire  for  them,)  that  he  had  seen  said  Morrison, 
and  that  Morrison  hod  stated  what  plaintiff  had  said 
about  ^the  negroes.  The  court  refused  to  permit  this 
proof  to  be  made,  and  the  defendant  excepted." 

^'The  plaintiff  introduced  one  William  F«  Mahone  as  a 
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witness,  who  testified  to  declarations  of  the  defendant*, 
after  the  death  of  his  wife,  as  to  the  ownership  of  the 
Baid  negroes,  and  in  disparagement  of  his  title,  made  on 
the  day  of  giving  in  the  tax-list.  On  croes-exami nation 
of  said  witness,  and  for  the  sole  purpose  of  contradicting 
bim,  the  defendant  proposed  to  ask  him,  what  he  (sud 
witness)  had  said  to  one  Morrisou,  at  said  Morrison's 
store,  three  or  fotir  days  after  the  tax-list  was  made,  as  to 
the  declarations  of  the  defendant  he  had  proved  on  the 
day  of  giving  in  their  taxes;  and  the  coart  said,  that  the 
question  might  be  asked.  The  witness  stated,  that  he 
could  not  answer  the  question,  without  giving  the  decla- 
rations made  at  that  time  by  the  defendant,  who  was  pres- 
ent with  him  and  Morrison;  and  the  eourt  said,  that  the 
declarations  of  the  defendant  could  not  be  given ;  to  which 
the  defendant  excepted." 

'^The  defendant  aeked  the  court  to  charge  the  jury,  that 
if  they  found,  from  the  evidence,  that  thfere  was  no  valid 
gift  of  the  slaves  before  the  marriage  of  plaintiff's 
daughter  with  defendant ;  and  that  the  plaintiff  said  to 
the  defendant,  at  the  time  the  negroes  were  delivered 
into  the  defendant's  possession,  that  he  gave  or  loaned 
them  to  defendant's  wife,  but  subject  to  his  call  at  any 
time;  and  that  he  never  did  call  for  them,  or  make  them 
sabject  to  bis  order,  during  the  life-time  of  the  defendant's 
wife, — then  the  plaintiff  could  not  recover  in  this  action." 
The  court  refused  this  charge, 'and  the  defendant  excepted 
to  its  refusal. 

The  rulings  of  the  court  on  the  evidence,  and  the  re- 
fusal of  the  charge  asked,  are  now  assigned  as  error. 

Watts,  Jubok  4;  Jackson,  for  appellant. — 1.  The  case  of 
Traun  v,  Keiffer  and  Wife,  (31  Ala.  136,)  is  conclusive  on 
the  first  twonssignments  of  error.  Pearsall  v.  McCartney, 
(28  Ala.  110.)  cited  for  the  appellee,  is  opposed  to  the 
current  of  authority.— 1  Dari.  Ch.  Pr.  455,  note  1;  1  Phil. 
Ev.  359;  1  Paige,  124. 

2.  The  proper  predicate  was  laid  to  impeach  the  wit- 
.ness  Mahone;  and  if  his  declarations  wore  competent 


216 SUPREME  COURT  

McGehee  v.  Mahone. 

'eviden'ce  for  that  purpose,  the  declaratie'ns  of  the  defend- 
ant, constituting  a  part  of  the  «ame  oonversation,  there- 
by became  competent  also.  The  declarations  of  defend- 
ant, in  such  case,  stand  on  the  same  footing  with  the 
declarations  of  third  persons,  which  are  alwaj's  received, 
though  mere  hearsay ;  and  to  exclude  such  declarations, 
whether  made  by  a  party  or  by  a  third  pei^sou,  would,  in 
most  cases,  deny  the  right  to  impeach  ^  witness  by  pr#of 
of  contradictory  statements, 

D.  W.  Baine,  with  GoLDTHWArrB,  Rick  &  Semple,  contra, 
1.  The  corrected  tax-list  was  the  best  evidence  to  prove 
the  correction,  and  should  have  been  produced,  or  its  ab- 
.  eence  accounted  for,  before  the  same  fact  could  b3  proved 
by  the  assessor. — Smith  v.  Armistead,  7  Ala.  698;  Cole 
V.  Spann,  13  Ala.  637;  Ware  v.  Roberson,  18  Ala.  105. 

2.  The  defendant's  subsequent  declarations  to  the  as- 
sessor, formed  fio  part  of  the  transaction  proved  by  the 
plaintiff,  and  were  not  made  in  the  plaintiff's  presence. 
Stewart  y.  Sherman,  6  Conn,  244;  Ogden  v.  Peters, 
16  Barbour,  502;  lioberts  v.  Trawick,22  Ala.  493;  Smith 
V.  Cureton,  31  Ala.  652.  That  the  defendant,  when  giv- 
ing in  his  tax-lirtt.,  asked  or  reserved  the  riacht  to  correct 
mistakes,  makes  no  difference  in  the  applic«tion  of  the 
principle;  h«  hud  the  right  to  correct  mistakes,  without 
such  reservatim.  The  case  of  an  original  and  amended 
bill  in  chancery  is  analogous. — Pttarsall  v.  McCartney, 
28  Ala.  110. 

8.  The  proper  question  was  not  asked  to  impeach  the 
witness  Mahon«. — 1  Qreenl.  Ev.  514.  If  the  questioa 
had  been  proper,  twn  constat  that  the  defendant  was  in- 
jured by  the  ruling  of  the  court,  since  the  record  does 
not  show  that  tlu»  declarations  of  the  witness  were  exclu- 
ded. 'The  declarations  of  the*  defendant  were,  at  least 
prima  facie,  in<i>r)ipotent  evidence  for  him;  and  it  was 
incumbent  on  him  to  show  some  special  circumstances 
which  justified  their  admission. 

A.  J.   WALICEK,  C.  J.— [Feb.  16, 1861.]— A  party 
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bjhin,  bjendsDoB  of  po^tortor  declkratioUBt  Aft^e  on  a 
dtf[6r#i)teeeiwi<Mu^FMiMH  t«  M«0»rtiiej^  &ft  AIil  110, 
126;  BobertsT.  Tnnriok^  22  i6.4eO-4M;  Lmt.  HemiU 
too,  3  ft.  629«  Tbe  d«olsmtioDt^  tb*  exelteioo  of  ^Moh 
ifl  tb0  sob]  dot  «tf  tbe  flccofid  exoeption, "manifbetiy  Ml 
wiihifi  thia  raid;  aod  wert  propetij  held  inftdmksibto. 

Bat  it  is  elaimed  that  tb6  act,  for  the  rejectk>D  df  the 
pKK>f  of  which  the  defendant  made  the  ftrat  exception 
named  in  the  bill  of  exceptions,  must  be  exdnded  from 
tbe  operation  of  that  rule.  Ther  plaintilf  pfored,  that 
d^ndaat  was  preeent  wbeei  the  plainfiff'b  aott  gaVe  in 
the  dares  in  oontrof^ersy,  to  the  tax^^aaeeesor,  as  the  taka- 
ble  property  of  the  plaintiff;  and  that  the  defistidiitit  did 
not  include  the  slaves  in  the  list  of  taxable  property  ren- 
dered by  bin.  It  appeared,  bowerer,  that  on  that  ocoa- 
ftioB,  the  defendant  eaid,  that  he  had  intended  to  give  in 
the  slaves  in  coatroversy  as  -his  {Property,  but  plaintifT's 
son  had  relieved  him  of  that;  and,  also,  that  the  defend- 
aat  aaked  leave  of  the  assessor  to  coifrect  any  mistake, 
aad  spoke  of  getting  advice.  The  defendant  proposed  to 
IHro?e  that,  afterwards,  On  the  same '  day,  he  gave  in  to 
tbeasaeeeor  tb^  said*  slaves  as  his  taxable  propeHy.  If 
the  proposed  evideno^  onght  to-  be  excepted  from  the 
general  rale,  it  is  npoo  the  gronud,  that  the  defendant 
qnaliied  bis  ^ondiiot,  and  weakened  the  admission  to  be . 
argued  from  it,  by  saying  that  he  had  intended  to  give 
in  the  slaves  as  bia  property,  bat  was  relieved  of  it  by  the 
plaintiff's  eon,  and  asklhg  leave  to  correct  any  mistake. 
That  the  defmdant  so  qualified  and  expUined  his  decla- 
rations and  conduct  at  the  time,  as  to  greatly  lessen  the 
weight  off  the  argument  against  him  to  be  drawn  there- 
from, cannot  justify  him  in  giving  in  evidence  a  subse- 
quent act  or  declaration,  lidding  force  to  the  qualification 
or  explanation  already  made,  or  relieving  himself  from 
the  previous  admission.  The  defendant  obtained  the  ad- 
vantage and  fbll  benefit  ot  his  explanation  or  qualifica- 
tion, in  lesseniil^g  or  destroying  the  influence  of  the 
admission.  The  fiict  that  be  asked  I^ave  to  correct  any 
15 
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mX^t^ki^r  did  aotf  QHtltto  Uvi  lo  pp^ne  ikat  k«  «ttiaseqMfl  tly 
t^%^  4iffiirwtlfM  Svwjr  OMiplaiiiant  ift  cbam<iefy  flies 
bia  bill;  h{»flr\x«;Hgbt%o  ODrtMtnUtfifaMhitkeerrigiiiAl 
blU.b^  Itn  ««ifitidiMtit';  j^et  it  has  beem  decidod;  tbafc  wben 
^n  original  biU  k  oS»re4  ia  eTicbuoe,  fa  imother  eutt, 
ggniiiiBjb  the  atNnplaiiwBtvfao  «ftDMit  ooaiittrftet  the  adlmis* 
siooa  of  the  original  bill,  by  iptrodtidDgtbearaetHiltnent. 
EeartalU  v«  ifcCartney^  28  Alia*  U0>  If  a  party  makes 
au  admis«iom.i|ritb  a  roquest  of  parmisaion  to  correct aay 
miatalo  'n\  tX^Mmwioo^  the  jary/ara  to  eonaiderthe  ef* 
feet  of^bi^i^eqaestof  parmissioQ  to  oorroet  mistakes  in 
determiiuog  the.  wfi^t  of  tba  admiseion,  bat  be  cannot 
hf  allowed  tOiprova  eabsequoot  declacations  or  acts,  for 
the  pqr]M9M  of  relievisg  bknself  of  the  force  of  the  ad» 
misaion.  .    .  .        ,         • 

[2.]  T^^  appellant^  €or  the  porpoff  of  disor^itilig  hie 
^versary'«  iritna^S)  interrogated  ;him  aa  to  d^lamtione 
ipad?  by.him  (the  witpes8)4it^deaifiiatedtiiixe  and  plaoe, 
aad  to^a  giv/ea  .per4Qn,    The  witoeae  aseected,  that  he 
coijil^.not  ^swer  the  qaestian,  without  giving  the  decla- 
nations  .of  the.  defendant,  >vha  iwm  peeient  at  the  time 
when  the  declarations  of  the  witneia.wene  made.    The 
eaurt  said^'  I^Uat.  the  deelaratione  o£  the  ^i^pellaut  eoold 
not  be  gixrenjn  evideupe;  aiid  to  tbiedemal  by  tb#  court 
of  th^  ^dmi^eibility  of  the  appellafit'a  declarationi.  tbera 
wad  i\n  ^xgeptipiji*    It  is  clear^  that.tba  a|q[>ellaitt's  d«a* 
Urations  were,  pfiTfia  faciCy  inadipiHibla  .as  evideuoe  for 
bisn^  .It  tberefore Revolved  upon  him,  as  a  preliminary 
to  Iheir  adnaissioo^.to  show  how  they  oould  be  made  com- 
petent evidence  by  other  iacts^-^hieWU  k  Walker  v. 
^Hsury  &  Mott,  81  Ala.  53.    The  court  had  nothing  be- 
fore ity  (ending  to  relieve  tboee  declarationa  of  their  in- 
adruUsible  character^  save  the  single  faett  that  the  witness 
said  he  could  not  answer  the  qoestioe^  requiring  a  state^ 
meat  of  the  declarations  made  by  biqaiself,  vnleea  he  alao 
gfive  the  declarations  made  by  the  appellant  on  the  aame 
occasion.    It  might  have  been,  that  the  appeilM>t*6  dec- 
larations were  so  intermingled  and  connected  with  those 
of  the  witness  in  the  ssme  QonversatioB-*-^for  eatample^ 
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io  the  form  of  qoestioDS  by  one,  and  answers  by'  the  * 
other — ^tbat  it  would  be  impossible  to  underBtand  the 
declarations  of.  the  witness,  except  when  viewed  in  con- 
nection with  thOBd  of  tbe  mpp«lkat.  Bat  that  state  of 
things  is  not  satisfactorily  shown,  simply  by  the  state- 
meal  of  the  wttti«8«,  that  lie  conM  not  give  his  own  dec- 
iarmtions  withont  giving  the  defendant's.  The  court, 
which  is  the  judge  of  the  showing  preliminary  to  the  ad- 
mission of  evidence  ^wi/na/acie  illegal,  could  not  safely 
or  pcoperlj  act  upon  such  a  statement  of  the  witness. 
In  doing  so,  it  would  have  sabatituted  the  judgment  of 
the  witness  for  its  own,  upon  the  question,  whetl^r  the 
declarations  6(  the  appellant  and  the  witness  were  so 
connected  that  the  latter  would  be  unintelligiljle  without 
the  former.  Besides,  the  statement  of  the  witnessy  giv- 
ing no  TMwon  why  h#  could  not  give  his  own  declarations 
without  those  of  the  appellant,  was  of  such  ambigaous 
and  doubtful  character,  that  no  Inference  of  the  requisite 
fact  could  be  safely  predicated  upOn  it. — Scott  v.  Coxe, 
20  Ala.'  294;  Humphreys  v.  Bradford,^  32  Al;u  500.  If 
there  were  facts,  which  would  have  shown  the  admissi- 
bility of  the  declarations  in  question,  they  should  have 
been  brought  to  tbe  taotice  of  the  court.  Upon  the  facts 
disclosed  by  the  bill  of  exceptions,  we  cannot  affirm  that 
the  court  erred  in  deciding  that  the  declarations  were  in- 
admissible. 

[3.]  ThtfPewas  no  error  in  the  refiisal  to  chaise  as 
requested  by  the  appellant.  If  the  plaintiff  aceompaoied 
the  delivory  of  the  negroes  with  tbe  declaration,  ''that 
be  gave  or  loaned  them  to  the  defendant's  wife,  but  sub- 
ject to  his  call  at  ^t^y  time,"  his  right  to  terminate  tbe 
bailment,  and  reclaim  the  negroes,  would  not  necessarily 
be  restricted  to  the  Kfe-time  of  the  bailee. 
-    Jad^ent  affirmed.    . 
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WILLIAJ48  M.  IVET, 

1.  Distinction  between  coujUa*in  trexpa^  and  case. — The  forms  of  com- 
plaint prescribed  in  the  Code,  (p.  554,)  *'for  assault  and  battery," 
and  **for  false  imprisonment/'  are  both  in  trespass. 

2.  Amendment  of  complaint  ofler  denmrrer  sustained. — ^Under  the  Code, 
({  2255,)  if  plaintiff  am«id  hia  ooniflaiBt,  aft«r  the  eoiirt  has  «tir 
taiD^d  »  demurrer  to  th«  original,  ood  prooeeda  to.  trial  on  tho 
amanded  complaint,  he  doe/i  not  thereby  waive  bis  right  to  assign 
as  error  the  judgment  on  the  demurrer,  unless  the  record  showa 
that,  in  consequence  of  the  amendment,  he  ^^astained  tio  injury  by 
that  judgment.    (Overruling  Sheppatd  v.  Sktltm,  34  Ak.  653,  and 

.  limiti&g  SMUngs  t.  Newmsin,  26  Ala.  300,  to  caiei  oonneoeed  be- 
lbrathoOode.> 

3.  J^iTor  without  injury  in  admission  and  subsequent  withdrawal  of  eti- 
denee, — The  erroneous  admission  of  evidence,  which  is  afterward* 
withdrawn  from  the  jury,  and  which  they  are  expressly  instructed 
by  the  court  not  to  regard  for  any  pnrpose,  is,  at  xnoflt,  efror  vitl»- 
out  inrfufy. 

AppftAL  from  the  Circoit  Court  of  Lowodes. 
Tried  before  the  Hon.  Nat.  Coojil. 

This  action  was  brought  by  Elijah  Williams,  agaioat 
Samuel  Ivey,  to  recover  damages  for  aa  assault  and  bat- 
tery, and  for  false  imprisoomeot.    The  original  com* 
plaint  contained  two  counts,  which  were  identical  witli 
those  in  the  case  of  Reason  Williams  against  Ivey,  page 
108.     The  circuit  court  sustained  a  demurrer  to  the  coui- 
plaint,  for  a  misjoinder  of  counts;  holdings  that  the  first 
count  was  in  trespass,  and  the  second  in  ca^ae.    The 
plaintiff  then  amended  his  complaint,  by  striking  out  the 
first  count;  and  a  trial  was  had  on  issue  joined  on  the 
plea  of  not  guilty  to  the  second  count.    During  the  trials 
as  the  bill  of  exceptions  shows,  the  defendant  read    iit 
evidence  the  deposition  of  one  Jordan.     The  plaintiff 
moved  the  court  to  suppress  the  answer  of  this  witaeaa 
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to  tliethird  direct  Inteitogatory^  oo  the  groand  that  it  was 
not  fespottrive  to  the  infetrogfttorj,  and  t eserred  an  excep- 
tion to  the  oVerraHtig  of  his  objection.  "After  the  ar- 
gument to  the  jui^wasr closed,  and  the  conrt  had  charged 
the  jury,  the  defetidartt  asked  leave  of  the  court  to  with- 
draw from  the  jury  the  answer  of  the  said  Jordan  to  the 
third  direct  interrogatory,  and  the  court  Allowed  him  to 
do  so;  and  the  court  specially  instrncted  the  jnry,  that 
said  answer  was  withdrawn  from  them,  and  Was  no  evi- 
denee  before  them,  and  that  they  must  not  look  to  said 
answer  as  evidence  for  any  purpose;  to  which  action  and 
rtlKng  of  the  court  the  plaintiff  also  excepted."  The 
sustaining  of  the.  demurrer  to  the  complaint,  the  rulings 
of  the  court  on  the  evidence,  and  the  refusal  of  a  charge 
requested  by  the  plaintiff,  are  the  ^matters  now  assigned 
as  error. 

J.  Eeister,  for  the  appellant. 
Baine  k  NeSmith,  contra, 

A.  J.  WALKER,  C.  J.— [April  12,  1861.]— Both 
coants  of  the  complaint  were  in  trespass,  as  was  decided 
by  this  court  in  the  kindred  case  of  Reason  Williams  v. 
Ivey,  at  the  present  term.  The  court  erred,  therefore, 
in  sustaining  the  demurrer  for  misjoinder  of  counts. 

[2.]  This  error  was  not  waived,  by  the  plaintiff's 
amending  and  proceeding  to  trial.  Section  2255  of  the 
Code  secures  the  right  of  assigning  the  judgment  on  de- 
murrer for  error  in  eucb  a  case,  unless  tbi^  plaintiff  has 
sustained  no  iujury  by  the  judgnient  in  tKHisequence  of 
the  amendment.  The  decision  in  StaUings  v.  N#wman, 
(26  Ala.  800,)  was  made  in  a  suit  commenced  on  the  8th 
December,  1851,  isi3  we  find  by  consulting  the  original 
record;  and  it  was,  therefore,  not  governed  by  the  Code. 
Besides,  in  that  case,  the  plaintiff  probably  sustained  t^ 
injury  &091  the  raling  on  tke  demurrer.  Here,  we  can- 
not say  that  the  plaintiff  has  not  been  injured. '  There 
are  wrongs  which  might  hav.e  been  redressed  under  the 
second  count,  and  yet  could  not  have  b^n  proved  under 
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'  the  first.  Tlie  deciaioa  iu  Skeppard  r.  Sl^ltoo,  &1  AU. 
652,  was  mada  upou  ih%  authority  of  StaUinga  v«  Naw^ 
man,  our  attention  not  hayiog  boea  callad  to  tba  ptoviy* 
ion  of  the  Code  above  stated ;  and  we  do  not  regard  it  a& 
a  correot  s^tement  of  the  law  a$  it  exist*  nnce  tbe  adop- 
tion of  the  Oo4e, 

[S.]  If  there  was  any  orior  in  the  adcaiaaioQoi  tha  aa« 
swer  of  the  witness  Jordan  to  the  third  direct  interroga- 
tory, it  was.  cured  by  the  sabsequeot  withdrawal  of  that 
evidence  from  the  jury,  and  the  explicit  ingtraotion  of 
the  court  to  the  jury,  that  they  muet  not  regard  it  as 
evidence,  and  must  not  look  to  it  as  evidanee  for  any 
purpose. -^See  tbe  oases  collected  in  Shepherd's  Digest,  - 
568,  S  88. 

The  question  raised  by  the  refasal  of  the  charge  asked, 
may  not  again  arise,  and  we  do  not  deem  it  necessary  to 
pass  upon  it. 

Reversed  and  remanded. 


JACK  KT  AL.  (swvjis)  vs,  DORAN'S  J1XECUTOE& 

[STATUTOKY  aUIT  FOR  FBBEDQM.] 

1.  Validity  of  bequett  of  freedom  to  stave, — In  this  State,  a' direct  be- 
quest of  f^oedom  to  slaves  is  roid,  Dnless  their  emancipation  is 
aathorit^  hf  seme  special  le^alaltTe  provisioo ;  a&d  whefe  t^e 
teststo  is  aaihorised,  by  a  special  sAatule*  to  emaaeip^te  kis  slavei^ 
at  hfis>  discretion,  bqt  is  ?equired,a8  a  ooodition  prckeedenl^  pre* 
viously  to  convey  a  certain  quaatity  of  land  to  th^  judge  of  tb* 
county  court.  In  trust  tor  their  use,  as  a  security  that  they  shall  not 
bec6nie  a  public  charge^  a  devise  of  the  land  to  the  staves  thenct^ 

%  selves,  in  a  will  which  is  not  sufficiently  attested  to  pass  reai 
estate,  is  not  a  substantial  oomplinnoe  with  thestatnt^and  ike  ber 
quest  and  devise  are  bath  void. 

Appsal  fron^'  the  Circuit  Oourt  of  Jacligion^ 
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Tjos  aetion  WMtisalitattd  by.the  appeliaatt^  iii^fao-wttre 
tbe  «iavw  of  JaioM  I>o«»»t  ctocfM^i)  in'  bii  iii^ime,  aud 
who  sued  by  their  next  triend,  against  the  ezacutoct  mad  ' 
heira*at-ia\^  of  said  Dotan.'  Tba  plftiotiffii  daimcd  tboir 
freedom  uoder  tiwo  special  aets  oi  the  legislatoi^e  ^f  Ala<^ 
bama,  which  w^re  ma<k  aihibits  to  their  patttioa,  aod 
ander  the  will  of  said  Datan,  which  Waa  adiailted  to  pro- 
bat^,  io  Noreioher,  1840,  aa  a  wiilof  persolial  property 
onijy  betag  atteated  hf  bat  two  witaestea. 

Tho  first  aetof  the  legislatura,  entitled  '^Aa  act  to  aw* 
thorixe  James  Boraa  to  omsnoipate  eartaia  slaves  tbereia 
named/'  approved  January  20^  1832,  was  in  thasa  words: 
^'Be  it  enacted/'  &c.,  'Hhat  James  Doran,  of  Jackson 
eoanty,  be,  and  he  is  hereby,  authorized  to  (to  take  effect 
at  his  discretion)  emancipate  and  set  frae  slaves  of  the 
following  names — viz.,  Sally,  Annie,  Jack,  Catsy,  Davy, 
£fia«Une,.£lita,  Jane,  Nancy,  Amao^,  Jei^y,  ai^d  Polly ; 
providedf  be  shall  previously  convey  io  the  Judge  of  tht 
county  eourt  of  said  county,  aud  his  suocessorsy  six  huo- 
dred  aud  forty  acr^s  of  land,  on  which  he  uow  resides,  or 
lands  equal  in  value  thereto,  iu  trust  forever^  for  the  us^ 
of  said  slaves,,  as  aecority  (hat  they  shall  not  become 
ehargaable  oip  any  city,  county,  or  town  ia  this  State.-' 
The  other  act,  which  was  approved  January  d,  1833,  and 
entitled  '^Aa  act  supplen^ental  to"  to  tiie formery  author- 
iaed  said  Doran  to  emancipate  two  c^her  slaires,  Jim  and 
Estbor  by  }>ame,  apon  the*  oondi^ou  maotioaed  iu  the 
previous  act. 

The  clduse  of  said  Doran's  will,  upon  which  the  plaii>- 
tifis  asserted  their  claim  to  freedom,  was  as  Ibllows:  'VAt 
the  death  of  my  wife^  Linny  Doran,  I  give  and  bequeath 
unto  my  negro  slaves  t^ich  Z  now  have  at  home  with 
me,"  (specifying  by  name  all  the  slaves  mentioned  in  the' 
two  acts  of  the  legislatnre,  and  their  children,)  '^and  all 
foture  iuoreaie  of  their  families,  the^r  freedom;  provided^ 
they  be  obedient. servants  to  my  wife  during  the  whole  of 
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fa«r  otttaral  MeA{mB,\'.k9*^  *  'tAM,  m  iim  loir  ebKgiM  ithe 
owners  of  slaves  to  give  security  before  they  can  set  tbem 
free,  so  that  they  may  not  become  a  public  charge,  I 
Uare  to  thMa^  <»r  ^liai  pui|)ciM,:th#  wIm1«  ef  my  Iract  of 
IftsdoQ  wliieb I  now  tivav  to  b« <Kyid#d  i» f he  folkmiog 

.  Th«  Mtt  was  ifistitated  in  Septetnbe?,  1858.  The  pe- 
tition alleged,  that  the  widow  of  said  ZNymii  4ied  in  1861 ; 
tbat  the  plain tiffii  wereofterwardeeciiTied  into  Tennessee, 
by  some  of.  the.  defendaets,  agarost  whom  the  other  de- 
ftttdimte  had  tbeff  instituted  l^al  proeeedittgs  for  their 
recovery;  and  that  the  plaiotiffii  were  still  in  Tennessee 
when 'their. petition  was  filed*  The  oiroait  eoort  sus- 
tained a  damorrer  to  the  petition,  end  its  judg«»eut  is  now 
assigned  ne  errov«  .        . 

H»  Cox,  fer  appellant. 
P.  TojUKU,  eontm^ 

R.  W.,  WALKERv  J.— [J«n.  16  18«1.]— Jamee  Doran, 
by  bis  will,  which  was  executed  in  this  State,  made  a  di« 
reet  bequest  ef  freedom  to  certain  slaves.  According  to 
the  repeated  deekions  of  this  eodrt,  it  is  clear  that,  nn- 
less  there  was^some  legislative  provision  anthoriaing  the 
emancipation,  the  bequest  was  void. — Ttotter  r.  Blooker, 
6  Por.  289;  Atwood  v.  Beck,  21  Ala.  €12;  Alston  v. 
Ooleman,  T  Ala.  795;  Bobereon  v.  Roberson,  21  Ala.  273. 
It  Is  not  pt^tended  that  there  was  any  legislative  an- 
thority  for  the  emancipation,  exeeptsueh  as  was  far> 
nished  by  the  special  acts  of  18S2  and  1883^  which  are  set 
out  in  the  record.  These  acts  authorized  Doran  to  emanci- 
pate these  slaves,  the  emancipation  to  take  effect  at  his 
discretion ;  but  they  provided,  as  a  condition  precedent 
to  the  emancipatiofi,  that  he  should  previously  convey  to 
the  judge  of  the  cotinty  court  of  Ifackson  cMnty  siic  hun- 
dred and  fbrty  acres  of  land,  on  which  he  then  resided, 
or  lands  eqtial  in  value  thereto,  in  trust  forever,  for  the 
nse  of  said  slaves,  as  security  that  they  should  not  be- 
eome  chafgeable  on  any  city,  county,  er  town  in  this 
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fcite.  •  No  conveyance  of  any  kind  was  crer  made,  or 
•ttempted  to  be  made  by  Doran,  to  Ihi  judge  of  the 
connty  courts  in  troat  for  the  Qfo  of  the  flavea.  The  at- 
ttmpt  to.  deviae  the  aix  himdred  and  forty  acres  of  land 
'nferrad  lo^  difMtly  to  the  alaww,  waa,  pMppa,  made  with 
Ibevieir  ef  comt><ying  with  this  reqtjhrement  of  the  legis- 
lature. But  that 'attempt  was  futile,  if  for  no  other 
reason^  because  the  will,  having  been  attested  by  only 
two  witnesses,  was  not  sq  exacuted  as  to  pass  real  estate; 
and,  conseqcMHtly,  was  adnitted  to  probaile,  only  so  far 
as  ft  related  to  personalty.  This  device  of  the  land  to 
tbe  slaves  being  void,  there  can  be  no  pretense  that 
Boran  ever  performed,  either  in  form  or  in  substance,  the 
condition  which  the  legislature  prescribed  as  a  pre-requi- 
•ite  to  the  emaMtpatioiu  The  beqoBsfc  of  irsedooi  mlist, 
therefore,  be  treated  just  as  if  these  special  acts  of  the 
IsgiskHure  had  never  ezisled*  Thus  considered,  it  is;  ac- 
ssrdiiig  to  tha  wall  aetlled  latv  of  this  State,  clearly  ia- 
faHd. 
Judgment  aftmiad. 


[FfaAl#«S|flU:i|aiiT  as  ▲WONMraAtOa'aASC^VA'TS*] 

1.  Burden  of  proof  on  question  of  diligemet  ox  negUgmos  by  adminUirO' 
tor.-^On  final  settlament  of  an  admin  is  tra  tor 'h  accouoU,  it  b^ing 
shown  that  a  decree  was  rendered  by  the  probate  court  ia  his  fa- ' 
TOf,  ordering  his  predecessor  hi  the  admhiidtratran  to  dethrer  tip 
to  Idm  oarMnrohgtas  iti  aoliea  btieagiag  to  Hub  S8tftto»  tka  tfnttsi  is 
eahisi  to  pvora  due  diBfsaoa  ia  anfoanDf  the  deliTetjof  soah 
chosM  in  actijw ;  but,  vhattiar  hf  ii£f  Uf eatly  failad  to  pracura  tha 
delivery,  or  failed  to  coU«ot  them  aft«r  obtsiniag  the  possession, 
the  ontu  is  on  his  successor  to  prove  the  amount  which,  by  the 
Use  of  proper  diligence,  he  tnight  have  collected. 

1  LMHtyif  aMin^iirmtt^r/^  ne^lifenr^  and  ptocf  efcir^o/.— An  afi- 
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xnimstr^tor  la  ch^rgeabiai^  opi  ^i^  MtUem^ot  of  i^is  AC«oi}nVH  not 
with  the  nominikl  amQunt  of  cef  tain  choses  in  ^tiop  belougiog  to 
the  estate,  which  his  predecessor  in  the  administration  wasorderect 
to  flefiver  up  to  tiim,  but  with  the  amount  hi  xnofn^y  which,  by  the 
6xer«i«e  of  due  ditifesee^  be  itifght  hkye  eoltoeted  on  them  ;^he 
oimndt  be  cheif^d  wUb  ^e  «fluA»iof  «b  atoevetoft  « Ikifd  pw» 
ffon,  ona  of  8peb»o^Q0fa  iu  actiop,  a^ely  oa  pfoof  of  ibe  aoivei^^ 
of  the  debtor;  nor  with  the  amo^i^t  of.  a  decree  rep<ikered  by  the 
probate  court  in  favor  of  his  predecessor,  against  a  preceding  ad- 
mfnifttrivtbr,  without  proof  of  the  ftolyenc;^  of  the  defendant  ii 
Mid  deer 6*  or  hi«  «a^0tio8 ;  ttor  wtUi  the  saional  ef  a  jhdgmetti 
rcadered-  in  Ikvef  ai  hk  pmdeetieoi,  oa  jpvoof  tbaA  one  of  tho  d^ 
fandaetfi  Ihevein.WAs  ia  poaeessioa  of  a  U%6i  of  ]«nd»  the  value  of 
Tifhich  is  not  shown,  and  that  the  other  defendant  removed  fron^ 
this  State  before  he  became  administrator,  and  uilerwards  returned 
and  sold  a  ti*ect  of  land. 

Appiai»  frmn  ths  Fecdbftie  Court  of  Obttmbert. 

V  In  the  mmttor  of  tfao  estate  of  Bailej  CX  SemwsuL^  dt^ 

'  ceased,  on  final  iBetttemeBt  ^f  the  aceoiuite^f  Heury  L« 
Wilkinson,  administrator  de  bonis  non^  to  which  he^  wm 
cited  by  William  H.  Hunter,  his  8uc4i#i(»(|Kaa  the  admia- 
istration.  Wilkinson  appeared,  in  answer  to  the  citation, 
alleged  that  no  assets  belonging  to  the  estatja  had  come 
to  his  bauds,  and  nioved  to  be  discharged.  Hunter  con* 
tested  this  return,  and  moved  the  court  to  charge  said 
Wilkinson  with  the  following  sums:  ''  1st,  the  amount  of 
a  decree  rendered  by  said  probate  court  of  Chambers,  oa 
the  18th  Auguttt,  1355^  in  taror  of  said  Wilkinson,  against 
William  Davis,  former  sheriff*,  and  ex  officio  administrator 
de  bonis  nan  of  said  estate,  forxsertain  notee,  aeoounts,  and 
receipts,  therein  mentioned,  and  also  certain  moneys 
therein  mentioned,  whiah,  by  said  decree,  were  required 
•  •  to  bo  paid  and  turned,  over  tg  said  Wilkinson;  2d,  with 
the  balance  due  on  %  ^dgni^nt^  rendere4  by  the  circuit 
court  of  said  county,  on  the  24th  Marob,  1854,  in  &var  of 
8ai4  Davis,  adminietrator,  Jtc,  agsiust  W.  W.  Boaztxian» 
F.  T.  Bo^zman,  and  John  L.  Qarrctt,  for  fBW,  (credited 
with  $73  on  the  4th  August,  1854,  and  with  929  on  the 
1st  September,  1854,)  which  could  have  been  collected  by 
the  use  of  proper  diligence;  and^  8d/witb  th«  amount 
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shown  to  be  in  the  faMda  of  said  Davii,  former  adminis- 
tmtari  kCy  as  ahown  )jy  tbe  decree  of  fiaal  Bctttemept, 
Tendered  by  fiaid  probate  court  on  tb^  IStb  August,  1859^ 
vith  interett  tberoou^  which  could  hft^e  been  collected  bj 
the  use  of  proper  diligenoe." 

''The  proof  wae/'  bo  the  bill  of  exceptions  6tate% 
^tbat  the  plftiDtifi(WilkiiMoii)wae  appointed  adinini8trm» 
tor  of  said  estate  on  the  12th  March,  18d5;  and  that  hisj 
term  of  office  as  sheriff  bad  expired  b^bra  his  rctura  in 
this  oaee*  Tbe  defendant  (Hu-nter)  offered  in  evidence 
the  whole  record  of  the  administration  of  said  William 
Davis,  showing  the  return  filed  by  bim  for  final  settle^ 
laeiit,  and  tbe  several  oiKkrs  and  decrees  of  the  conri 
thereon,  which  are  in  the  followieg  words."  (In  hia  ro« 
tarn  said  Davie  oharg^  himaelf  with  the  amount  oi,  a 
deeree,  rendered  bj  said  probate  court,  in  bis  favor,  oti  the 
14th  March,  1854,  agaiMt  Elisabeth  Baker,  as  the  ad- 
miniatrator  of  her  deceased  hnsband,  M.  Qt.  Baker,  who 
was  the  predeoeesor  of  aald  Davie  in-  tbo  administratioa 
ef  said  Newman's  estate,  for  (^&8  29;  also,  with  the  sum 
ef  998,  collected  oo  the  judgment  in  his  favor  agsiinet  W« 
W.  Boazman,  F.  T.  fioaaman,  and  John  L.  Qarrett,  which 
is  above  deeoribed;  ako,  with  an  account  against  Tbodoiaa 
Cobb,  for  96  7&,  tWiO  acooanis  Sgainet  William  Leverett, 
together  amounting  to  $14  £0,  and  several  other  acooutite, 
notes,  and  attoniejs'  receipts,  whlob  require  no  parties^ 
lar  notice*  On  final  settlement  of  his  accoeuts  and 
vouchers,  after  due  publication  aud  notice,  the  court  ren^* 
dered  a  decree  against  said  Davis,  which,-— after  recitiag 
that  no  objections  have  been  toada  to  bis  aecount;  that 
the  assets  in  bis  hands  '*are  in  not^a^  ^accounts,  and  re» 
ceipt«^  on  various  individuals,  amouvtiag  in  the  aggregate 
to  the  sum  of  9^10  60/\and  that  he  i^  entitled  to  retaiD 
925,  commisaiona  and  attorney's  fee, — orders  him  to  da** 
liver  over  to  Wilkinson,  his  successor,  ^'all  said  notee, 
accounts,  receipts,  aad  judgments  due  said  estate.")  *t  The 
plaintiff  objected  to  each  part  of  this  evidence;  the  court 
overruled  hie  obgoction,  and  admitted  the  evideuce,  and 
the  plaintiff  exeepted*" 
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**The  defendiint  h\9o  read  in  ^ridence,  against  the 
plaintiff's  objections,  the  record  tf  the  suit  against  W. 
W.  Boszmah,  F.  T.  Boatman,  and  John  L.  Garrett,  and 
the  note  on  which  said  salt  Was  founded  J  *'  showing  the 
rendition  of  the  judgment,  and  the  partial  payments  un- 
der eicecutioni  as  above  stated;  and  the  plaintiff  reaorved 
escaptioas  tb  the  adraissioii  of  this  eridence.  **The 
procrf  was,  that  said  W.  W.  Boazman  was  insolvent ;  that 
ettd  F.  T.  Boftcman  was  in  powession  of  a  pieee  of  land 
afitr  plain^fi  was  appointed  administrator  of  said  estate; 
(l^iit  the  witoesB  did  not  know  whether  or  not  he  owned 
said- land;  nor  waa  its  value  prored,  nor  the  quantity  of 
acres  it  contained;)  that  the  said  Boaxman  had  removed 
to  HasseD  county,  and  was  keeping  a> family  grocery  near 
Opelika;  that  he  #a9  a  man  of  family;  that  one  witness 
aold  him  goods,  aad  regarded  him  as  honest,  but  did  not 
think  that  the  whole  of 'eaid  judgment  co^Id  hare  beea 
eollected  out  of  him  by  legal  proeeas.  .It  was  proved, 
aleo,  that  John  L*  Garrett  i^moved  from  this  State,  with 
bis  property^  before  the  rendition  of  said  judgment,  and 
before  the  plaintiff's  appointment  as  administrator  of 
said  estate;  that  be  resided  in  Loaisiana,  and  was  eolrent, 
aad  good  for  this  debt;  that  he  returned  to  Obambeni 
county,  on  a  visit,  in  1867-4,  and,  white  there,  sold  a'iot 
of  land  in  said  eoanty  lor  fifty  dollars.  There  was  proof, 
also,  of  the  solvency  of  Thomas  Oobb  and  William  Leve- 
fett;  and  that  a  decree  was  rendered  by  said  probate 
court,  on  the  18th  March,  1854,  in  favor  of  said  Davis, 
administrator,  &c.,  against  Elizabeth  Baker,  as  adminis- 
tftttrix  ot  M.  G«  Baker,  deeeased,  (who  waa  the  former 
administrator  of  said  Bailey  G.  Newman,)  on  final  settle- 
ment of  eatd  M.  G.  Baker's  administration  on  said  estate, 
ia  fovor  of  said  Davis,  as  administrator,  ftc,  for  the  sum 
of  f  98  20, — for  which  sum,  by  said  decree,  execution  was 
ordered  to  issue. " 

**Thi8  being  all  the  evidence  in  the  ease,  the  probate 
eoort  therenpon  rendered  a  deoree  against  the  plainti^ 
in  lavbr  of  the  defendant,  for  the"  sum  of  9667  64;"  to 
which  the  plaintiff  excepted,  and  which,  with  the  seveml 
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niififfft  of  the  eo«ft  on  tb«  evidenoe^  be  mow  assig&s  M 

6ffOf« 

fixocK  J&  BAMin,  fer  appelisnt. 

BiCHA&DS  &  Falknbr,  cotitra. 

A.  J.  WALKER,  O.  J.*— [March  9, 1881.]~We  Mwme, 
that  the  failure  ef  the  appellant  to  obtain  adiffefent  de- 
oiee  agBioet^  DArle,  more  fovorable  to  the  estate  which  he 
7«preftented,  was  not  the  result  of  any  frand  or  negli- 
gence on  hie  pait,  for  the  record  does  not  authorize  ns  to 
impote  either  to  him.  Wheo  the  decree  was  rendered  in 
kif  ftivor,  it  was  his  dnty  to  demand  from  his  predecessor 
the  evidencee  of  debt  ordered  to  be  delivered  to  him,  abid^ 
upon  ft  refosal  of  his  demand,  to  proceed  to  obtain  the 
eeforoement  of  the  decree*  It  being  shown  that  the  de-  - 
eree  for  the  deli?ery  of  the  choses  in  action  was  rendered 
io  his  favor,  the  onus  was  npon  bitn  to  prove  that  he  had 
used  due  diligence  to  obt{iia  their  delivery;  and  as  he 
fiuled  to  ptovCy  in  the  conrt  below,  that  be  had  made  an 
effort  to  pmeti^  snoh  delivery,  or  that  he  eoold  not  have 
precnred  such  delivery  by  the  use  of  diligence,,  it  wai  • 
proper  for  the  coiurt  below  to  hold  him  gnitty  of  negii» 
geuee,  io  failing  to  obtain  possession  of  the  choses  in  ao- 
tioQ.  But  whether  he  was  guilty  of  negligenca,  in  £ultn§ 
to  obtain  delivery  of  the  choses  in  action,  or  obtained 
poesession  o£  them^  and  then  fitiled  to  collect  them,  he 
wonldonly  be  respoustble  for  money  to  the  amount  which, 
ia  the  exercised  of  due  diligence,  he  could  have  collected . 
upon  them«  The  court  ehould  have  inquired,  therefore^ 
to  what  amount  the  cboees  in  action  could  have  been  col* 
lected  by  him,  if  be  had  exercised  proper  diligence  in  aa 
effinrt  to  make  such  eoUectioo.  As  to  that  inquiry,  the 
onus  of  proof  was  on  the  appellee;  for. the  law  could  not 
presume,  that  choses  in  action,  not  resulting  from  salei 
of  property  made  by  the  appellant,  but  coming  to  bim 
Iroffi  the  hands  ^f  bis  prodeoesaor,  were  oapaMe  of  eol* 
lectioii*  The  corvectness,  therefore,  of  the  deoree  ren«> 
dered  against  the  appellant,  depends  upon  the  question, 
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whether  tbe  a^dejiM  jiMtiftiKl  the  mwcUtloa,  that,  by 
the  exercise  of  proper  diligence,  he  coQld  have  realfa«d 
from  the  chosee  in  action,  which  his  predecessor  was  or- 
dered to  deliver  to  him^  the  anioHot^^witk  tthich  be  was 
charged. 

Among  the  choscs  in  action  directed  to  be  delivered  to 
t}i8  apseJUint^  there  were  three  adconnti-^-One  on  Thomas 
Cob)l>i  aod  two  oa  William  Leveretl>^as  to  whiah  there 
WCU9  09  i^roof^  excej^t.  that  Cotb  nod  I«ev4rett  were  solvent. 
Tbiaevidftttce  was  not  lofficieat^  of  itself,  to  autboriae 
tiie  charging  of  the  appellaut  with  the  aiaoantof  those 
acsounM*  The  aeeoants  ware  act  prim-fttcie  evideiice  of 
iodetMdo^s;  and  tha  admiaistradM'  ootid  not  be  charge^ 
able  with  the  amaoat  af  tbem,  in  the  absenaa  of  evidenca 
4hat  they  were  Aebts  saseeptibia  of  aitforoem/exkt  iaconiia 
of  j unties.  There  wens  several  other  aeconnts,  and  re* 
oeipts  .for  aoeaoatSy  as  to  whach  there  was  no  proc^  what* 
airer;  ».qd  with  these,  upon  the  evidence  before  the  court, 
the  appellant  was  not  ehai^eable. 

Tbe  proof  did  aai  justify  the  efaarging  of  the  appellant 
with  tfaa  ain^ant  of  the  deeree  against  BHzabeth  Baker, 
beeanse  thora  was  nothing  which  authorized  the  infer^ 
enee>  that  the  defeniant  in  that  decree,  or  the  saretiea 
liable  therefor,  were  solvent  after  the  appellant  became 
administrator. 

The  proof  before  the  probate  court  did  net  anthoriae 
that  court  to  t4iarge  the  appellant  with  the  amount  of  the 
ja.dgme»t  against  W.  W.  Bossman,  P.  T.  Boazman,  and 
Jobn  L.  Qarrett.  Concoding  that  F.  T-  Boaztnan's  pos- 
session of  a  tract  of  (and  raised  the  presumption  tiiatthe 
land  belonged  to  him :  *yet  the  value  of  the  land  was  not 
siiown;  and  it  could  not  be  inferred,  therefore,  that  either 
the  entire  judgment,  or  any  specified  part  of  it,  could 
have  been  ootledted  out  of  the  land.  Whether,  in  the 
attitude  of  the  case  made  by  the  proof,  the  ontis  as  to  the 
exemption  of  the  land  from  ezeoation  warn  upon  the  one 
party  or  the  other,  we  do  not  decide.  If,  apon  a  future 
trial,  it  sbould>  appear  that  Boazman  really  owned  a  tract 
of  land,  the  parties  can  easily  settle  the  question,  whether 
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(he  tend  WB8  exempt  froth  M€^etittoii,  by  Intit^llciifg'  te&- 
tfttotiy  ofi'tKe  poiltt.  The  mere  fccC  thai  CkriH-tt,  bne.of 
tt^  Mbfid*M«  in  th»  Judg«mnt/fettifMdfH!ym  L^^uisiana, 
IftjB^ld  a  lot  of*  land  ftr  ifty  d(^l«w,  did^ot  8h(hv  that 
tiM  ip{>eltettl  «ould,  by 'the  ntid  f>f  proper  ditig^hce;  have 
Mbjeeted  the  land  to  the  •  pwfytiieot  of  the  judgment. 
Oirrett  was  not  tn  the  peesesilon  of  the  knd,  so  as 
to  afford  notlee  of  his'propHetership;  and  It  e&nwt 
btpt^mned  that  the  appellant  waegnilty  t4  negflgence^ 
io  ftdling  to  diseofer  the  oWnerehtp  of  the  lahd, '  when 
th#re-wa6  no  TUibleindicatioo  of  the  Ikct.  W%  o^fatlon, 
titbout  eomment,  the  ftiof  that  the  proof  leares  to  con- 
J6ct3?e  the'  important  question,  whether  Gfarrttt  had  'iiich 
i  title  to  the  land  as  was'subjeet  to  Ailentyder^xeeiitibn ; 
md  th«t  it  alio  leares  fo6m  for  specnhition;  asto'tvliether 
be  eold  the  land  for  himself,  of  for  another. 

The  principles  abore  laid  dowa,  as  to  the  t^laitnir  wftich 
hare  been  epeoialiy  considered,  \vtTI  be  snAeietht  t6  gov* 
em  the  probate  eoart  fa  passing  upcln  the  other  Hems. 

The  jndgfnent  is  reversed,  and  tlie  cansb  ^mantled. 


WRIGHT  vs.  FALKNEE. 

[aCTIOK   rOR  BRBACIl   OF  SPECIAL   CO:<T|lACT.] 

1.  Damage-*  for  hiieiu;h  of  tontract. — Tn  an  action  fbr  a  lyeach  of  con* 
traQt,->-*by  whieh  plalmiff  igreed  to  serve  defendant,  in  tlie  capa- 
city of  an  ovecaeer^  im  the  term  of  one  year,  but  w«b  ^it^harged, 
vitboal  fault  on  hi3  jpArl,  before  the  expiratkai  of  theye&Pi^f  the 
BQit  is  oommenced  before  tbe  expiration  of  the  year,  t^e  plaiAtiff 
can  only  recover  unliquidated  damages  for  the  breach  of  contract; 
and  it  cannot  be  assumed,  as  matter  of  law,  that  the  stipulated 
wag^  f6r  the  entire  year  would  be  the  measure  of  damageB, 

Apnal  from  the  Circuit  Cotirt  of  Butler. 
Tried  beftNM  tbe  Uon.  RoBlsfti  Dotc^ficnTT. 
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Th^  WKiqn,  w^s  brongbt  by  ^chsjird  Falkofr,  ag^iiiilt 

1859.  Th^.  oMipUiiil  «optojlB#d.  tbe  comnoo  ooaat  tor 
work  gii4  l%jbqr,  and  f^«p#eial  coimt  in  Ui«  foUoMag 
words:  'f  i^IftiDUff  clWa;i  oi  defendant  Xh/%  $^m  of  -1 150 
damagof^  for  the  bre«ch.ofaQ.iigreemai|t.eiiUr^  into 
between  (hem. on  the  34th  J^nMrjj  1869,  bj  which  da^ 
f^indaot  pronaiBed}  if  pUintiff  Would  overseer  for  birUi  oa 
hU  farm  19  Botler  ooQQtj,  fr^tu  that  time  ontil  dhristioaai 
1859,  t\\^  bo  would  have  plaintiff's  washing  done,  and 
woi|ld  give  plaintift  one  hi^pdr^d  and  iifty.  doUaij  for  hM 
services;  a^nd  plaio^iff  aversi  that  he  oommeoeed  work 
for  defeadaat,  ^  hif  ovMseer,  ooder  said  contract,  <m  the 
81st  J^QMr7,;]8$9|  with  the  full  koowledge  aod  ooustal 
of  said  defeodautf.Apd  fully  ^ajytd  laithfollj  perforoied  hif 
duties  as  such  overseer,  aader  and  acoo^»ig  to  aaid  eon* 
tracSt,  a^d  contiaue^  to  perfon^  them  so  loog  as  said  de- 
fendaol;  pejcmitted  him  to. do  so;  but  he  avers,  that  said 
defeiidapti . po  the  4l;h. August,  1859,  witboat  any  jusi 
cause,  tiuraed  him  off  from  his  employ,  and  refused  to 
allow  him  to  perform  his  part  of  said  contract;  and  that 
said  defendant  then  refused,  although  thereto  requested, 
and  does  still  refuse,  to. pay  him  the  $150  so  promised  to 
him,  or  to  make  any  just  compensation  for  said  breach  of 
said  contract." 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
proof  showed,  thnt  the  plaintiff  and  defendant  entered 
into  a  contract,  about  the  24th  January,  1859,  by  which 
plaintiff  agreed  to  serve  defendant  as  an  overseer  for  the 
balance  of  that  year,  for  the  sum  of  ( 150 ;  that  the  plavn- 
tiff  entered  upon  the  performance  of  said  contract,  and 
oontinued  with  the  defendant  until  about  the  Ist  August, 
1869,  whet>  the  defendant  turned  him  off;  but  the  proof 
Wfes  conHlcting,  as  to  whether  or  not  the  defendant  was 
justified  in  so  turning  him  off.  The  court  charged  the 
jury,  that  if  they  believed,  from  the  evidence^  that  the 
plaintiff  and  defendant  entered  into  a  contract  at  the  time 
alleged  in  the  coaiplaiDt,  by  which  the  plaintiff  i^^reed  to 
SQrve  the  defendant  as  an  overseer  for  the  balance  of  that 
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jear,  for  the  price  of  $150,  which  the  defeudunt  agreed 
to.give;  aud  that  the  plaintiff  entered  upon  the  discharge 
of  his  duties  under  said  contract,  and  continued  to  dis- 
charge his  duty,  pnoperly  unt^l,  Auyueti  1859,  when  be 
was  discharged  by  the  defendant,  without  sufficient  cause, 
then  the  pUintiff  wa9  entitled  to .  recover  the  whole 
"amount  which  the  defendant  had  agreed  to  give  liini  for 
bis  year*8  wages,  with  intereat  tbereoQ^  from  the  time  he 
was  discharged  by  the  defendant,  op  to  the  time  of  the 
trial."     The  defendant  excepted  to  this  charge,  and  be 


now  assigns  it  as  error. 


Baine  A;  N'eSmitHj  for  appellant. 
Adams  &  Hebbert,  contra. 

STONE,  J.— [Feb.  14,  1861.]— The  present  suit  was  * 
instituted  before  the  expiration  of  the  terra  during  w^ich 
Mr.  Falkner  tad  agreed  to  serve  Mr.  Vfigbt  in  the  capa- 
city of  overseer.  Hence,  under  the  authorities,  wfe  must 
hold,  that  Mr.  Falkner  did  not  el^ct  to  regard  the  contract 
as  contiriuing,  but  as  ended  ly  the  act  lif  the  opposite 
party — Mr.  Wright. — Ramey  v.  Ilolcombe,  21  Ala.  567, 
and  authorities  cited.  Itis  suit,  then,  was  for  uyiUquidated 
damaffes^  and  not  for  wages  due  for  the  whole  year,  under 
the  terms  of  his  contract. — ^Fowler  v.  Armour,  24  Ala.  194. 
"In  such  case,  the  amount  of  wages  for  wbich  he  bad 
stipulated  would  not  be  the  measure  of  damages!  His 
actual  damage,  all  the  circumstances  considei-ed,  whether 
more  or  less  than  that,  would  be  the  true  measure  Of  the  ' 
amotint  which  he  wpuld  be  entitled  to  recover.*' — Fowler 
V.  Armour,  s^iprd. 

In  this  action,  brought  at  the  time  it  was,  it  cannot  be 
affirmed,  as  matter  of  law,  that  the  plaintiff  Is  entitled  to 
recover  the  entire  wages  agreed  on. 

Reversed  and  remanded. 


16 
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ROITET'S  ADM'R  vs.  WINTER. 

[action  on*  promissory  NOTR/BY  payee  AOAtKST  MAKER.] 

L  Nofe  signed  hy  agtnt^  f<yt  principal,  held  pi*ima  fatU  contract  of  prin- 
tipal, — A  pramisser^r  »ot«,  begiunitig  thus,  •*  Twelve  months  %i\er 
date,  wc  promi^«  to  pay/'  Ac;  mid  signed  thus,  '*For  the  Mont- 
gomery Iron  Works,  J.  S.  W.,  president,  S.  J.»  secretary/' — i?, 

*  privui  facie,  the  contract  of  the  principal,  and  not  binding  on  J.  S. 
W.  personally. 

.    Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  jtbe  Hon.  S.  D.  Hals.  . 

This  ar^tlon  wjw  brought  by.  William  C.  Roney,  (w>(l 
wi\3  revived  in  the  name  of  his  administrator,)  againat 
Joseph  S.  Winter;  and  was  founded  on  a  promissory  note, 
of  which  the  following  is  a  copy : 

^800.  "  Montgoiu^ry^  Ala.,  Jan.  1,  1855. 

Twelve  months  after  date,  we  promise  to  pny  Wrn.  C. 
Roney,  pr.  bearer,  ihree  hundred  and  ninety  dollars,  for 
the  hire  of  Jim  ^nd  Jerry  for  the  present  year.  We  are 
to  feed  the  said  ncj^roes,  and  furnish  them  with  the  usual 
clothing;  u^ual  terms  of  hiring  governing. 

"For  the  Montgomery  Iron  Works, 
"J.  S.  Winter,  President, 
"Saxdirs  Irving,  Secretary." 

The  recor4  does  not  show  what  pleas  were  filed.  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
proved  the  defendant's  signature  to  this  note,  and  then 
oflored  to  read  it  to  the  jury;  but,  on  the  defendant's 
motion,  the  court  excluded  it.  The  plaintiff  excepted  to 
this  ruling  of  the  court,  and  was  thereby  compelled  to 
take  a  nonsuit ;  and  he  now  assigns  the  ruling  of  th^ 
court  as  error,  and  moves  to  set  aside  the  nonsuit. 


r 
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Watts,  Judge  &. Jackson,  for  the  ^pellant,  cited  Story 
on  Agency,  §§  147,  154-57;  269,  270;  Dawson  v.  Cotton, 
26  Ala.  591 ;  Br^lee  y,  Bofiton  Glass  Co.,  16  Pick.  850  ; 
Harwood  v.  Huiri^s, .  9  Ala.  659 ;  Lazarus  v.  Shearer, 
2  Ala,  718 ;  Gillespie  v.  Wea^Qu,  7  Porter,  454. 
Jno.  a.  Elmorb,  w^tra.     . 

K.  W.  WALKER,  J.-[March  9,.18(51.]— The  rigid 
rule  of  the  commou  law,  which  requires  that  adeed,  exe- 
cuted.!)}' an  attoroejj  for  a  principal,  must  bo'made  and 
execuled  \xx  the  name  qf  tLe  principal,  in  order  to  operate 
as  his  deed,  does  not  apply  to  instruments  not  under  sea(. 
Carter  v.  Doe  d.  Chaadron,  21  Ala.  7i»  8§-.7  ;  Kew  Eng- 
land Marine  Ins.  Co.  v.  Dewolf,  8  Pick.  56;  Andrews  v^ 
Eates,  2  Fairfield,  267;  Robertson  v.  Pope^  1  Rich.  L.  601; 
Storj  Ag.  §  148 ;  1  Am.  Lead.  Cas.  (2d  ed.)  609. 

In  reference  to  this  latter  class  of  instruments,  the  rule 
is,  that  if  the  name  of  the  principal  appear  in  the  instru- 
ment, and  it  is  evident  from  the  writing,  as  a  whole,  that 
the  intention  was  that  the  principal,  and  not  the  agent, 
was  the  person  to  be  boand,  the  principal  alone  will  be 
bound,  if  ihe  agent  had  authority  to  make  the  agreement, 
although  the  instrument  be  signed  in  the  agent's  name 
only.— Townfiend.  V.  Hubbard,  4  Hill,  S.>1,  357  ;  JRathboii 
v.Budlong,  15  Johns.  1;  Penty  v.  Stanton,  10  Wend.  271; 
Bradlee  t.  Bofiton  Glass  Co,,  16  Pick<  347  ;  Eobertson  v« 
Pope,  1  Kich.  601;  Abbey  v.  Chase,  6  Cash.  66;  Hicks 
T.  Horde;  9  Barb.  «a9. 

The  principle  itfthus  Wated,  in  Key  ▼.  Parnham,  6  Har- 
ris k  Johns.  418: — "Whenever,  upon  the  face  of  i\\\ 
agreement,  a  party  contracting  plainly  appears  to  be  apt- 
iag  as  the  agent  oi  ftQOther,  ihe  stipalationa  of  the  con- 
tract are  to  be  considered  as  operating  solely  to  bind  the 
principal;  unless  it  manifestly  appears,  by  thd  terme  c*^ 
the  instrument,  that  the  .agent  intended  to  superadd  or 
substitute  his  owa  responsibility  for  that  of  his  principal. 
Ill  8Bob  ease,  mvA  in  jaoh  ciue  only,  if  actiu^g.within  the 
wope  of  his  powert,  i»  he  personally  Fe^ponaibie/' 
Applying  this  prfiiciple  to  the  present  ca««,  it  is  very 
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clear  iLut  Ibo  note-offered  in  eyldebce  did  not,  prima  faciCy 
bind  Winter  personally";  arKfthb  cbnclu'siqu  ts  abundantly 
sustainecl  by  numerous  accisior^d,  in  regar(^^a instruments 
substantially,  identical  in  form  with  the  note  he.re  sued 
on.— Rice  v.  Gove,  '12  Pick.  158;  Long  t-  polburn, 
11  Mass.  97 ;  Robertson  v.  Pope,  1  Hieh.  501 ;  Farmers' 
k  aIcc!i*niioo'  XJunk  v.  Troy  Baqk,  ,1  Poqgl.  458  ;  Emer- 
son V,  Prpv.  Hat  Man.  Co.,  12  Masi  237;  Ballou  v.  Tal- 
.bot,  IG  Ma8s,  641 ;  *Key  v,  Parnhana,  6  Harr.  &  Johns^  418; 
'Btringfellow  &  Hobson  v. -Marriott,  1  Ala.  573;  1  Am. 
Lead;  Oas.  624-7;  Rathbon  v,  Budlon^,  15  Johns  1; 
1  Parsons  Contr.  48.  \ 

As  the  note,  standing  by  itsejf,  di<3  not  import  an  obli- 
gation on  tJiQ  defendant,  and  as  it  was.  not  proposed  to 
introduce  s^nj^Qthbr  evidence  in  conQe(^tiou,  wltb  it,  it  was 
properly  excluded.    .  . 

Judgment  affirmed. 


STOKE  k  BEST  i^.  WATSON. 

1.  Demurrer  to  original  and  amended  cowpZaMtt.-- ►IW,h<»rr  tM  original 
copplaipt  eoii^ns ^  %in$le  conut^  40<i;^n,^nneg|deiji  .cpQiplitifit  is 
affcerwanla^filecj,  containing  several,  e^lditional  counts,  ik  recital  in 
tlic  judgment-entry,  that  a  detnurrer  was  sustain^^d  "  as  to  the  first 
tv/o  counts  in  the  oompla»nt,''  will  bo  consirnt»(l  f^  apply  to  the 
single  coiinf  in  the  original  <<owiplaint,'sn<l  to  tBe  fiwt  deunl  n  the 
amended  dbmpUint. 

S.  ^««f  7iM/U  ^/ff^,  and  ^f  atamlMwm.-^hA  airertuent  thai  a  slavs  is 
vnitQund,,  is  the  statement  of  a  faQt,  and  npt  of  a  ooiiclqsfoi)  from 
facts  . 

8.  Assiffnment  of  general  ar.dsptciAl  hr'edtheg, — Tn'an  nMfdn  by  the  pnr- 
cba^r/'ajfainst  the  vendor  of  several  AlBLves/'A^^tiinl  on  s  wbs^ 
quent  cofatreek, — \sf  which,  ift  was  igDee4i  on  aoeolint  of  tho 
UDsovn^nesB  of  one  of  the  aUvee,  who  waf  warranted  sound,  that 
the  ven<lor  should  take  bock  said  slave,  and  should  pay  t1)e  par- 
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chaser  a  specified  cum  of  ^onoy,  which  «um  the  count  seeks  to 
recover,— does  not  require  tlje  assi-^nnitnt  of  a  special  b^onch, 
•  (Code,  i  2235 ;)  nor  Is  A  special*  bn^acll  requirctf  in  a  ^v.  M  nu  an 
alleged  rescUsion  of  the  originAl  contract,  by  subsequent  a^ree- 
mcnV|ua4aeott«t^  lUe  taa^mofdhcss  ot  4Hi#ef  tLedlavvb/ 

4.  Pfoof  a/  vak/Bqf  jfaM.-^Hif  aatertsiniug  iba  i^ttrckwer'd  damageft, 
reBuitiB^  i'ro^,  H  btttsfph'of  w«crant>  of  th«  souiAdu^ss  of  n  alave, 
proof  of  tU^  y»luaof  the  slave  a  few  months  after  the  snlo  is  iuJ- 
Dtti-siblet  as  shedding  light  on  the  question  of  value  at  the  time  of 
the  sale. 

5.  iaffitf. — A  stave  deing  described  in  the  bill  of  sale  as  a  seamstress,' 
U  is  pertditttfale  for  tUe  pvi^okaser,  iii  afi  aetion  to  ye^fyver  damagei 

I  on  accoant  of  her  unsoahdness,  to  prove  what  would  hiive  been 

I  her  v^kliie,  if  89unJ,  *'  taking  into  Qoxisideration  tJ^e  tfuct  that  siie 

I  was  A  good,  No,  1  seawstress." 

€,  •Same. — In  proving  the  value  of  a  slave,  a  witness  cannot  be  ullowjed 

to  state  what  "ker  value  would  bo,  **  if  she  posse^sod  the  qualities 

which  she  loai  reptUed  to  possess.** ' 

7.  Proof  qfmedxeal  hili,  a*  part  of  damav^er—lt  is  peftnfesiWe  for  the 

poreh^er,  in  ab  aoti6ft  to  reoe^r  ^amagea  or  aooount  of  .the  uti«- 

I  fioundnttf  6f  a  akavfryto  {«(}?•  mi  vhose  nqiiast  a  phjeksian  waa 

I  called  in  to  \h»  fUav^,  an^  as  w lu)ae  pi'ope r ty  (he  ph>  siciau  tU  be  u  dod 

I  her;  but  the  physician's  account  for  services  rendered  to  the  slave, 

which  Wiis  paid  by  the  purchaser,  is  not  atlnaiiJclM.  clJl^..^^  ."or 

hini,  until  h  has  been  proved  that  the  services  wefc  f<^ndorod  as 

charged,  foi'  the  treatment  of  a  disease  existing  at  Hie  tim^^  of  th^ 

sale,  and  tdkat  ll|e  ehorgea  w«na  correct. 

3.  Tj  ia^^  iriiiuu  mthf  tmtify.^*--X  Wltneaa  auty  testify  Uiat  a  slave 

looked Miak^  4UiK)agh  lieia  neither  a  physH^iftn,  m^t  au  expert. 
%■  DecLtriUU/ns  tf  tick  «AiDe»— The  decku-ationa  oC  a  alaye  vuiio  sidoft 
as  to  tite  natiire  aua^  sym^toias  pf  his  diseivsOf  are  coi)i])etout  ev^ 
dence  on  the  ^rin^iple  of  res  gest<e,  as  well  as  from  the  necessity  of 
the  case,  although  made  to  a  person  who  is  not  a  physician, 

lOrReUvanzi/  qf  evidence  on  question  of  care  or  negligence, — One  of  the 
quesiions  "in  the  case  being,  whether  the  purchaser  was  guilty  of 
negligence  in  his  treatment  of  a  fiftmale  slavej  during  the  time  she 
remained  ija  hk  posaeaskm,  before  h«i  tendered  her  back  to  the 
vendor;  aad  it  hfiving  beca  pi*Dved  that  Ih4  elave  was  badly 
burned,  while  in  his  possession,  by  the  accidental  explosku  of  a 
Huid  lamp,  whereby  her  value  was  greatly  impairerl.  aiul  wrs  aHer- 
wards  sent  by  him,  by  the  public  stage,  to  the  place  of  tJie  vendor's 
residence,— fti  is  permissible  for  him  to  preve  that  the  slave  violet 
ted  hja  ohien  y^  usiftg  tb«  lamp,  and  that  h6  was  i^vised  by  a 
l^yaioiaiii  whom  he  cooauUedt  that  ha  might  send  her  oy  the 
I  4tage  with  safety. 
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Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  Robbrx  Douqhbrty, 

Thi»  action  waa  brou^t  by  S.  D.  Wateon,  agaiust  the 
appellants,  as  partners.  TheoH^iHal  eomplaint  eon- 
tained  a  single  count,  claimTng  <J8100  damages  for  a 
breach  of  a  warranty  of  soundness  of  three  slaves — 
Sarah  Ann,  Elizabeth,  and  Caroline^  by  name — sold  by 
defendants  to  plaiutifl  on  tha  6th  JN^arcb^  18574  and  an 
amended  complaint  was  afterw-ardafiled,  in  the  falloiviDg 
words ;  - 

"The  plaintiff,  by  leave  of  th©  court  first  had  and  ob- 
tained, claims  of  the  defendants  $200d  damages  for  a 
breach  of  warranty  in  the  sale  of  certain  slaves,  to-wit, 
Sarah  Ann,  a  seamstress  wonjaq,  abqat  twenty  years  old, 
Elizabeth,  and  Caroline,  by  the  defendants  to  tbeplaintifi; 
on  the  6th  Marub,  1857;  which  alavea  the .  defendants 
warranted  to  be  sound  and  healthy,  when  in  faet,  at  the 
time  of  Sjiid  sale  and  warranty,  said  slaves  were  unsoand 
and  unhealthy. 

"The  plaintiff  claims  of,t\ie  dofendants  the  further 
sum  of  $1300f  due  by  contract  vnade  by  tU^^m  on  the  lat 
July,  1857,  substantially  as  follows:  The  plaintifl*,  on  the 
6th  March,  1857,  purchased  from  the  defendants  the  ue- 
groes  above  me^Uioned,  for  the  sum  of  $8150,  (all  of 
which  was  paid  at  that  time,)  and  the  said  defendants 
then  and  there  executed  and  delivered  to  plaintifi"  their 
.bill  of  Hale  for  said  slaves,  warranting  them  to  be  sound 
ami  healthy;  but  plaintifi  avers,  that  said  girl  Sarah  Ann 
WAS  not  sound  and  healthy  at  the  time  of  said  sale,  but^ 
Qu  the  contrary,  was  unsoand  and  unhealthy;  in  conae- 
queuee  of  which,  plaintiff  was  greatly  ii)jaredy  to-wit,  in 
the  sum  of  $1500,  for  which  the  defendants  thereby 
became  liable  to  him  in  an  action  at  law;  and  the  de- 
fendants, in  consideration  thereof,  on  the  Ist  July,  1857, 
agreed  with  plaintiff  to  take  back  said  Sarah  Ann^  and 
to  pay  plaintiff  the  sum  of  $1300;  and  pkintiff  agreed, 
on  his  part,  to  return  said  slave;  and  in  parsuauoe  there- 
of, he  did,  on  the  8th  July,  1857,  return  her  to  the   de- 
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fvfld^utd;  yet  tbay  have  failed  and  refused  to  pay  auid 
8am  of  money,  or* any  part  tbereol.. 

<'The  plaintiff  okiims  of  the  defeodanta^  also,  the 
farther  snm  of  $1800,  for  that  the  plaintiff,  on  the  6th 
25treb,  1867,  parehased  of  the  defenduiftB  the  §)ave8  above 
named,  tor  the  sum  of  $8150,  (alt  of  whieh  was  paid  on 
Raid  day,)  and  the  defendants  then  and  there  executed 
aitd  deiivrered  to  ptointiff  their  bill  of  sale  ft>#  eaid  slaves,  . 
warranting  theai  to  be  sonnd  and  healthy;  but  plaintift* 
avere,  that  said  slave  Sarah  Ann,  at  th(«  time  of  said  side 
and  warranty,  was  not  sonnd  or  healthy,  but,  on  the  con- 
trary, was  much  diseased;  in  consequence^  whereof,  the 
detendants  became  liable  to  an  action  at'  )aw  by  the 
plaintiff;  in  consideration  whereof,  the  defendants  agreed 
with  the  plaSntift*  to  pay  him  the  sum  of  9 ISOO,  and  to  tai^e 
back  said  slave  8li rah  Anrn;  and  the  plaintiff;  in  pursu- 
ance of  said  eontraef,  ori  tho  8th  July,  1867,  tendered  and 
ofl»red  to  deliver  said  slave  to  defendants,  bot  the  defend- 
aots  refused  to  i^eceive  said  slave,  and  a)st>  foiled  and  re- 
fused to  pay  said  mm  of  money,  or  any  part  thereof,  to 
the  said  plaintiff. 

**The  plaitilMr  claims  of  the  defendants  llie  farther 
sum  of  $1800,  jbr  that  the  plaintiff,  on  the  6th  March, 
1867,  purchased  of  the  defendants  the ''negroes  abbve 
oaoied,  for  the  sum  of  $8160,  (which  was  all  paid  at  that 
titae,)  suid  the  defendants  then  and  there  executed  and 
delivered  to  plaintift*  their  bill  of  sale  for  said  slaves, 
warranting  (hem  to  be  sound  and  .healthy ;  bnt  plaintiff 
says,  that  aatd  Sarah  Ann,  at  the  tiiBe  nf  said  sale  and 
warranty,  wna  not  sound  or  healthy,  bnt  v;as  diseased, 
unhealthy,  and  worthless;  whereby  defendants  became 
liable  to  plaintiff  in  an  action  at  faw ;  in  consequence' 
whereof,  defendants  agreed,  on  the  7th  July,  1857,  to  pay 
pJaintitt  $1800,  and  to  take  said  slave  baek,and  to  go  or 
send  [to]  ^phiintiff  for  her,  'and  plaintiff  agreed,  on  his 
part,  to  delirer  her  up  to  defendants  when  desired ;  but 
plaintiff  saya,  that  deftudants  utterly  failed  and  refused 
to  go  or  send  for  said  slave,  or  to  pay  plaintiff  said  sum 
of  money;  whereupon,  plaintiff'  tendered  uaid  slave  to 
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defendants,  bot  they  thiledand  reAisedto  receive  her,  or 
to  jpay  said  sura  of  money,  or  ahy  part  thepeof. 

''The  plaitttiCel«im8  uf  the  d«£Midaat8  tbo  further 
sam  of  ¥1300;  for  that  tho  plaitttifi,  o&  the  6th  Hafefa, 
1857;  purch»Md  of .  the  dafendtnto  tfae^  negroes  abov^ 
named,  for  the  sum  of  $S156,  (aU  of  nhich  was  paid  at 
the  time,)  aad  the  defetidanta  -tbeo  and  there  exeoated 
and  delivered  to  plaintiff  their  bill  of  «ile  for  said  slaves, 
warranting  tfaenfvt6.be  sound  and  healthy;  but  plaintiff 
avers,  that  eaid  elave  Sarah  Ann,  at  the  time  of  eaid 
sale  and  delivery,  waa  diaeased,  uneouiidi  and  worthless ; 
in  consequao^e  whereof,  plaintiff,  on  the  1st  Jnuu,  1857, 
returned  her  to  defendants,  and  rescinded  said  sale  as  to 
said  slave ;  hy  means  whereof  defendants  became  liable 
to  an  action  at  law,  in  favor  of  the  plaiotifi;  in  eoiiBider* 
ation  whereof,  defendant^  agreed  to  pay  plaintiff  the  sam 
of  $1800,  but  they  have  failed  and  refused  so  to  do." 

(The  three  remaining  oouuts  of  the  amettded  complaint 
are  the  common  counts  for  money  had  and  reoeived, 
money  paid,  laid  out  and  expended,  and  work  and  labor 
done.)  •  •        . 

The  judgment-entry  recites,  that  the  Aefondants  de- 
murred, in  short  by  consent,  to  the  entire^ omplaiut,  and 
to  each  count  thereof;  that  the  assignment  of  special 
gromids  of  demurrer  wbs  waived ;  that  the  court  sua^ 
tained  the  demurrer  ^'as  to  the  first  two  coonts  in  th^ 
complaint,'*  and  overruled  it  as  to  tbe^MUfiining  counts 
and  the  whole  oomplaint;  utid  that  the  defeitdants  then 
pleaded  the  gemeral  issue,  '^  with  leave  to  give  any  special 
matter  in  evidence,  and  with  lilos  leave  to  the  plaintiff  in 
reply/' 

On  the  trial,  as  appears  from  tbe  bill  of  exceptions, 
tho  plaintiff  read  in  evidence  to  the  >ury,  after  proving^ 
its  execntion,  the  defendants*  bill  of  sale  for  the  slavea, 
which  was  dated  the  6th  March,  1867,  contnined  a  war* 
ranty  that  the  slaves  were  sound  and  healthy,  and  do- 
scribed  the  giH  Sarah  Ann  as  ^^a  seamstress  woman, 
about  twenty-four  years  old;"  and  then  offered  in  ovi* 
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I  deoce  th^  depMition  ot  Dr.  B..  O.  Jone^.  Whicb  was  taken 

I  on  mUwQg^lonen  t^wk  Ofm^^ukenogsd^rm^.  .  The  ibit^ 

direct  int^^rogufcttrj  to  tbU  ivitiiaBafvlia  in  ilieM  words:: 

'^Int.  3«     WAei .  1(792//^  $ai(i  girl  'Imct  been^  mrih^  icken  >  pou 

Jiritvmiedker^if-'$A€  had  been  $ound^  iakiiBiff  into  considira^ 

tm  ike  fact  that  0h$  toa$  a  iVow  1  siamHn$3  i  %okat  tJoa»\9h$' 

worth,  at  ikai  iime^  m  the  c^^itiQn  in  wAioh  jBha  rtaUy  tras  f 

what  uwild  ^h  iave  ke^ti  wotihi-  Hi  the  (kk.  Mareky  IBS?,  if 

she  had  b&m  ^und^  ankd  a  good^  No.  X  ^eamslrem  i  m*hat  was  * 

abe  wortbi  itt  tbal  time,  i«   ber  *i;beii  condition  as  to 

I    .       health  ?  "*  *  The  defbodaot^  oiij^ctiHl,  sX  ibe  /liine  of  fiKa^ 

cross^iDitrarogatorieSf  lo  each  of -the  italiotsed  portions  of 

this  interrogt^ry,  ainil  ren^vred*  their  objections  at  the 

trial;  but  the  court  orerculed  eaeliof  Uie  objections^  and 

ihey  excepted.    Another:  ibierrogatory  to  this  witnesa- 

-ailed  a«  bint  to  states.  *^ by  whom^  at  whoso  request^  and* 

tS  wboae  pVoperty,  he>wat  called  ib  to' «ltend  the  girt 

I  ,arali  Ann;''  and exceptioua  were  reserrod  by  the  defendr 

ntsto  the. overruliDg  of  their  objections  to  this  inteiv 

.gatory.    .The- witness  t^etifiedy  in  aubstaiicey  that  he 

iis  called  in  by  pUiiotifi',  in  May  or  Jen^  18(>7,  to  pre* 

ribe  for  the  girl  Sarah  Aan;  that  he  then  fuand  sha  had. 

I  slight  diaeaaeuf  ono  of  her  Iuhgs,*'i  which,  he  thought^. 

I  dst  \mlvb  existed  on  the  6«J^  March,  ISo?.;  aad  that  be 

ta  aft«rwar<]s.  enIW  in:  to  prescribe  for  h^r  on. account 

a  born  on  her  left  arm,   Tbe  bill  of  exemptions  statee, 

:it  'Uber^.  waa  no  proof  ea  to  tha  .qnalities  or  acquire-* 

tints  -of  said  negro^  other  than  the  statement  in  the  bill 

sale  tlMat  sbti  was  %  seamstress."  . 

"The  plaiatifi*  Introdaoed  evidenoct, : also^  tending  to. 

tow  sia  |igreen>eiil  bot^eou  hirn  add  Ih^  dofondautiiy 

lade  in  Talladega,  v^here  tiie  dt^fandants  lived,  some 

one  after  tbe  sale,  (the  negro  b^ing  then  in  the  plaintiff's 

ossessioo,  in  the  city  of  Montgofucry,)  by  which  it  was 

greed  UisA,  if.  seld. negro  was  uusound  at  the  time  of  the 

do  to  plaintifl^  del^idanta  vioald  tal^e  her  back,  and 

ottld  pay  pbiietiff  $1250^  by  way  of  exp^nses^  nnd  her 

I  age  &ra  from  Montgomery  to  TaUadega;  but,  aa  to 

hat  this  c0utriict  vraa^  there  was  ft  conflict  in  the  proof, — 
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doiQd  of  tli«  «vkl9ii06  teiidiiig  to  ftfaow,  ihttttlio  %!efiBnd- 
asta  agceed  to  take  )i«f  bick^  mod  to  fnj  at  «bov€  stated, 
H  ahe  wat  aiisouatf  at  the  time  of  the  tale,  and  waa  de- 
livered ta  them^  in  TalMegs  in  th^  eOnditimi  she  wm 
at  tke  time  of  the  sale.    At  the  time  this  agreement  was 
laade^  (whatever  it  was,)  the  negro  had  not  been  bnmed; 
but 'afterwards^  while  she  Was  in  the  plaintift's  negro- 
house  in  MonCgoiAery.  and  under  the  eharge  of  oneBall, 
plaintiiF's  ageoty  ehe  receiTed  a  bum  ufk^n  her  left  arm, 
by  the  explosion  of  a  flciid  lamp,  which  wbs  kept  in  said 
ne^fo-bouse  by  eaid  Bill,  and  which  she  was  at  the  time 
attempting,  to  use;  and  all  tkecncfonce  tended  toahow, 
that  her  permanent  value  was  tbei^y  deer^tsed  one  half, 
ut  more.    Some  ««*-«>  days  kfter  she  wtta  tbos  tHirDtd, 
said  negro  was  seat*  by  piaintilF's  Agent,  or  by  his  divec- 
tioQfi,  on  the  stage,  U>  TaliaOega,  where  sho  wot  tendered 
to  the  defendants,  who  refused  to  receive  he^,  or  to  pay 
the.«l260.    Baid  Ball  testified^  in  behalf  of  the  plaiiltiff, 
that  he  was  in  plaintift  *s  negrt>hoase,  acting  as  his  agent, 
when  said  iiegio  was  purchased  by  ^laiotifi,  and  oome  to 
said  house;  and  that  said  negro,  when  slie  eame  to  eaid 
bonse^  coughed,  (osiEradf  iioi,  amf  complai»>ed  to  witneMS  of  a 
piuhin  herSraeiH.    It  being  admitted  that  this  witness 
was  not  a  phy«i<fian,  thi  defendants  objected  to"  the 
italicized  portions  of  his  etidenee,  as  being  literal  and 
Irrelevant,  lind  reserved  exceptions  to  the  overruling  of 
their  objections.    .^This  witness  farther  teeeifted,  thai  the 
negro  was  not  Momtd^  bjf  a  ink  <tf  the  hoMS^  A»  a#e  said  iampj 
in  using  which  she  was  burned;  thai  Dr.  B.  C.  Jones  was 
sailed  in  to  altend  iier,  and  treated tbe  barn eeim'al  days; 
that  when  he  was  about  to  send  tke  liegmto  Talladega, 
As  consulted  Dr.  JetM  a»  la  ^l^tAet  it  wmM  ie  aa/#  to  send 
her  by  ike  stagey  Md  that  Dr.  Jones  UAd  him^  la  his  spmton 
n-ioould  be  safe  is  send  her  to  T(Madega  m  IW  sktge,'*    The 
defendants  objected  to  each  of  the  italitsiaed  parte  <if  this 
evidence,  ott  the  ground  ot  illefgafity  and  irrelevaney,  and 
reserved  exeeptioas  to  the  overruling  of  their  ot^ections. 
On  oross-examination  of  one  Thomaison,  one  of  ^feud- 
ants'  witnesses,  who  had  stated  that  he  knew  the  negro 
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in  controversy,  the  court  permitted  the  plaintiff  to  ask 
him,  against  tT^e  defendants*  objection,  what  was' the  . 
value  of  the  negro,  at  the  time  of  the  trial,  which  was  io 
ifay,  1859;  and  the  witness  having  answered,  "that  he- 
did  not  know  the  qualiti^  of  the  girl  of  his  own  know- 
ledge, but  knew  them  from  reputation}^  the  court  per- 
mitted the  plaintiff,  io  ask  him,  against  the  defendants' 
objection,  "what  would  be  her  value,  if  souud,  if  she  pes- 
sessed  those  qualities  which  she  was  reputed  to  possess;" 
and  the  defendants  reserved  exceptions  to  each  of  these 
Tarings  of  the  court.  ' 

The  court  also  permitted  the  plain tift  to  read  in  evi- 
dence to  the  jury  l>r.  Jones'  account  for  medical  8ervic*=js 
rendered  to  the  slave,  on  proof  of  the  doctor's  signature 
to  the  receipt  acknowledging  payment  by  the  plaintiff. 
The  defendants  objected  to  the  admission  of  this  evi- 
dence, "on  the  grounds  that  St  was  illegal,  irrelevaYit, 
calculated  to  mislead  the  jury,  and  because  there  was  no 
proof  ^that  the  amocints  charged  were  reasonable  and 
proper,  and  because  there  was  nqt  sufficieut.proof  that 
the  plaintifl*  had  paid  said  accounts;"  and  reserved  ex- 
ceptions to  the  overri^ling  of  these  several  objections. 

The  several  rulings  of  the  court  on  the  pleadings  and 
evidence,  as  above  stated, ^re  Uow  assigned  as  error^ 

HEFLtN,  Martin  &  Fornct,  for  appellants. 
L.  E.  Parsons,  and  Jno.  Whits,  contra.' 

A.  J.  WALKER,  C.  J.H;March  7,  1861.]— In  the 
original  i»nd  amended  cdmplalnt,addingfldditional  coutits, 
there  were  jiine  counts.  The  record  Informs  us,  that  the 
defendants'  demurrer  to  the  first  two  counts  was  sustained, 
fttid  that  it  Was  overruled  as  to  the  remaining  counts, 
ifrora  this  we  understand,  that  the  demurrer  was  sus- 
tained as  to  the  single  count  in  the  original  complaint, 
and  as  to  the  first  coutit  in  the  amended  complaint,  and 
that  it  was  overruled  as  to  the  last  seven  counts  in  the 
amended  compfaint. 

[2.]  Two  reasons   are   urged,  why    the  court  below 
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erred  in  so  overruling  the  demurrer  to  the  seven  counts. 
The  .first  reason  is,  that  the  avfernaeutpf  tlie  unsonndness 
of  the  slave  is,  the  st^tement.of^  conclusion,, and  that 
therefore  it  was  necessary  f^r  the  pleader  .to  have  alleged 
in  what  the  uuspundness  consisted.  '  From  this  argument 
we  must  dissent;  for  we  regard  uu'solindnesa  as  a  fact^ 
which  rnay.aj^jpropriateljr' be  averred  in  pleading,. 

[3.]  The  second  reason  urged  ip  support  of  the  demur- 
rer, is^  that  uie  counts  are  miiy<>i|ied,  because  some  of 
theni,  require  a  special  breach,,  while  others  do  not, — 
Code,  §  2235.  This  argument,  we  think,  is  also  unsound, 
for  WQ  do  not  regard  either  of  th^  counts  Jjls  recjuiriug  a 
special  breach,  in  the.  sense  in  whL<;h  that  phr^vse  Ls  used 
in  the  above  cited  section  of  the  Code. 

[4.]  In  aspertaiuing  th^  damages  resulting  from  the 
breach  of  warranty  of  sdundness,  the  proper  inquiry,  of 
course,  was  as  to  the  value  of  the  slave  at  the  time  of  the 
sale.  But  it,wa8(  permissible  to  prove  what  her  value  was 
a  few  months  afterwards,  as  reflecting  light  uppn  the  ques- 
tion of  her  value  at  the  time  of  the  sale. — Ward  v.  Rey- 
nolds, o2  AIa./384.  There  was,  therefore,  no  error  i^ 
overruling  the  first  three  objection^  to  the  interrogatories 
propounded  by  the  plaintiff  to  Dr.'  B.  C.  Jones. 

[5.]  The  defendauts  objected  to  An.  interrogatory  to 
the  witness  Jones,  inquiring  what  would  have  been  the 
value  of  the  siave^,  if  she  b^ad  been  sound  aad 
"a  goody  No.  1  &eam$ircss,''  ,  IX  wm  certainly  proper 
to  prove  the  value  of  the  slave  with  her  qualities  upon 
the  hypothesis  of  «her  soundness.  »Tbe  bill  of  tale  made 
by  the  defendants  to  theplaiptiff  represejated  the  slave  to. 
be  a  seAmst>ess,  but  di$l  not  apecify  that. she  was  a  seanob" 
stress  of  quality  known  o^  Ho.  1.  .  We,  think  it  probable, 
that  the  fi^ct  that,  the  fiegro*s  quality  as  a  seamstress  was 
made  the  subject  of  a. special  and  formal,  description^ 
in  the  bill  of  %pX^  authorizK^^  ^n  ^argoment  to  the  jury, 
that  she  possessed  some  emiux3iice  pf  skill  iis  a  seamstressi 
41  nd  might  be  classed  as  ^o.  1.  If  there  was  any  ten^ 
<lency  of  proof  to  show  that  she  was  a  *>2foi  1  seiinastrese," 
it  was  permissible  to  inquire  as  to  her  value  upon  that 
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gappoKitton.  'Wfe'de«l(k,  thDogh  with  some  donbt,  that 
toere  was  in- the  statefttfenC  of  th€t)Hlo^  sale^uch  ten- 
dency of  proof,' »ttd  that'  thefrefore  tttert  wftB  tiOf'ermt'  in 
^rt-trKBg*  thefoilVth  dbj^ctron  tA  «h©  plain tiff'.s  fnter- 

pJ.7  The  evideiice  o!  Thomaijrtn,  afr'to  the'Talneof  the 
ftlave  according^to  the  qijalities  which  feh^  wnsrrepdtod  to  > 
poisess,  was  manifestly  inadml^siWe.  *  THe  •  legitimate 
Inquiry  wii«,  her  talue  *pan  the  enpposVtirtb  of  the  qnail- 
ties  whkh  she  did  possess,  and  f>ot  of  thi>*e  ebe  was  re- 
pnted  t6  possess.  *  .     '         • 

ff.]  The  tnqairtes  of  the  \Titr>e9i  Jowes,  aiT  to  tho  per- 
son by  whotn,  and  at  whose  reqijest,  he  wa*  calfied  to 
visit  the  slare  in  her  ilTness;  and  as  whose  property  he 
visited'her,  were  calculated  toeliCTt  infofmaffon  of  the 
iSicts  necessary  t6  sustain  the  plaintiff's  daim'^fbr  drtma- 
ged  on  account  of  &  medlcHI  bill  cohttaet€f(i'in  ti^ating 
her  disease.  The  objection  to  that  ^ri(in\ry  was,  there- 
fore, properly  ovei*#uled.  .      ! 

The  conrt  erred,  hoWerer^  fn  adtnittingflrt  evidence  the 
account  of  Dr.  B;  C.  Joues,  there  being  no  '^videnee  of 
its  correctness.  The  account  could,  upon  ne  principle  of 
law^,  be  admissible,  tintfl  it  was  proved  that  the  services 
were  rendered  as  charged,  and  that  the  rtiAfges  were  cor- 
rect. Besides,  the  acc^bant  c^nld  net  be  evidence,  unless 
it  was  contracted  for  the  treatment  of  a  'disease  which 
tlie  slave  had  at  the  time  of  the  bale. '   '  ' 

[8.]  Evidence  that  the  slave  toofced  ^2>*, -conduced  to 
establish  a  fact,  which  was  one  of  the  material  mftters  in 
issue.  The  appearance  of  a  slave  is  certainly  a  fact,  and 
not  a  conclusion,  and  is  susceptible  of  proof  by  one  not 
an  expert,  who  has  seen  the  slave. 

[9.]  The  declaration  of  the  slave,  as  to  the  present  ex- 
istence of  a  pain  in  her  breast^  was  clearly  admiasible; 
ai>d  the  point  has  been  repeatedly  so  adjudged  by  this 
court.— TVilkJuisou  v..Mo9Qle\y,  30  Ala.  662j.  Barker  v. 
Coleman,  35  Ala.  221. 

[10^3  At  leaat  under  some  of  the  counts  in  the  oom- 
plaint,  evidence  as  to -whether  the  burniDg  of  tih%  slave 
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Vfa.9  caused  by  the  plaintiff's  negligevcevAvas  i^dmissdbl^ 
1  Parsons  oo  Ck)e»44&  To  tbis  qqestiou,  th^  fsvct  thai; 
tbe  slave  wm^  by  a*  mle  af  (he  boqs«  in  wl)ich  sbe  was 
kept  by  plainti^  9ot,  allovre^  to  use  tbe  la^p»  in  nw^ 
which  shie  was  burnt,  was  clearly  pertijjeut,  .aod  th^e 
was  no  error  iti  admittiug  tbatftict  in  evidence.  -  And  so, 
also,  in  tbe  same  pcrint  of  view,  tbe  fact  that  tbe  plaintiff 
constilted  a  ph^ysician,  as  tp  tlie  prudence  and  safety  of 
sending  the  slave  to  Talladega;  and  that  Dr.  Jones,  being 
a  physician  who  bad  treated  her  case,  advised  him  that 
she  might  be  safely  sent,  would  be  competept  evidence 
upon  the  question,  whether  tbe  defendant  was  guilty  of 
any  ntgligeoce  in  sending  the  slave  to  Tall^^dega.  The 
unsworn  opinion  given  by  Dr.  Jones  weyld  act  be  evi- 
denoe  that  it  was  safe  to  so  send  tb^.^lave;  but  the  fact 
that  he  wa^  consulted,  i^nd  so  advised,  has  a  direct  bear- 
ing upon  the  question  I  whethcd:  the  plaintiff  acted  care- 
lessly and  it^autiously. 

We  deem  it  proper  to  ob?erve,'  in  reference,  to  the  6tli 
count,  which  avers  a  delivery  of  the  slave  to  the  defend- 
ants, and  an  agreement  on  their  part  to  pay,  in  consider- 
{ition  thereof^  the  fum  of  thirteen  hundred  dollars,  thait 
we  regard  it  as  showing  a  rencissipn  by  consent  of  both 
parties,  and, that  we  must  not  be  nnderstood  as  affirming 
that  it  is  good  afi  .s^  oou-nt  fpK  ft  resciision  against  the 
wisiies,  and  without  the  coosient  of  the  defendants. 

Reversed  and  remanded* 

Stonb,-J,,  aot  sitting. 
a 


POLLY  vs.  McCALL. 

[aCTTO;}  TO  ICCOTKB  DAMAeCS  POr' OVERFLOW  OF  LAKD.] 

1.  Admu$ion  <ff  one  di/emdant^  in  action  n^ainsi  itccK^^lh  fn  Sctiott 
agaiast  tuo  ^•f'Hidaats,  the  $4mi»d^$  ef  one,  being  competeat 
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erifittiaei  agttotst  tfae  taakeis  cAunolte  «k^ltt4^  from  Ihe  JoFy  on 
flioUoa  I  bw  c<h4efeQdiuil  nmst  llmii  tMr  opfraAl^  by  a  rt (|«4ibt 
for  proper  inMrocUonQ  <«l  tbe  jvry.  > 

2.  iVoo/  qJ  ycritten  n^/tc^.-^In  ao  actip^  tQ  vecorer  ilamagaa  li^r 
overflowing  land,  proof  of  a  written  no^i^  by  plaintiff  to  dafen4aAt, 
requiring  an  abatem.ent  of  the  difeb  and  levee  by  which  the  over- 
flow was  caused^  being  collateral  to  the  issue,  is  within  the  excep- 
tion to  ib^  general  rule  ia  regain  to  lb*  proof  of  writings ;  and  4h« 
contents  of  suck  notice  may  be  pMveil  byoriJ  testimony,  witliMit 
producing  the  writing,  or  accounting  for  its  HQn-gproductioHb 

8.  Piescrfptite  ea$€ment — A  tolerated  or  perniiMive  user  of  ap  eafie- 
ment  can  never  ripen  into  a  title  by  prescription,  while  a  user 
which  is  adrerse,  independent,  or  as  of  right,  If  continued  lor  a 
p«rrad  rorrespondiog  With  the  Maftvlbry'  bair  to  a  righ^of  entry 
apoi>  laiidt  wiil  ^c«<«r  m  abeoJvte  tigkii  but  th#uaa  of  •  diksh 
and  kvee  on  a  parby's.owA  land,  T^hichiftiti  Itvelf  riglitl^Jii,  cannot 
confer  a  prescriptive  ri;;bt  to  ixouriDaaly.  ovarflow  the  lands  of  an 
acyacent  proprietor  many  years  afterwards,  when  the  ditoli  has  be- 
com(»  gradnalTy  filled  up  with  the  sand  and  dirt  accumulated'  and 
depoMted  ihereiA  by  the  oontiniied  flb^  *f  vralel'. 

4.  Lfmiiatifm  of  actim.'^Vniet  the  prcrvii^ons  of  the  Code,  (?  2481, 
subd.  0.)  one  i*^ar  is  the  bar  to  mi-  aotioa  tq  recover  damagot  fbr  * 
ov«rflo«7nf  landa. 

5.  Damage*,  and  endenm^^hi  an  action  to  reoover  damagea  fof  over- 
flowing lands;  a  recovery  cannot  be  h^d  fpr  ii\juries  accruiug  ^Jtor 
the  commencement  of  the  suit;  but  evidence  of  such  injuries  is 
admissible,  with  a  view  of  affording  information  to  the  jury  of  the 
eoneequences  of  the  diversion  under  aimtlar  circumstances  tsetbre 
suit  kwoagUc.  t 

Sr  Bnrtikn  #f  prw#^ If  a  person  diverts  wHteffrOm  its  Aatorat  ohan* 
nel,  hj  means  of  a  ditch.  iMsd  leva*  04  h»  tiv»  lood^,  ond.theroby 
it^uriously  overflows,  tht  lands  of  an  acliacent  proprietor ;  a|i4  UfiB 
injury  continues,  without  increase,  for  ten  yews.-^tlio  jury^m^ 
infer  from  these  facts,  in  the  absence  of  oil  other  evidence,  that 
the  use  was  adverse,  dnd  of  right.'  ^ 

7.  Charge  to  juri/,  if  correct^  mu$t  be giun  as  asheS, — Since  the  statute 
(Oode,  {  2SI50)  hnpertrfitely  reqtifres.  that  a  charge  to  the  Jurjr,  If 
oorreet  aad  not  nbstnuct^  mnat  bo  given  U  the  Isngnage  in  whic^  it 
is  aakod,  the  4octrine  of  error  wllboat injury  cannot  bo  apf  Ue4  lo 
the  refusal  of  such  charge,  although  tholegal  proposition  embvao^ 
in  it  was  substantially  enunciated  in  another  charge  given  by  tho 
court.  • 

Appeal  from  the  CiVciiU  Cotirt  of  Loi\-tidc«. 
Tried  before  the  Hon.  Robekt  Dotjqhmty. 
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This  action  .wnabivufht  by  Mi^  Macy  M«Oa.li,  against 
TfcomMs  P^lly  wnd  Jattiefii.  Whltmati,  to  recover  dama- 
ges for  the  overflowing  of  pTainttlTs  lands  by  tlie  dfefend- 

""ahts*  tlirers!6ti  of  Water' ft-om  its  nafara!  otannel.  The 
defetiflantp  ';:)Iea(i'ed  **tfie  general  issue,  and  the  statute  of 
li,raitatioD8/.\in,8hort  by  consent;  and  the  cause  >v(is  tried 

,0P:i88iiB  jpinei  QQ  tbane  piMA*     The  fiicto  of  the  oase,  as 

.Heated  in  tbe  bill  .of  ekoeptions,  Are  theaer 

"The  plaintiff  proVed  her  possession  and  ownership  pf 
the  tands  described  in  fhe'coniplaint,  and  then  offered 
eyld^nge  shov^ing.  that  one  AbercroraVe  o>vocd  lands  ad- 

^oiuifig  her9  op  the  W0»t  and  ^o.rtb;  tba4  tb«  dofeadaQts' 

Janda,  which  ooriiiered  hera  on  th«  m>rtb-west,  were  once 
oirned  by  one  Bethea*  that  a  spring  branch,  which  arose 
On  a  dlfffcreiit  part  of  plaintiff's  plantation,  flowed  north- 

^war,d  through  Abercrombie'a  lan^s  oij  the  we^t,  and  then 
through  Bethea's.ai^id  lands,  and,  in  its  oatural  &ow  and 
Condition,  did  oott  opr  did  anj  of  the  waters  from,  the 
I  «am1a9.eve^ru»  upo»  or  throagh  any  part  of  the  lands  of 
plaintiff  described  in  the  complaint;  that  said  Bethen,  in 
'  1841:  or  ISO',  cut  a*  di^ch,  and  threw  up  a  levee  on  the 
north '.^id«^  rlM^reof,  alot>g  the  Honth  line  of  his  said  land; 
tha.t  taiJ  ditcli  and  levee  ran  east  and  west,  and  termina- 
tod  |:iear  the  north-west  corner  of  piaiatiff'a  said  land?, 
commencing  at  a  point  west  of  said  branch,  and  efosaing 
tbe9am0.iiearly.at  rigbl  angles:  that  there  was  a  break, 
or xfaannel,  leaving  mid  branch  about  eighty  yards  above 
BsSA  ditch,  running  in  t  tiorth-eastcrn  direction,  and  in- 
tercepting Betboa's  line;  but  the  evidence  was  conflicting, 
as  to  whether  this  break  was  ^  natijral  cljaDoel,  existing 
^efore  said  ditch  was  made,  or  whether  it  comn^eoce4  af- 
ter, said  ditch  was  made,  Aod  w^s  caused  by  the  <)aaiming 
)U^  of  tibe  waters  of  the  branch  by  the  dltoh  and  ievec. 
The  evidenee'Was  aiso  eonflfcting,  as  to  ti^hetber  or  not 
'Bethea,  when  he  bollt  the  ditch  and  levee,  left  an  open- 
ing at  the  original  channel  fgr  the  water  to  pass  through ; 
but  the  evidence  showed  that  he  left  no  such  opening  for 
the  water  passittg  t^ro^gh  .tbe  break;,  and  that  none  of 
the  waters  of  said  briMi^b  iu  th^ir  nataral  flow,  either 
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through  the  i>reak  or  thi^ougb  th«*origiaai  dlannel,  ever 
ran  upon  the  pliuntiff '«  Mi4  hiskA$;  Mi  that  tk^  watur 
which  Dataritliy  md  upom  Betb<a'»  •aid  land^  or  at  kaat 
alurge  portioa  of  the  aarofi  wm  <ltvtrie()  from  his  lands 
by  BAid  dit<^  .aud  levMy  and  throwQ  al  the  ooroer  of 
plaintiff*!  laoda  above  iQonfcianed.  The  following" dia- 
gmm  bliowsi  ihe  relative  positions  of  said  lauds,  branch, 
ditch,  break,  &c. : 


W- 


Abercrombifi's  Land. 


Aberorombie'a  Land. 


-E, 


McC all's  Lahd. 


8. 


"The  '*Hd*»p<*'^  fnrther  tended  to  show,  that  when  said 
ditch  and  levee  were  originally  constracted,  the  water 
thereby  ai verted  from  IJethea'a  land  was  nearly  al!  thrown^ 
upon  the  lands  of  Abercrombie,  at  the  point  marked  A, 
which  was  lower  than  plaintiff's  adjoining  lands;  but 
that  a  little  water  wonld  run  npon  the  corner  of  plaintlft's 
lands,  near  said  point,  in  time  of  ftoods,  although  no  per- 
ceptible damage  was  thereby  done  to  plaintiff's  said  lande 
until  the  year  1857;  and  that  the  low  place  at  said  point 
on  Abercrombie's  land  had  become  filled  up,  about  the 
beginning  of  the  year  1857,  by  the  sand  and  gravel  wh4ch 
bad  been  thrown  upon  it  by  said  water,  until  it  became 
higher  than  plaintiff's  adjoining:  land,  w\d  the  water  then 
beg&n  to  flow  in  lai^^e  quantities  upon  plaintiff's  land, 
bringing  with  it  large  quantities  of  sand,  which  was  de- 
posited^pon  plaintiff's  land;  and  that  said  land,  which 
was  in  cultivation  when  said  diteh  was  dug,  an<3|^  frdm 
that  continuously  up  to  the  beginning  of  this  suit,  was 
thereby  damaged  and  injured.  The  evidence  farther 
showed,  that  in  1842,  and  for  more  than  ten  years  after- 
17 
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wards,  the  detendaut  Pally  atfted  as  Abererotiibie'd  agent 
as  to  his  lands  at  the  point  i^)  controversy;  and  the  plain- 
tiff prored  an  admission  by  said  PoHy,  made  in  1844  or 
184'>,  thai  Bethea's  diversion  of  water  by  said  ditch  and 
fevee  ^eatly  injared  botii  plaintiff  and  said  Abercronibie, 
and  Was  a  great  outrage;  that  Abercrombie,  fn  1843,  liad 
sned  Betliea  for  the  damage  done  to  fais  land  by  said  ditch 
and  levee,  and  had  recovered  9^0  damages;  that  Bethea 
then  promised  to  abate  the  ditch  and  levee,  and  to  allow 
the  water  to  flow  in  its  nutaral  channel;  and  that  he  did 
some  work  for  that  purpose  in  1845-46,  which  was  inef- 
fectual. The  defendants  objected  to  the  admission  as 
evidence  of  Polly's  said  admissions;  the  court  overruled 
the  objection,  and  admitted  the  evidence;  and  the  de- 
fendants excepted.  The  plaintiff  aUo  proved,  by  the 
admissioiia  of  said  Polly  in  1849,  that  Bethea  was  theu 
promising  to  abate  said  ditch  and  levee,  and  thereby  to 
prevent  the  diversion  of  said  water  as  aforesaid. 

**The  evidence  further  showed,  that  said  Bethea  died 
in  185t ;  that  in  January,  1857,  the  devisee  under  his  will 
sold  said  lanils  to  the  defendants,  who  immediately  went 
into  the  ffOsstM^ion  thei^of,and  owned  and  held  thetn  ever 
since.  The  evideuee  also  tended  to  show,  that,  although 
8<iid  Bethea  made  some  ineffectual  attempts  to  turn  the 
water  from  plaintiii'*8  land,  he  never  did  so;  that,  although 
the  ditch  dug  by  him  nearly  filled  op  by  the  lapse  of  time, 
yet  he  suffered  and  permitted  said  levee  to  remain;  tliat 
the  obstractlon  thereby  caused  to  said  waters  continued 
to  divert  them  at  the  point  above  mentioned,  and  the 
saiw)  was  suttereri  and  permitted  to  continue  until  the 
defendants  became  the  owners  of  said  lands;  and  that 
they  suffered  and  permitted  the  same  to  continue  up  to 
this  time,  although  they  could  have  prevented  said  water 
from  flowing  upon  plaintift's  said  laud,  by  removing  the 
obstructions  aforesaid,  and  permitting  the  water  to  flow 
in  its  natural  channel  upon  their  own  laud.  The  plaintiff 
offerecf  a  witness  who  testified,  that  in  March,  1857,  as 
the  agent  of  the  plaintiff,  he  handed  tlte  defendants  a 
written  notice  from  the  plaintiff^  notifying  tliem  that 
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tbeireotttiotiMioe  of  ike  ob&lrootioti  of  the  nutural  flow 
of  taid  water  wm  ii^uing  b«ir  lati4t,  ftod  requiriag  them 
to  remove  or  mbkt%  the  iam^.    The  defendants  thereupon 
objeetod  to  the  witoms  teatifytog  io  relaiion  to  said  no- 
tice, nnlese  tke  writing  was  prodtteed,  or  its  absence  ac- 
coanted  for«     Tbe  defendants  had  not  been  previously 
notified  or  requo^tad  to  produce  the  writing;  but  they 
were  in  court  when  the  objection  was  miide,  and  the 
plainliiTs  counsel  then  stated,  that  he  wiehed  them  to 
produce  it,  it  tbey  hmd  it.    The  vourt  overruled  the  ob- 
jection, and  the  defendants  exempted*  The  witness  further 
testified,  that  about  tbe  satme  time,  as  the  pluintiif'6  agent, 
ht  had  given  the  defe«dant«  ft  verbal  notice  to  the  same 
efiect. 

**The  plaintiff  proved,  separately,  the  damage  sustained 
by  her  in  the  use  of  said  lund  overflowed  by  said  water, 
and  in  the  injury  to  her  crop  growing  thereon,   during 
the  period  of  one  year  before  the  commonceoient  of  the 
«ciit,  and  also  the  damage  done  to  the  land  during  the 
sAnic  period;  and  then  offered  to  prove  the  injury  to  the 
land  by  the  overflowing  thereof  since  the  commencement 
of  the  suit.     The  defendants  objecting  to  the  allowance  of 
this  prooi,  tbe  court  thereupon  dec'rded,  that  the  plaintiff 
could  not  recojrigy  for  anv  JinBrT  ^*'  ^^"'^'^['^   f*Mi^f^  ^^^^ 
<?o/amencement  of  the  stfit,  but  that  the  evidence  might 
be  admitted  with  the  view  of  throwing  light  upon  the 
qui^stiou  as  to  the  Injury  or  damage  within  one  year  be- 
fore the  suit  was  brought,  and  for  this  purpose  alone; 
and  tliea  overruled  tbe  deHeadauts'  objection,,  and  admit- 
ted the  evideooe  for  tliis  purpose ;  to  which  the  delend- 
ants  ex^opted.     The  court  also  stated,  at  the  time  of  ad- 
mittiog  this  evidence,  that  the  jury  would  be  instructed 
Ott  tbe  aabject  at  the  proper  time;  andin  charging  the 
jury,   tbe  eoart  distinctly  told  them,  that  the  plaintiff 
coald  not  recover  Ibr  any  injury  or  damage  done.or  bus- 
taioed  since  the  suit  was  brought,  but,  if  entitled  to  re- 
eovcr  at  all,  could  enty  reeever  such  damages  as  had 
accrued   to  her  within  One  year  before  the   suit   was 
*  brought." 


262 SUPREMS  eOXHtT    

Pol]5  T.  MeCali. 

'''Therewa«d0  6¥ii}«tiooin  the  eanflisfibowtfig,  or  tending' 
to  show,  that  daid  Bstbea^  or  aay  oth^rp^non,  ever 
claimed  or  asserted  any  right  to  ovefiow  the  lands  of 
plaint!^' or  aaid  Abercronfibie  by  aaid  ditoh  and  levee, 
except  the  evidence  above  6et  out.  The  defeodaats  in- 
eisted  on  the  trial,  that  the  piaititiiF'e  right  was  barred  by 
the  adverse  enjoytnent  and  «aer  of  the  ditch  and  levee  by 
Bethea  and  tboae  claiming  under  him.  The  court  charged 
the  jury,  ami^ng  other  things^  Hhat  neither  Bethea,  nor 
those  who  held  under  him,  could  acquire  the  right  to 
overflow  the  plaintiff  *«  lands  by  prescription,  nnleas  they 
satisfied  the  jury  by  the  evidence,  not  only  that  he  or 
they  had  overflowwl  plaintiff 's.laiids  for  a  period  of  tea 
years  before  this  suit  was  brought,  but  that  this  was  done 
as  of  right;  and  that  the  burden  of  showing  this  affirma- 
tively was  upon  the:  party  setting  up  the  prescription/ 
The  defendants  excepted  to  this  charge,  and  then  re- 
quested the  court  to  instruct  the  jury  ms  follows: 
(let.)  ^That  if  the  ditch  and  levee  eirected  by  Bethea  in 
1841-42  flowed  water  or  sand  upon  plaintifl*s  lands,  and 
she  knew  that  fact,  and  that  this  flow  of  water  and  sand 
cOiUiuouoOvI  at  a  period,  and  oontinued,  more  than  ten 
yeacB  before  the  comniencement  of  thie  suit,  then  the 
plaintiff  is  not  .entitled  to  recover.*  {2rl.)  *That  if  the 
injury  complained  of  occurred  tnorelfiian.  one  year  before 
the  beginning  of  this  suit,  then  the  plaiutitf  is  not  enti- 
tled to  recover/  The  court  refused'each  oi  these  charges, 
and  the  defendants  excepted  to  their  refae<ul/' 

The  rulings  of  the  court  to  whkh  exceptions  were  re- 
served by  the  defendants,  as  ab(^Te  stated,  are  now 
assigned  as  error. 

J.  F.  CLBMBitTs,  with  whom  were  B.  M.  WiiiLiAMseK, 
and  Geo.  S.  Cox,  for  appellants.-^l.  The  court  erred  in 
allowing  the  plaiutiff*8  witness  to  speak  of  the  written 
notice,  without  produeing  the  paper,  or  aceoantnig  for 
its  absence. — Boykin,  McBae  &  Foater  v.  Collins,  20  Alsu 
280;  Wiswall  t.  Enevttis,  Hall  &'Townsend,  IH  Ala.  66- 
The  fact  that  the  witness  further  testified  to  the  service 
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offtverbul  ndtie*^.  (Ii4  iiot<oar#  tb<>#rrorio  the  admission 
of  tbe  evid^oee;  for  Ibat  wQuld  be  to  allow  to  allow  the 
witness  to  decide  upoD  tbe  efiect  of  iho^ivrltten  uetiee. 

2.  The  adoLtaaioM  of  Polly  in  184d'w«ro  illegal  and 
irrelemnt,  aod  oaght  to  have  beer  exeladed. 

^  The  admiasioii  of  proof  as  to  the  damage  done  after 
Ike  comniencemeDt  of  the  salt,  was  withoat  legol  nii- 
therity;  acd  the  inj«ry  dona  by  it  was  oat  cured  by  the 
charge  of  the  court. — Langford  v.  Owsley,  2  Bibb,  216 ; 
Shaw  V.  fiiharidgey  S  Jones'  Law,  SOU;  Duncan  v.  Mark- 
ley,  Harper^  270. 

4.  The  eharge  givea  by  the  court  wistrocled  the  jury, 
in  effis^t,  that  tbe  ^fendant  was  bound,  in  order  to  make 
out  hie  preaoriptive  right,  to  addnee  other  evidence  than 
tbe  toer  itself;  thereby  rialating  tbe  recognized  principle, 
that  tbe  jury  may  presume  the  liser  to  hare  been  of  right 
from  the  mare  fact  that  it  was  enjoyed  for  a  period  of 
leu  yeara.— Esltag  %!  Williams,  10  Uarr,  126;  Btcin  v. 
Bardett,  24  Ala.  ISO,  aisd  authorities  there  cited.  As  to 
a  prescriptive  right  to  divert  water  from  its  natural  chan- 
nel, 6«o  Middletoa  v.  Qregarie,  2  Rleh.  631;  Tyic/  v^ 
Wilkiaaoa,  4  Mason,  897;  Smith  v.  Smilb,  8  Halsted, 
140;  Traak  v.  Ford,  89  Maine,  489;  Bullen  v.  Runnels, 
2:ef,H-266. 

5.  Tka  first  eharge  askad  and  refbsed,  asserted  a  cor- 
reot  legal  {>ropaaition,  ana  was  necessary  to  the  protec- 
tion of  the  defendants'  rights  before  the  jury.  The  fact 
that  tbe  plaintiff  knew  of  the  divei'sioa  and  overflow,  war- 
ranted the  presaaaptioii  that  she  acquiesced  in  it;  and  her 
loBg  aequiaeoeihee  authorized  the  inference  of  a  grant  or 
right.— Cawpbell  v.  Wilson,  3  East,  294;  Tyler  v.  Wil- 
kinsoo,  4t  Mason,  4<)3;  Angel  on  Water-Courses,  §§  200- 
218. 

Bainp  4  NeSmith,  emira.^l.  As  to  the  admissibility 
of  parol  proof  of  the  written  notice  given  by  plaintiff  to 
defeodaQta,  see  2  Phil.  £v.  225;  4  ib.  438,  and  cases  there 
eited. 

2.  As  to  the  admissibility  of  evidence  of  damage  ac- 
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cruing  after  the  commenoemetit  of  the  aiiit^  for  the  »ifgle 
purpose  for  whkh  it  was  admitted  bj  the  coart,  see  SteSn 
V.  Burden,  24  Ala.  130. 

3.  The  affiriiMitive  charge  of  the  aourt  ettimciated  two 
legal  propositions,  each  of  which  is  firmly  establiabed  by 
A  loDg  chain  oi  adjudications  t  Ist^  that>  in  order  to  give 
a  title)  to  an  eaaemect  by  prescription,  the  eq}oyment 
must  be  as  of  right;  asd,  Sd,  that  the  burden  of  proving 
this  rests  on  the  party  who  sets  up  the  preacriptioa. — 
1  Greeol.  E^.  S  68»;  Angell  on  Water  Courses,  §|  216- 
221;  Brown  v.  King,  5  Metcalf,  181;  Sargent  t^ Ballard, 
9  Pick.  251;  Mebane  v.  Patrick,  1  Jonea'  Law,  26;  In- 
graham  v.  Hough,  ib.  39^  Felton  ▼.  Simpson,  11  Iredell, 
85;  Angell  on  Limitations,  §  890.  The  charge  does  uot, 
either  expressly  or  by  implication,  withdraw  from  the 
jury  the  right  to  consider  all  the  evidenoe  in  de<;crmining 
whether  the  enjoyment  was  of  right;  and  if  the  defend^ 
ants  feared  that  it  might  mislead  'Uie  jury,  they  should 
have  asked  an  explanatory  oharge.-^Ewiug  v.  Sanford, 
19  Ala.  605;  28  Ala.  200. 

4.  The  first  charge  asked,  if  given,  would  have  author- 
ized a  verdict  for  the  defendants,  although  the  jury  miebt 
have  believed  from  the  evidence  that  Bethea  always  ad* 
mittcd  the  wrong,  and  promised  every  year  to  reraeve  it. 

5.  The  second  charge  asked  confounds  the  injury  with 
the  damages.  The  injury  of  which  the  plaintift'  com* 
plained  was  the  diversion  of  the  water,  while  she  claimed 
the  damages  resulting  from  that  injury.  The  fact  that 
the  injury— f.  e.,  the  tort,  oi-  wrongful  act,  by  which  the 
damage  was  subsequently  caused — occurred  inore4haii  a 
year  before  the  suit  wos  brought,  would  not,  as  the  charge 
asserts,  bar  a  recovery  for  the  damages  which  accrued 
from  that  tort  within  the  twelve  months.  But,  if. injury 
and  damages  are  to  be  considered  as  synonymous  terms, 
then  the  refusal  of  the  charge  amounts  only  to  error 
without  injury;  since  the  court  expressly  instructed  the 
jury,  that  the  plaintiff's  recovery  must  be  limited  to  the 
damages  which  accrued  within  twelve  months  before  the 
commencement  oi  the  action. 


OF  ALABAMA.  265 


Polly  T.  MoCalh 


8T0NE,  J.— [June  22,  W60.]— The  circuit  court  «Ud 
noC^rr,  id  admitting  evidence  of  ttie  adniiasions  of  tbe 
defendant  Polij.  Tbe  facts  which  the  adoiis^ioQe  tended 
to  prove  were  materiul,  and,  a^  *agAio«t  the  defendant 
Pollj^  we  can  perceive  ik)  reason  for  exelading  th^m  from 
the  jary. — Palmer  v.  Severance,  9  Ala,  751;  Falkner  v. 
Leith,  15  Ala.  9;  Goodman  v.  Walkar,  3d  Ala.  £00. 

[2.]  Neither  did  the  coart  ervy  in  admitting  oral  testi- 
mony of  tbe  written  notice  served  in  this  case.  This  fact 
was  collateral  to  the  i^i\e — was  not  necessary  to  'the 
plaintiff's  success  in  the  suit,  eitlicr  in  consequence  of 
any  requirement  of  the  law%  or  of  the*  pleadings  in  the 
cause.  This  case,  then,  is  within  the  exception  to  the 
general  rule  in  regard  to  the  proof  of  writii  gs. — ^Daraas 
v.  Hunter,  SO'Ala.  75;  1  Greenl.  Bv.  §  561;  2  Phil.  Ev. 
(ed.  1849,)  225;  4  2*.  483. 

[3.]  It>  cases  where  there  is  no  secrecy  in  the  transac- 
tion,  holding  adversely,  independently,  aud  asof  right,  are 
not  very  distinguinhable  fro 71  each  other.  The  real  point 
of  distinotion  is  betweoii  a  tolerated,  or  permissive  user^ 
and  one  which  is  adverse,  or  as  of  right.  The  former 
does  not  mature  into  a  title  bj' prescription;  while  the 
latter,  if  continued  by  actual  adverse  enjoyment  for  a 
period  correiaponding  with  that  which  is  prescribed  in  the 
statute  of  limitations  in  reference  to  the  right  of  entry 
'upon  land^  will  confer  t^n  absolute  right. 

There  is  another  point  presented  by  the  evidence  in 
this  record,  which  we  feel  it  our  duty  to  notice.  The 
record  informs  ns  that,  although  the  ditch  and  levee,  from 
the  time  they  were  placed  there,  diverted  the  water  from 
its  aeeaston^ed  channel;  mid  althoagh  some  portions  of 
water, -in  times  of  great  floods,  flowed  on  the  laods  of 
Mrs.  McCall,  yet  no  danuigie  was  actually  done  to  th« 
lands  in  cojitroversy,  until  the  year  1857.  There  is  a 
wide  difteroiicc,  Ijetween  the  ad  of  siuking  the  (fitch, 
and  the  ultimate  resdi^  viz«,  the  flooding  of  Mrs.  McCairs 
land.  The  one  was,  in  itself,  rightful,  because  it  was  on 
the  lands  of  him  under  whom  defendants  derive  their 
title.     The  use  of  the  j^itcb  and  levee,  per  «e,  needed  no 
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prescriptive  right  to  uphold  it.  The  consequential  re- 
•ttlt — ^the  injnriou8  flooding  6f  the  land^  of  plaintiff— did 
»ot  confer  a  right  of  action,  until  the  injury  actually 
oceurred.  Till  then,  the  user  in  it?  !'njnr>ns  aense  did 
BOt  begin.  A  partial,  harmless  flooding,  although  exeiv 
oised  of  right,  could  not,  by  prescrfptioh,  ripen  into  a 
right  to  flood  Mrs.  McCairs  lands  more  extensitely  and 
injuriously.  The  wrong,  for  which  dBtnages  are  recover- 
able,  is  the  actual  injury  to  plaintiff's  land,  not  the  remote 
cause  from  whicb  that  injury  resulted  many  years  after- 
wards. 

[4.]  In  the  caseof  Koundtreo  v. Brautley,-(3-i  Ala.  644,) 
most  of  these  questions  are  considered  and  settled.  It 
is  alto  there  ruled,  that  the  statute  of  limitations  in  thia  . 
action  is  ofie  year. — See,  also,  Ang.  on'  Water-Courses, 
§§  216  to  221,  inclusive;  Aug.  on  Lim.  §  890;  Mebanev. 
Patrick,  1  Jones's  Law,  28;  Ingraham  v.  Hough,  ii,  89; 
EsfiBg  r.  Williams,  10  Barr,  126;  Brown  v.  Cockrell^ 
88  Ala.  88 ;  Pelton  t.  Simpson,  11  Ired.  Law,  84 ;  Campbell 
V.  Smith,  8  Ilalst.  140;  Sargent  t.  Ballard,  9  Pick.  251; 
Brown  v.  King  5  xMctcalf,  178;  Tylor  v.  Wilkjicoii, 
4  Mason,  r>91)  Bullen  v.  Kunnels,  2K.  H.  255;  Middle- 
ton  V.  Qregorie,  2  Rich.  Law,  681;  Trask  v.  Ford,  39  Me.  • 
487;  Campbell  v.  Wilson,  8  East,  294. 

[5.]  The  circuit  court  was  right,  in  telling  the  jury  that 
they  could  not  allow  damages  for  injuries  which  accrued  . 
after  the  cominenceTncnt  of  the  8Uit.-*See  Shaw  v.  Eth- 
eridge,  8  Jones,  800;  Harp.  276;  Langford  v.  Owslej%  2Bibb, 
215.    Bat  the  court  did  not  err,  in  admitting  ^evidence  of 
injury  atter  the  commencement  of  the  suit^  with  the  view 
of  affording  information  to  the  jury  of  the  consaquoncefl 
of  the  diversion  under  similar  circumstanc^B  before  the 
Buit.—Stein  v.  Burden,  24  Ala,  147. 
•   [7 J  One  portion  of  the  affirmative  charge  given  and 
excepted  to,  was,  at  least,  calculated  to  mislead;  if  given 
without  explanation.  We  allude  to  that  part  whi^h  asserta 
that,  to  establish  a  right  by  prescription,  the  burden  was 
on  the  defendant  of  showing  affirraatively  thai  the  act  of 
flooding  the  plaintiff's  land  was  dQue  as  of  right.    Thore 
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was,  it  ie  trae,  evidence  which  tended  to  repel  the  idea 
that  the  floodiog  €)i  plaintiff's  land  was  done  as  ,of  right. 
But  it  waa  for  the  jury  to  determine  what  facts  were 
proved.  We  bold,  that  where  one  land-holder,  by  a  ditch ' 
and  levee  on  his  own  lands,  diverts  water,  Mid  throws  it 
on  the  lands  of  another  to  his  injury ;  and  thia  injury 
continues,  without  increase,  for  ten  years;  and  there  ie 
no  eTideQce  on  the  question  whether  euc|i  itser  is  per* 
missive  or  otherwise, — ^the  jury  raay^  without  farther 
proofi  infer  that  the  use  was  adverse  and  as  of  right.  Thia 
question,  however,  must  depend  much  ou  the  nature  of 
tbe  use,  whether  exclusive,  kc.  Many  cases  raay  be  sup- 
posed— such  as  the  use,  with  others,  of  a  private  way,  or 
of  a  fishery — in  which,  doubtless,  some  proof  would  be 
required  tMit  the  use  was  adverse,  c»r  as  of  right. — See 
Brown  v.  Cockrcll,  supra.  Subject  to  this  criticism,  the 
affirmative  charge  was  free  from  error. 

The  first  charge  asked  was  rightly  refused.  If  given, 
the  defendants  would  have  been  entitled  to  a  verdict, 
notwithstanding  the  jury  may  have  been  convinced  by 
the  evidence  that  the  author  of  themuisance  had  given 
repeated  and  continuous  assurances  that  the  nuisance 
should  be  abated ;  and  notwithstanding  the  injury  may  • 
have  been,  for  several  years,  slight  and  inconsiderable, 
and  then  have  become  grievous  and  oppressive. 

The  second  charge  asked  should  have  been  given.  The 
injury  complained  was  the  damage  to  plaintiff's  land,  not 
the  cause  whicli  produced  that  injury.  Injury^  in  legal 
contemplation,  is  an  effect — not  a  cause. 

[7.]  It  is  contended  for  appellee,  that  if  in  refusing 
this  charge  tbe  circuit  court  erred,  it  was  error  without 
injury;  for  the  same  legal  principle  which  this  charge 
asserts,  was  expressly  affirmed  by  the  court  in  another 
part  of  the  charge  to  the  jury.  This  seems  to  have  been 
the  case;  and  we  regret,  under  the  circumstances,  that 
we  feel  it  our  duty  to  send  this  case  back  for  another 
trial.  .The  statute^  however,  is  positive.  Its  language 
is— "§  2365.  Charges  moved  for  by  either  party,  must 
be  in  writing,  and  must  be  given  or  refused,  in  the  terms 


258        SUPREME  COURT 

Connor  V.  Tra wick's  Adm'r. 

in*  which  tiiey  are  written ;  and  it  is'  the  dsty  of  the 
judge  to  write  *  given'  or  'refased,'  as  the  ease  may  be, 
on  the  document,  and  sign  his  name  thereto;  which  there^ 
by  becomes  a  part  of  the  record,  and  may  be  taken  by 
the  jury  with  them  on  their  retirement"  Thia  section 
secares  to  parties  certain  rights,  and  also  operates  a  pro- 
tection to  the  court  and  the  parties  against  errors  of 
memory.  Among  the  rights  secured  to  the  party  who 
requests  ^he  charge,  are — Ist,  thathe  can  have  the  charge 
giveD  in  his  own  language,  if  the  charge  express  a  cor- 
rect ]egHl  principle,  and  be  not  abstract;  2d,  that  he  can 
claim  that  charges  thus  moved  for,  shall  be  carried  by 
the  jarors  with  them  in  their  retirement.  We  should 
deprive  parties  of  these  rights,  if  we  lield  the  doctrine  of 
error  without  injury  applioable  to  such  a  ease  as  this. 
We  have  no  authority  to  sanction  a  practice,  which  would, 
in  pfiect,  abrogate  the  statute  in  many  cases. 
Reversed  and  remanded.  y^ 
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[detinue  for  slave.] 

L  Deiivery,  or  writing  under  seol^  -nect^saTy  to  covstitute  gi/L — At  com- 
mon law,  in  the  absence  of  an  actual  delivery  of  the  property 
itself,  a  gift  oould  only  be  consummated  by  deed,  or  other  instru- 
ment nnder  seal ;  not  because  the  delivery  of  the  deed  was  held  a 
symbolical  delivery  of  the  property,  but  on  the  principle  of 
fisioppel.  * 

2.  Prejiumed  existence  of  common  law  in  other  States. — In  the  absence  of 
evidence  to  the  contrary,  the  courts  of  this  State  will  presume 
that  the  common  law  prevails  in  other  States. 

Appeal  from  the  Circuit  Court  ot  Marengo. 
Tried  before  the  Hon.  C.  W.  Rapibb, 

This  action  was  brought  bj*  Burwell  T.  Connor,  an 
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ijifant,  Baing  hy  his  next  friend,  against  the  '^ministiator 
of  Ignatios  A.  Trawick,  deceased;  to  recover  a  slave 
named  Tobj,  which  the  plaintiff  claimed  noder  an  alleged 
gift  from  hig  grandfather,  Burwell  Trawick,.  deceased,  aa 
evidenced  bj  an  iuatrument  of  writing  in  the  following 
words : 

^'Kbow  all  men,  by  these  presents,  that  I,  Burwdl 
Trawick,  of  the  county  of  Attala,  State  of  Mississippi^ 
for  divers  good  causes  aad  considerations  me  thereunto 
moving,  have  this  day  given  and  conveyed  unto  my  grand- 
daaghter,  Isabella  Porter,  my  boy  Ked,  also  one  ieather^ 
bed,  and  all  the  furniture  thereto  belonging;  and  I  also 
give  and  convey  to  my  grand-daughter,  Susannah  Porter^ 
mj  boy  Martin,  and  one  feather-bed  and  furniture ;  and 
third,  I  give  and  convey  to  my  grandson,  Burwell  T.  Con^ 
nor,  my  boy  Toby,  and  watch ;  saving  to  myself,  however, 
the  use  and  benefit  arising  from  all  of  my  said  property 
during  my  natural  life;  and  I  hereby  appoint  E.  |I* 
WelU,  efiquiro,  my  truetee  and  guardian,  to  manage  and 
control  (he  above-mentioned  property,  until  said  children 
became  of  age  or  marry ;  giving  unto  each  negro,  at  the 
end  of  the  year,  the  sunt  of  five  dollars,  for  the  prdceeda 
of  their  labor.    April  25,  1851. 

"B.  Tbawick." 
'^  We  have  this  day  witnessed  the  delivery  of  the.  negroea 
mentioned  above,  April  25,  1861."     (Signed  by  William 
Holland  and  Jno.  T.  Holland.) 

This  instrument  was  executed  in  the  State  of  Missia- 
sippi,  on  the  day  of  its  date,  aud  was  delivered  by  said 
B.  Trawick  to  E.  M.  Wells,  in  the  presence  of  William 
Holland  and  Jno.  T.  Holland.  William  Holland  testified, 
that,  at  the  time  of  its  delivery,  ^^B.  Trawick  called  up 
the  negroes,  and  told  them  what  he  had  done,  aud  that 
Judge  Wells  was  the  trustee,  and  would  take  charge  of 
them  after  his  death."  Jno,  T.  Holland  testified,  "B. 
Trawick  then  called  up  the  negroes,  and  explained  to 
them  what  he  had  done — that  he  had  given  Ued  to  Isa- 
bella Porter,*  Martin  to  Susannah  Porter,  and  Toby  to 
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Burwell  T.  Conoor;  aud  told  them  that  *  Judge  Welle 
would  see  to  them,'  or  words  to  that  effect."  E.  M. 
\V«jll8  testified,  "B.  Trawick  then  called  up  the  negroes, 
nv.d  *old  them,  that  he  had  given  Ned  to  Isabella  Porter, 
Martin  to  Susannah  Porter,  and  Toby  to  B.  T.  Connor, 
and  had  appointed  me  his  trustee  and  guardian  to  see  to 
them;  and  I  then  told  them  to  go, and  attend  to  their  old 
ma6ter*s  business."  The  slave  Toby  continued  in  the 
possession  of  said  Burwell  Trawick  up  to  the  time  of  hie 
death,  whieh  oecnrred  in  Mafch,  1858;  and,  on  the  final 
distribution  of  his  estate,  was  allotted  to  Ignatius  A. 
Trawick,  the  defendant's  intestate,  who  was  hie  son. 

^*0n  this  evidence,  the  court  chargied  the  jury,  *lst, 
that  the  instrument  under  which  the  plaintift'  claims  the 
slave,  is  itot  a  deed,  and  has  not  the  effect  and  operation 
of  a  deed  in  this  case ;'  2d,  Hhat  if  said  instrument  waa 
executed  by  B.  Trawick,  and  by  him  delivered  to  Wells, 
eoch  delivery  would  not  be  suflicient,  of  itself,  to  paee 
title  from  Trawick  by  way  of  gift,  unlese  the  slave  was 
al^  delivered;*  and,  8d,  *that  to  constitute  a  vi^lid  gift, 
there  must  have  been  ^ome  ostensible  act  done  to  signify 
a  transfer  of  the  possession  of  the  slave,  and^  connected 
therewith,  a  present  intention,  on  the  part  of  the  donor, 
to  pass  the  dominion  over  the  property  from  himself  to 
the  donee,  or  to  some  one  else  for  him/     The  plaintiff 
excepted  to  each  of  these  charges,  and  then  requested  th« 
court  to  instruct  the  jury,  'thatif  thej^  believed,  from  the 
evidence,  that  B.  Trawick  intended  to  give  the  boy  Toby 
to  the  plaintiff,  and,  in  order  to  carry  out  this  intention^ 
wrote  the  instrument  read  in  evidence,  and  called  on  per- 
sons present  to  witness  its  execution,  and  signed  it  ia 
their  presence,  and  delivered  it  to  E.  M.  Wells,  thereby- 
intending  at  the  time  to  convey  said  boy  tg  the  plaintiff"; 
and  that  the  boy  Toby  was  then  p resent, -^tben  the  jary 
must  find  for  the  plaintiff.'    This  charge  the  court  refused 
to  give,  without  qualification ;  and  the  plaintiff  excepted, 
to  its  refusal." 

The  charges  given  by  the  court,  and  the  refusal  of  the 
charge  asked,  are  now  assigned  as  error.     • 
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Brooks  &  Garrott,  for  appellant. — A  gift  of  personal 
cbattlilA  is  the  act  of  transferring  the  right  and  possession 
of  them,  whereby  one  man  reuoances,  and  another  ao- 
qairesy, title  ^nd  interest  therein.  Delivery  is  essential  to 
the  validity  of  a  gift;  bat  it  needs  not  to  be  actual — it 
may  be  constructive,  or  symbolical.  The  delivery  of  « 
deed  U  a  constructive  delivi^ry  of  the  property,  und  passes 
the  title  and  dominion  to  the  donee.* — McCntchen  v. 
McCutcben,  9  Porter,  650;  Adams  t.  Broughtou,' 
IS  Ala.  781 ;  Kewman  v.  James  &  Newman,  12  Ala.  29. 
But  it  ia  not  necessary  that  the  instrument  of  writing 
should  be  under  seal,  though  it  usually  has  that  form ; 
and  the  courts,  in  speaking  of  such  constructive  delivery, 
generally  use  the  term  deedj  because  }t  is  the  appropriate 
description  of  the  particular  instrument  before  them.*  At 
one  time,  a  deed  was  regarded  as  an  instrument  of  unusual 
sanctity  and  solemnity;  it  was  presumed  to  be  founded 
upon  a  valid  consideration,  and  its  consideration  could 
not  be  impeached  at  law.  But  the  old  doctrine  has  been 
greatly  Apdified  in  modern  times.  In  reference  to  per- 
sonal property,  a  deed  has  no  more  potency  to  pass  title 
than  an  unsealed  wriHn<r.  liUfksfrAnA  kavq.  thp^  a  r'^^t 
may  be  made,  "either  in  writing,  or  by  word  of  mouth," 
(2  Bla.  Com.  356 ;)  and  it  is  not  intimated  tliat  tlie  writing 
must  be  under  seal.  A  gift  of  a  chattel,  '*by  deed  or 
writing,"  is  good,  without  an  actual  delivery  of  the. pro- 
perty.— Flowers'  caee,  ifoye's  U.  67;  Irons  v.  Smallpiece, 
2  Barn,  k  Aid.  651;  OarrMine  v.  Collins,  7  Sm.  t 
Mar.  428. 

8.  F.  Haui,  contra. — All  the  authoritiea  lay  down  the 
rule,  that  a  gifb  is  not  effectual  to  pass  properly,  unless  it 
is  accompanied  by  actual  delivery,  or  consummated  by 
d^ed.  Here,  the  writing  was  not  under  seal;  and  there 
coald  be  no  actual  delivery  of  the  slave,  because,  by  the 
tern^  of  the  instrument,  the  donee  was  not  to  have  pos- 
•easion  until  after  the  death  of  the  donor. 

B.  W.  WALKEB^  J.— [Jan.  80,  1861.]— It  has  long 
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teen  understood  to  be  the  law,  that,  in  the  absence  of  an 
actual  delivery  of  the  property,  a  gift  can  only  be  naade 
by  deed,  or  other  instrument  under  seal.  In  the  present 
"Case,  there  could  be  no  actual  delivery  of  the  property, 
because,  by  the  terms  of  the  alleged  gift,  the  donee  was 
jnot  to  have  possession  until  after  the  death  of  the  donor; 
and  as  the  writing  relied  on  is  not  under  seaf,  we-  must 
djBCide  that  there  was  not  a  valid  gift,  unless  we  are  pre- 
pared to  repudiate  th6  rule  above  stated,  and  to  hold  that 
a  gift  maj''  be  consummated,  as  well  by  the  delivery  of  an 
unsealed  \VTiting  declaring  its  terms,  as  by  the  delivery  ot 
the  property  itself,  or  of  a  deed  or  other  instrument  under 
:soal. 

It  is  argued,  that  a  deed  effectuates  the  gift,  because 
the*  delivery  of  ttie  deed  is  but  a  symbolical  delivery  of 
the  property ;  that,  as  the  title  to  personalty  passes  by 
unsealed  writing,  as  well  as  by  deed,  there  is  no  good 
reason  why  the  former,  as  well  as  the  latter,  should  not 
operate  a  constr^ictive  delivery  of  the  property ;  and  that, 
if  there  ever  was  any  substantial  ground  foraoistinctioa 
between  the  two  classes  of  writings,  as  the  means  of  con- 
summating gifts,  it  no  longer  exists,  and  the  distinction 
hns  thus  become  obsolete.  It  is  a  mistake,  however,  to 
«uppose,  that  the  reason  why  the  delivery  of  a  deed,  de- 
<5laring  the  gift,  has  the  same  effect,  as  between  the  parties, 
as  the  actual  -delivery  of  the  property,  is  because  the  de- 
livery of  the  deed  is  but  a  symbolical  delivery  of  the 
thing.  That  would  not  hnve  been  so  in  the  present  case, 
if  the  donor  had  delivered  a  deed,  instead  of  an  unsealed 
writing;  for,  by  the  terms  of  the  gift,  no  immediate  de- 
livery of  the  property  wai  intended,  but  the  donor  was 
to  retain  the  possession  and  control  of  it  so  long  as  he 
lived. 

It  is  rather  upon  the  prindiple  of  estoppel,  that,  for  the 
purpose  6f  consummating  a  gift,  the  delivety  of  a  deed  is 
as  effectual  as  the.  delivery  of  the  property.  According 
to  the  ancient  comtnon  law,  the  seal  was  invested  with 
great  solemnity  and  force.  "Words  pass  from  man  to 
man,  lightly  aiid  inconsiderately;  but,  where  the  agree- 


OV  ALABAMA. 265 

Conaor  ».  TVftwick'a  AdmV. 

meat  ie  by  deed,  there  is  more  time  for  delibemtion..  For, 
*  when  a  man  passes  a  thing  by  deed,  first  there  is  the  de- 
termiiuition  of  the  mind  to  do  it,  and  upon  that  he  causes 
it  to  be  written,  which  is  one  part  of  the  deliberation ; 
and  afterwards  he  pats  his  seal  to  it,  which  is  another 
part  of  deliberation ;  and  lastly^  he  delivers  the  \fritin^ 
06  bis  deed,  which  is  the  consummation  of  his  resolution. 
So  that  there  is  great  deliberation  nsed  in  the  making  of 
deeds;  for  whieh  reason,  they  are  received  as  a  lien  final 
to  the  party,  and  are  ac^udged  .to  bind  the  party,  without 
examining  upon  what  cause  or  consideration  they  were 
nmde.  As  if  I  by  deed  promise  to  give  you  X20,  her© 
yen  tihall  have  an  action  of  debt  upon  this  deed,  and  the 
consideration  for  my  promise  is  not  examinable;  it  is  suf- 
ficient to  say  it  was  the  will  of  the  party  who  made  the 
deed." — Plowden,  arguendo^  in  Sharington  v.  Stratton, 
Plowd.  808. 

Although  it  is  trne  that,  in  modern  times,  t|ie  soal.bas 
been  stripped  of  much  of  its  ancient  force,  the  doctrine 
of  estoppel  by  deed  is  slill  maintained.  Hence,  where.fi 
gift  of  personal  property  is  made  by  deed,  the  delivery  of 
the  deed  transfers  the  right  to  the  property ;  for  the  rea- 
son, that  the  form  of  the  instrument  imports  a  cousidern^- 
tion  for  the  transfer,  i^nd  the  maimer  of  the  deed  is  estopped 
thereby  from  asserting  that  he  has  not  granted  to  the 
donee  a  power  of  control,  and  domiuion  over  the  property 
conveyed  by  the  deed ;  and  this  irrevocable  transfer  of  do- 
mifiion  is  the  **  one  thing  needful "  to  perfect  a  gift.  '/  The  ' 
deed  does  not  operate  on  the  property,  in  virtue  of  its  beirig 
a  symbol  of  it,  but  because  it  carries  on  its  tace  an  ackuow* 
lodged  right  in  the  grantee  to  control  it.  A  symbolical  de- 
livery of  one  thing,  in  the  name  of  another,  is  no  delivery  of 
the  latter.  The  argument  of  Lord  Chancellor  Hurdwicke, 
in  Ward  V.  Turner,  (2  Vesey,  Sr.  431,)  is  conclusive  upon 
this  point.  But,  it  the  key  be  delivered  of  a  desk,  in 
which  a  paper  or  a  jewel  is  contained,  the  paper  or  jewel 
is  thereby  delivered ;  because  he  who  has  the  key,  has  the 
doniiniou  of  it.  A  deed  stands  upon  analogous  grounds, 
and  whenever  the  deed  is  effectually  executed  and  deliv- 
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ered,  it  draws  to  the  grantee  the  thing  according  to  its 

terras.'* — J«ggerd  v.  Estes,  8  Strob'.  Eq.  880. 
F  ^  But,  unless  the  donor  has  executed  a  deed,  whereby  he 

I  is  estopped  from  saying  that  the  property  has  not  passed 

[  to  the,  donee,  no  mere  verbal  or  written  declaration  will 

j  consummatft  the  gift;  the  doctrine  of  estoppel  does  not 

apply  to  such  a  case ;  and  unless  there  be  a  deed,  or  a 
contract  supported  by  a  valuable  consideration,  the  pro- 
prietary right  of  control  cannot  pass  "without  a  delivery 
of  the  property.  Hence,  a  parol  declaration  of  gift 
(whether  verbal,  or  by  uhsealed  writing)  stands  upon  the 
footing  of  a  mere  promise  to  give,  and  is  void  in  law. 
See  Addison  Contr.  12,  .27;  1  Parsons  Contr.  201;  Wil- 
liams  on  Pers.  Prop.  marg.  pp.  38-6;  MeCtttchen  v. 
McCutchen,  9  Porter,  650,  656-7;  Irons  v.  Bmallpiece, 
2B.  &  Aid.  651;  Miller  v.  Anderson,  4  Rich.  Eq.  1; 
Busby  V.  Byrd,  ib.  9;  Jaggers  v.  Estes,  8  Strob.  Eq.  879; 
Morrow  V.  Williams,  8  Dev.  263;  Thompson  v.  Thomp- 
son, 2d  How.  Miss.  737 ;  Barker  v.  Barker,  2  Gratt.  344 ; 
11  Leigh,  48vJ;  15  Ala.  406-  18  Ala.  822;  17  Ala.  TJ2; 
1  BurriiVs  Law  Diet.  (2d  ed.)  p.  686. 

What  we  have  said  may  serve  to  indicate  the  origin  of 
the  distinction  between  deeds,  on  the  one  hand,  and  ver- 
bal declarations,  or  unsealed  Writing^  on  the  other,  as  the 
means  of  consummating  gifts.  Wnatever  the  original 
reasons  for  the  distinction,  it  is  well  established  in  the 
,  common  hiw  ;  and  forming,  as  it  does,  a  rale  of  property, 
we  are  not  disposed  to  disturb  it.  If  asked  why  we  would 
decide,  in  the  absence  ofr  a  statute,  that  land  could  not 
be  convey<*(l  by  an  unsealed  instrument,  as  well  as  by 
deed ;  or  why  will  not  a  verbal  declanition  of  gitt,  with- 
out delivery,  be  effectual  to  pass  the  title  to  personalty; 
we  might  find  it  difficult,  at  the  present  day,  to  give  any 
better  answer  than  this — The  law  is  so  settjed,  and  it  is 
only  "with  trembling  hands"  (according  to  the' maxinx 
of  Mootortquieu)  that  courts  should  venture  to  change 
settled  laws. 

[2.]  The  writing  relied  on  in  this  case  was  executed  iu 
Mississippi ;  and  there  being  no  evidence  to  the  contrary 
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'       Bean  y.  Bean's  A^m'?. 
before  ub,  wemuat  presume  that  tha.rula  of  tb^  commoa 
law  prevQ^ils  ia  that  Stat^. .  ' :     »   '  : 

Whether  our  legislatioatia^  Vrpoj^ht  sqch  changes,  in 
the  principles  of  the  common  law,  w  would  wi able  us  to 
hold  that  a  giiFl  of  personal  property  w^y  be  made,  in  this 
State,  by  an  unsealed  writi(ng,  V'i.thout  di^livery  of  the 
property,  we  need  not  inqaire^  and  do  not  d.^cide. 

Jadgment  affirmed. 


BEAU  vs.  BEAWfe  AI)M*». 

luU.  CI  BacriTT  rOB  ICCOUNT,  PARTITIOV,  AH D  1>IiTfeIBVTlOir  OF  U^CEOlKT't 


1.  Multi/ariou9J\444,--^A  bili,  filsd.bf  a  v«i4oir,  jointly  with  her  only 
diild  by  her  first  husband,  against  the  administrator  and  beirs-at. 
law  of  her  second  husband,  asking  an  amount  of  the  hire  of  cer- 
taia  slavM,  in  wttleh  the  widoW  had  a  lifb-evtata  at  the  time  of  her 
'  fat  marriage  teitng  the  period  of  her  seeeod  hasbmnd's  possee- 
lioa  of  ^fmt  a  ^aHition  of  the  alavia  faistwasa  her  aad  her  child,^ 
an4  the  recoyei^f  of  her  ^J^triboUvo  ahara  of  h#i  •econd  husband's 
estate.T-^  multifarious,  9iiice  it  asqert*  separate  and  distiiict  rights, 
in  which  the  complainantd  hare  po  communis  of  interest. 

1  Diimiual  for  mxUti/arioUsnisa. — Although  the  chancellor  seldom 
diodld,']!*  iie«ieflMe«.ttay,  $nm  ip&nte,  ditiaias  a  bill  for  multifa- 
rioafpesa;  ^nd  if  the  akiiadidn  veally  .ejciit0>  tha  i4>peliate  ooorfr 
wiU  not  rsYana  h^  ^^iaQ^e;   . 

AppeaIi  from  the  Chancary.  Court  of  Fike* 
Heax:d  before  the  Hon*  Wapb  Ki^tbs, 

The  facia  of  this  ease,  as  disclosed  by  the  averments  of 
the  bili^  fLj^  these:  Alley  Biley  died,  iii'182dy  in  Autauga 
county^  Alabainai  and  by  his  last  will  and  testament, 
whxck  was  duly  a4puttad  to  probate  after  his  death,  de- 
riaed  and  bequeathed  to  his  widow,  Mrs.  Dorcas  Riley, 
a  life-estate  in  all  of  his  property,  consisting  of  lands  aod 
18 
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slaves.  The  estate  was  duly  admtaistered,  and  the  prop- 
erty passed  into  the  possession  of  the  widow,  who,  in 
1840,  married  one  Jackson  lliiHet.  Mallet  died  in  164^, 
intestate,  *"*  leaving  li'o  property  of  much  value,  except  the 
life-estate  bf  said  Dorcas  iri  fcaid  slaves,  and  another  slave 
purchased  by  her,  prior  to  her  marriage  with  him,  with 
the  proceeds  of  Her  said  iiffe-eetate;  **  hip  widow  and  ad 
only  child  by  her,  Charles  Mallet,  fieing  the  distributees 
of  his  estate.  In  1846  the  widow  married  one  Alexander 
Bean,  having  in  her  possession  all  the  slaves  which  she 
had  received  under  the  will  of  her  first  husband,  together 
with  some  other  property,  which  had  been  purchased 
with  the  proceeds  of  their  labor;  -all  of  which  wont  into 
the  possessiorviof  ftn'yi  39ajBt  on  h\Q  xx^rriage,  and  were 
used  and  enjoyed  by  him  up  to  the  time  of  his  death, 
which  occqrrfldia.l865».     - 

In  March,  1857,  Mrs.  Pcx^eaa  Bean  and  Charles  Mallet 
filed  their  bill  against  the  personal  representatives  and 
heirfi*at-lawof  said  Alexander  Beatt ;  alleging,  in  addition 
to  the  facts  above  stated,  that  tb^  marital  rights,  of  Jfa^k- 
sou  Ma^llet  attached  to  ^he  property  in  which  th^  smd 
Dorcas  La^t  a  iifiMWtaie^.at  th«.tiaus  of  bet  m^rriAj^e  with 
*  him;  thathtsieatel^  bad  nevsi* been  settled 4ind  di^tribo- 
ted,  but  hat!  retnained  togetheMandirided,  and  was  ready 
for  settlcmeiit;  that  the  refipeciive  interests  of  the  com- 
plainants 'in  said  estate  had  never  ]?.e^a  ^spertaiaed  or  s^ 
apart  to  theoH  bm  the  eutire  undivided  propertgr  .had 
been  used  and  enjoyed  by  said  Bea«>  4orin|^  his  marriage 
with  said  Dorcas;  and  that  said  BeafnV  marrital  rights 
had  never  attached  to  said  property,  because  he  had  nev.er 
reduced  to  poss^stori  any^ partidular^  asccrrtained  p6rtioa 
thereof.  Thd  prayer  lof  the'bffl'''was,  that  the  personal 
representative  of  said  Bean  "be  require<]|  to  account  for 
the  hire  of  satd  life-estate  sfavefe  during'  the  tipfie.  'saad 
Bean  had  them  in  hispossfesftloii,  rfeceivlngandapprop'Ha- 
ting  their  hire;  also,  that  the  satd  •8laves,with  the  other 
property  purchased  With  tie  ^^eeed8•t1ler6bt;  be  divided 
between  complainants,  and  therigTitto  the  share  of  eacb, 
when  ascertained,  be  vested  in  them  respectively,  accord- 
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in;  to  the  terms  of  eaid  Bilo>1'«  t^iil^  aod  the  I4W  goveror 
kg  the  distribution  of  the  wm%  ffs  })%rt  qf  ib^^^tp  of 
said  Mallet;  also^  that  oompUtDttot  I>^Qaa. be 460i9fed  b^r 
portion  of  the  astateof  said  Bedri,  and  for  aonh  .other  Aod 
fbrther  relief  aa  the  niftture  of  ooiaplmnaclta*  (Mae.  may 
require."  . 

The  clmncclllor  diamiaded  the  .bill>  sua^fOfikt  for  ^ul- 
tifarioasneas;  and  his  dect^e/ia.hqre  aaaigoedaA  error. 

PuGH  k  Bullock,  for  appellants. 

A.  J.  WALKKli,  a  J.^Juine  W<  lp6Q,>^A^  pf  the 
objecta  of  thus  bill  ja  .to  reeoyeftb^  .laterfi>t^.Qf.P,arpAa 
Bean  ia  the  eatat^ofiber  d^o^a^  ,.buabi^i^^f  ^l^i^i^fidej; 
Bean.    In  that  branch  of  the  case,  Chl^'leai  M^Uf  t^  th^ 
eo-complainant  af  DocctlM  fieen^liasj^iot  tbia  eligJitast  in- 
terest^ Bftd  hor  baa  no  xiOfin^fti^n  w^th  it^    ifl^j^.tl^  pari 
poses  of  tbia  'opintOTi^  tf  e  will  x^oqe^eto  the  ootaplMnanta, 
without  deciding  the  .qUeatjoD^  that  Oppu  tfaie.'f^ct^  alleged 
the  two  oomplaioanta  fnrf r0>  alii  diatribQteea  of  tl^, estate 
of  Midlet, seated  with  a  Joint  Qwoerahip  in  the  property, 
which  ^was  originally'  df^iyefd  froJH  the  .Qstate  of  B^Iey, 
and  the  aoceflsioos'tont    This  being  conceded;  t^he  q^m- 
plainanf  Charles  MaUefciaay.have^  right  tp'reooyerfuQTn 
the  estate  of  Beo^  for.th^.u$e  qff  his  inQ?e$y  of  tb^.propn 
erty.    Bat  the  other  complainant,  Dorcas  Bet^n,  can  b^ive 
no  such  right;  for,  by  the  marriage  in  ]j846  to  Aletander 
Bean,  and  the  reduction  to  possession  by  the  husband, 
the  latter  became  entitled  to  his  wife's  personalty,  and 
to  the  usufruct  of  her  real  estate  during,  the  coverture. 
If  she  had  a  separate  estate  in  the  property,  (which  the 
bill  does  not  show,)  it  is  not  affected  by  our  married 
woman's  laws,  and  the  husband's  representative  would 
not  be  reaponsiMeitb  h4rfe>f  th«  iacbilie,  rents,  and  profits, 
which  she  had  permitted  him  to  receive  during  the  cover- 
ture.—Roper  vj  Rdpei^  29  Ala.  247.    There  is  no  point 
of  view  in  which  Dorcas  Bean  is  interested  in  the  recov- 
ery  for  the  use  by  her  husband  of  the  property  which  she 
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and  h^  0(KcoD>pklBaDt  had  at  Ih^  time  of  her  marriage; 
and' th<^' same  thing  js  true  as  to  property  procured  with 
the  prooeads  erineokiedoriDg  the  maA'nage.  There  is, 
tberefo^a,  not  the'  slightefrt  Intereat  in  Dorcas  Bean,  so 
far  as  tb#  ri^ht  ofiiier  oo«ooi»pIainaDt  i.o  recover  for  the 
use  of  the  joint  property  is  concernqd.  The  bill  seeks 
nothing  so  far  as  the  property  itself  is  cbnoeroed;  for  it 
is  ill  the  possession  of  Don^s  Beati,  and  does  not  seem  to 
be  even  claimed  by  the  heirs  or  representatives  of  Bean's 
estate. 

The  bill,  then,  does  not  make  ont  a  case  of  any  oommu-' 
nity  of  interest  in  the  two  complainants,  but  is  designed 
to  enforce  Wgbta  distinct,  niicionnfect^d,  and  having  no  re- 
lation W^ach  other,  ahd"nt>t  snch  as  to  make  it  even  a 
matter  0/ convenience* to  consider  them  together.  Bach 
abniismtiltifartonS.  • 

[i,']  It  is  obfected,  that*  the  cliatii^IIor  dismissed  tbe 
bill  £df  mnltifarionsness  in  the  absenee  of  a  demnrrer.  It 
is  rarely  ajdylaaWe  that  a  dianceMor  shonia,  mxaspontCy 
dismiss  a  Mil  to)r  snch  h  cause;  still,  this  conrt  has  deci-' 
ded,  that  he  may  do  so,  and  that  the  decree  will  not  be 
reversed,  if  the  objection  really  exists.— FeMer  v.  Davis, 
IT  Ala.  418/  The  decision  refeiYed  to  is  well  stntained 
by  the  authorities,  and  we  are  content  to  abide  by  it — 
1  Dan.  Ch.  Tl.  and  Pr.  897;  Story's  Eq.  PI.  §  284  a/ 
Greenwood  v.  Ohnrchil!,  1  M.  &  K.  648;  8  Howard,  411; 
10  Ohio,  458. 

Decree  affirmed. 


BOLLING  w.  WHITTLE. 

[TBKSPASfl  QpABS  QUHmvn  rSEOft.] 

1.  Wluit  constitutes  trespass  to  r«afty.— Where  a  houie  is  erected  partly 
on  the  lands  of  the  plaintiff,  and  partly  on  the  adjoining  lands  of 
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the,' defendant;  but  is  not  shown  to  have  hee|i  so  erected  by 
agreement  with  the  plaintiff,  under  circumstances  which  would 
justify^ts  removal  as  a  mere  chattel — thdiiaerefticf  thai  the  greater 
part  of  it  is  on  the  defendant's  laftcM^gtfM'hiai'  4»  ri^tio  enter 
<m  the  plaintiff 'slants,  or  tereniovBtJuQlbr&Asdlli^MMki.    • 

'  '  .    •,    <  • 

Ap?EALfrom  the  Gircuit  Cgatt  Qf^EuUer..  . 
Tried  before  the  Hon,  RoBcp^  DwQp^xy^ 

This  action  was  brought  by  Johh  •Bollitig,  against  A: 
F.  Whittle,  to  recover  damages  for  a  trespass  tp  land 
The  complaint  was  in  the  form  prescribed  by  the  'Code, 
page  555.     The  evidence  adduced  on  the  trial,  and  the 
rulings  of  the  court,  are  thus  stated  in  the  bill  of  excep- 
tions:   "The  plaintift"  proved  by  a  witness,  that  the  de- 
ffendant  removed*  a  house,  worth  about  sixty-five  dollars, 
from  the  plaintiff's  land,  and  put  the  same  on  his  own 
laud,  and  need  it;  apd  it  was  proved  by  a  .witness  who 
had  been  a  surveyor  for  many  years,  and  who  bad  made 
a  survey  of  said  lands  at  the  instance  of  the  plaintiff,  that 
said  house  atood  about  thirty  feet  from  the  line  of  the 
defendant's  land.     The  defendant  then  introdnced  a  wit- 
ness who  had  made  a  survey  for  him,  and  who  was  the 
county  surveyor  at  the  time  of  said  survey;  and  accord- 
ing to  the  testimony  of  this  witness,  t,he  Uoe  between 
the  defendant  and  the  plaintiff  ran  throagb  Mid  bouse« 
leaving  a  part  thereof  on  the  plaintiff's  land,  bat  the 
larger  part  on  the  defendant's  land.    The  cdnrt  charged 
the  jury,  that  if  they  believed  from  the  evidence  that  the 
larger  part  of  the  house  was  on  the  defendant's,  land, 
then  they  must  find  for  the  defendant."    The  plaintiff' 
excepted  to  this  charge,  and  he  here  assigns  it  as  error. 

Watts,  Judu  &  Jiuoxdoii,  £oar  ftppellnaL 

STONE,  J.r.-[Jua»  18i  1860.]-- Wa  think  the  circuit 
conrt  erred  lii  the  charge  to  the  jury.  The  phase  of  the 
evidence  most  fevarabletothe  defendant,  :(and  that  which 
was  supposed  by  the  charge,)  kft  a  portion  of  the  house 
on  the  land  of  the  plaintiffl  TWe  is,  in  th#  reoord,  ao 
evideuce  that  the  hoiise  was  placed  there- by^  agreemsai 
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— r -  ■     ■  ■  ■  .  *  ' ' ■   '  '   "- 

with  the  plaintiff,  under  circumstances  which  would  jus- 
tify its  r^njoval  as  a  mere  chsttel — See  Wells  v.  Bannis- 
ter, 4  Maafi*.  5)ir  Aataaao  v.i  Williaios,  8  Pick.  402;  Cur- 
tiss  T.  fioyt^  19  GouQ.  154.  This  being  the  case,  the 
defendant  had  no  right  to  enter  on  the  land  of  plaintiff, 

nor  to  remove  kflxtd re  from  it 1  Chit.  PI,  178;  1  Hil- 

Hard  on  Torts,  516-7;  1  Hilliard  on  Real  Property,  3; 
W/BnU  Vv  Fischer,  12  Ired.  29.7. 

Ji^d^qaent  of  the  circuit  court  reversed,  and  cause  re- 
manded,  . 


'      RAGLAJTD  &  HOWELL  vs.  WYNIT'S  ADM'R. 
•  '       .  [AOtiosr  o>r  ootnton  koiTEr  ooirKTs.} 

1,  'lStatttltd^/,ffi^ui$;  prfndst  to  pay  debt  (^  another, — ^A  decree  having 
b^U  ren^^reci  ag»inait  a  shef iff  and  the  sureties  on  his  official 
bond,  9n^nal  settleixient  of  his  account?  as  administrator  virtute 
officii^  a  verbal 'promise  by  the  sureties,  made  to  the  plaintiff  in 

'tho  decree/ that  they  would  pay  an  item  of  costs  which,  by  mis- 
take, kal^iiot  b^eti  tax^d,  in  consideration  that  he  would  allow  a 
oredh^,0M  deoreH,  whioh,  as  tb«y. con  tended,  had  been  rendered 
for  mor^  thau  was  jitBtly  ;due, — is  an  original  undertaking,  founded 
OQ  a  n^w  consideration,  and  is  not  within  the  atatute  of  frauds. 

2.  Judicial  notice  of  therif*^  term  of  office, — The  supreme  court  will 
take  judTctftl  notice  of  thd  time  ^hen  a  sheriff's  term  of  office 

'^         expired^    -  • 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  DoodHsaTY.    - 

This  aoftion-wasbrooght  b7^H<^iy  Mcdelleu,  ns  ad- 
ministrator 4^  bonis  non  ot  the  estate  of  Mary  Wynn, 
deoeased,  against  Oeorge  L.  Uagland  and  Reese  Howell, 
and  was  cdmmenoed  in  a  Jostioe's  court.  la  the  qircait 
cdart,  on  appeal  'trom  the  justice's  jadgmeut^  the  defend- 
aats  ^^wmred  a  statement  ia  writing  "by  tfa^  plain tifi^  and 
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iheplmniiS  consented  that  th«  def<^iiDt9  might  pmve 
everytbiLg  a&  if  BpeciaUy.  ple^edv"  .  Tho-  plaintiff  him- 
self was  exaauDed  ae  a  witoew  aoder  th«  aiatuUf  (Code^ 
i231iy)  and  testified  as  foHaws:    <^SokiiQAi>  Spetice  h^d 
b^6Q  sheriff  of  Talladoga  copotyi  ^kai,  by.yi^tae  of  bia 
office  aa  sheriff^  bad  beeo  admi^iBtrator  of  tbe  esUta  of 
Mary  Wyno,  daceased;   aad  tlia  4eikodajita  wer^  the 
sureties  on  hia  offioial  bond  aa  sheviffL    The  .piaiutifT  was 
afterwards  appoiated  adnuuistnitoi  de  ^onU^non  of  said 
estate,  and  eomcu.^a^sod  proceedings  agaitist  aaid  Spenoe 
ftfid  his  sureti<S8,  io  the  probata  court  of  Tallad^^a,  for  a 
•etriement  of  aaid  estate;  aiid  obtaiaed  a  de<^e(Q  agaiust 
said  Spence  and  the  defenda^ntSi  for  .^1^  8$^- .  ^Q  taxiag 
the  costs  in  said  proceediags,  the  probate 'eport  Emitted 
to  tax  the  printer's  fee^  amoouting  tq  about  $|5;  and 
plaintiff  called  on  him  to  re-tax  tt^e  costs,  so  ai^  tp  iBolude 
that  item;  but  the  judge  advised. bio^  to  see  the  defend- 
aots^  as  he:  thought  they  would  a^tle'vi/iithaat  a  rule. 
Plaintiff  theq  callad  on  dpfendante,  who  ^id  tbfy  would 
Dot  settle  said  cc^ta;  conteaditig  ttiatihp  depree  against 
them,  as  the  sureties  of  said  Spence,  had  be^q  rendered 
for  too  much  by  fifty  dollars,' af)d  that  Spenoe  was  entitled 
to  a  credit  for  that  amount.     Plaintiff*,  then  proposed  to 
allow  them  a  credit  of  fifty  dollArsoa  eaiddeoref,  if  they 
would  pay  him  the  printer's  fee.     They  at  first  refused, 
but  afterwards  agreed  to  it»  and  told  plaintiff  to  instruct 
his  attorney  as  to  the  terms  on  which  the^y;  hi|d  settled. 
Plaintiff  aocordiugly  iostrueted  his  attorneys  to  enter  the 
credit  of  fifty  doUacspn  said  decree,  aad.  it  was  entered 
according  to  saM  uad€iratandiDg;  bnt  th^  daleodanta  bad 
not  paid  said  printer's  fee;"    Tho  plaintiff  tb^n  intro- 
daced  one  of  bis  attorDeyaaaawHpasSy  who,  after  stating 
the  proceedings  bad  against  Spence  and  bin  aareties  iu  the 
probatecourty  and  that  %Vk  ecseoutioQ  on  the  deorea  '^  went 
ioto  tbe  hands  of  Iiawaon^  the  sbefiff/'  :teatifi^  as  fol- 
lows:   ^'DefsBdants^  with  tbe  sberifi^  oatiaeto  my  office, 
and  said,  (one  or  botb>  the  othefr  being  present,)  that  they 
had  agreed  wttb  plaintiff;  if  be  would  allow  a  certain 
eredit  to  go  on  the  probate  decree,  that  they  would  pay 
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up  the  remainder  Md  «ettl^  the  fluit.  I  do  not  koo^ 
that  the  Btibj^t  o^  costs'  in^d  mentioned  at  all;  bat  my 
nnderatandiiig  at  ibb  tliiie  was,  that  the  defendants  were 
to  pay  all  the  eosts  of  the  proceedings.  With  this  un- 
derBtandinl^,  aild  the  further  statement  by  the  defendants- 
that,  if  thei^  Was  anything  wrong  about  ^he  matter,  it 
would  be  cdrfe<Jted  when  the  plaintift  came  to  town,  1 
signed  the  rocei^  on  the  execution,  as  attorney  for  the 
plaintiff.  *  I  received  thei  thoney,  and  afterwards  paid  it 
to  my  partner^,  who  eettled  with  the  plaintiff."  The  pro- 
bate jadge,  by  whom  the  decree  wad  rendered,  was  also* 
examined  as  a  ^Witness'  On'  the  part  of  the  plaintiff,  And 
testified,  *•  tbfcf  tlw'fh'inter'A  fee  in  the  ca^'was  ^34,  aud 
that  it  hafd  to<rt  been  'tkxed  in  the  bill  of  costs." 

This  b'fein^  all  thi  dvlflebce*  in  the  Case,  the  court  re- 
fused to^har^  the  jDrj^,'at  the  ibstance  of  the  defend- 
ants, that  if  the  defehdants'  promise  was  not  in  writing, 
they  could  not  find  for  the  plaintiff;  aud  instructed  them 
that,  if  they 'believed  this  evidebee,  they  must  find  for 
the  plaintiff.  The  tleFendants  excepted  to  the  charge 
given,  arid'  to  the  refnsal  of  the  charge  asked;  and  they 
here  assign  the  same  as  error. 

L.  E.  Parsoot,  for  the  appellant. 
Jas.  B.  MARtiN,  contra.  • 

R  W.  W'ALEER,  J.— [July  8,  1860.>-The  promise 
of  the  defendants,  being  founded  on  a  new  eonsideration 
beneficial  to  the  promieor,  was  atf  original  undeHaking, 
and  not  within  the  stAtate  ot^Trauds.'^ltfartin  v.  Black, 
21  Ala.  800;  Bloubt  v.-  Hawkins,  19  Ala.  100. 

[2.]  The  bin  bf  exceptions  does  not^xpreesly  state  that 
the  agreefbeM  between  the  j^Hieswas^ade,  and  the  de- 
cree credited  in  puniuatice  of  i^  before  the  oommeBee- 
ment  ofthis  suit.  But  it  is  fehown  that  theee  transaotiobs 
occurred  while  Lawsbn  was  sheriff  of 'TaHadegd  toonty; 
and  we  judicially  knoW  that  he  ceacied  to  be  such  sheriff 
in  1854,  nearly  two  years  before  this  suit  was  fnstitnted. 

We  think  that  th^el  evideboe  set  Out  ib  the  bill  of  ex- 
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eeptioDs  shows  a  valid  contract,  and  its  breach,  and  that 
the  court  did  not  err  in  the  charge  givin. 
Judgment  affirmed. 


WYNiTE  AKD  WIFE  vs.  WALTHALL. 

[bill  in  BQCTITT  for  OONSTUCTION  or  WILL.] 

1.  General  rules  of  coTistruction,— -In  the  construction  of  wilU,  all  the 
parts  are  to  be  construed  in  relation  to  each  other,  so  as  to  form, 
if  possible,  one  consis^nt  whole ;  and  though  the  former  of  two 
inconsistent  clauses  must  yield  to  the  latter,  yet  this  rule  is  only 
applicable  after  the  failure  of  every  attempt  to  give  to  both  such  a 
construction  as  will  render  them  equally  effective. 

2.  Bequat  construed  to  vest  in  children  equal  interest  with  widow  in  an" 
nual  tnereoMe  of  property: — Testafor,  by  the  first  clause  of  his  will, 
directed  that  all  his  property,  both  real  and  personal,  should  be 
equally  divided  among  his  wife  and  three  children,  share  and  share 
alike;  and  that  his  entire  estate  should  be  kepi  together  and 
managed  by  his  executors,  (who  were  also  appointed  guardians  of 
his  children,)  until  his  eldest  child,  a  son,  should  attain  his  majority, 

^  when  his  share  was  to  be  set  apart  to  him ;  the  share  of  each 
daagbter  to  be  allotted  to  her  when  she  attained  the  age  of  twenty- 
one  years,  or  married  before  that  time  with  the  consent  of  her 
guardians.  The  seoond  clause  was  in  these  words :  *'  It  is  my 
will  and  desire  that,  after  all  my  just  debts  and  liabilities  shall 
have  been  paid,  the  said  executors  and  guardiaos  of  my  children 
shall  pi^  over  to  tny  said  wife,  from  time  to  time,  as  she  may  call 
for  the  same,  such  portion  or  part  of  the  annual  increase  or  profits 
of  all  my  said  property  as  she  may  desire ;  the  remainder  to  be  by 
them  invested  for  the  benefit  of  my  said  wife  and  children."  The 
fourth  clause  directed  his  executors  to  sell  a  certain  town  lot,  to 
purchase  another  suitable  lot  in  the  same  village,  and  to  have 
erected  thereon  a  dwelliflg-house,  **  for  the  residence  and  benefit 
of  my  [his]  said  wife,  after  such  plan,  and  in  such  style  as  she  may 
desire  and  direct."  The  third  clause  directed  the  sale  of  the 
plantation  on  which  he  resided,  and  the  fiftH  and  sixth  clauses  a 
sale  of  certain  personal  property ;  while  the  seventh  clause  provi- 
ded, that  if  the  widow  or  any  one  of  the  children  should  die  be- 
lore  the  allotment  to  the  latter  of  thehr  respective  shares,  the  sur- 
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vivors  should  take  the  interest  of  the  deceased ;  and  that  if  all 
the  children  should  die  before  their  respective  shares  had  been 
allotted  to  them,  then  the  widow  should  *'  have  the  proceeds  and 
profits  of  all  the  property  during  her  life."  Held,  that  while  the 
widow  was  entitled,  under  the  second  clanse,  to  demand  and  re- 
ceive from  the  executors  the  entire  anpual  profits  of  the  property 
after  the  payment  of  the  testator's  debts,  she  had  no  right  to  use 
them  for  the  purpose  of  investment,  or  for  her  own  exclu- 
sive benefit  in  any  other  manner :  that  the  children  took  an  equal 
interest  with  her  in  such  profits,  and  were  entitled  to  be  main- 
tained and  educated  by  her  out  of  such  profits ;  and  that,  while 
she  had  a  right  to  use  and  enjoy,  in  common  with  the  children,  the 
house  and  lot  purchased  by  the  executors  under  the  fourth  clause, 
the  house  and  lot  were  the  property  of  the  estate,  and  subject  to 
distribution  uiider  the  first  clause. 

Appeal  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  Jame»  B.  Clark. 

The  bill  in  this  case  was  filed  for  the  purpose  of  ob- 
taining a  judicial  construction  of  the  will  of  Robert  K. 
Walthall,  deceased,  which  Was  in  the  following  words: 

"It  is  my  will  and  desire,  that  all  my  property,  both 
real  and  personal,  shall  be  equally  divided  between  my 
beloved  wife,  Margaret,  and  my  three  children,  thare  and 
share  alike;  that  is  to  say,  my  said  wife  shall  have  one 
share,  and  each  of  my  children  one  share  of  said  property, 
to  be  kept  together,  managed  and  controlled  by  my  ex- 
ecutors and  the  guardians  of  ray  children^  hereinafter 
appointed,  until  the  oldest  of  my  children  shall  arrive  at  • 
the  age  of  twenty-one  years;  at  which  time,  his  share 
shall  be  set  apart  in  a  manner  that  shall  be  just  and  equi- 
table, and  conveyed  to  him;  and  in  like  manner,  when 
the  next  oldest,  Sallie  Miranda,  shall  arrive  at  the -age 
of  twenty-one  years,  or  if  she  should  marry  at  an  earlier 
age,  with  the  approval  and  consent  of  her  guardian,  then 
shall  her  share  be  set  apart  and  conveyed  to  her;  and  in 
like  manner,  the  youngest,  when  she  shall  arrive  at  the 
age  of  twenty-one  years,  or  if  she  should  marry  at  an 
earlier  age,  with  the  like  approval  and  consent  of  h^r 
guardian,  then  shall  her  share  be  set  apart  and  conveyed 
to  hef. 
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"item,  it  my  will  and  desire  that,  after  all  my  just 
debts  and  liabilities  shall  have  been  paid,  the  said  execu- 
tors and  gaardians  of  my  children  shall  pay  over  to  my 
said  wife,  from  time  to  time,  as  she  may  call  for  the  same, 
such  portion  or  part  of  the  annual  increase  or  profits  of  all 
iDj said  property  as  she  may  desire ;  the  remainder  to  be  by 
them  invested  for  the  benefit  of  my  said  wife  and  children. 
"i/e%  it  is  my  will  and  desire,  that  the  trace  of  land 
on  which  I  reside,  called  the  'home  tract,' "  (particularly 
describing  it,) "  shall,  on  the  first  day  of  January,  1853,  be 
sold  to  L.  N.  Walthall,  and  a  fee-simple  conveyance  [be 
made]  to  him  and  his  heirs  forever,  free  from  any  incum- 
brance of  dower  or  otherwise,  (provided  the  said  L.  N. 
"Walthall  desires  to  purchase  the  same,)  at  the  price  of 
twelve  dollars  and  a  half  per  acre;  and  in  the  event  the 
said  L,  N.  Walthall  shall  not  desire  to  purchase  the  said 
land  at  the  price  mentioned,,  then  it  is  my  will,  that  the 
said  lands  shall  be  sold  at  public  outcry  to  the  highest 
bidder,  on  the  first  day  of  January,  1858. 

"7^67/1,  it  is  my  will  and  desire,  that  my  said  executors 
shall  sell,  at  private  or  at  public  sale,  for  cash  or  on  tirae^ 
as  to  them  shall  seem  best,  the  lot  or  parcel  of  land  situa- 
ted in  the  village  of  Newbern,  in  Greene  county,  pur- 
chased by  me  from  Thomas  R.  Borden,  esq.,  and  shall 
purchase  in  said  village  another  suitable  lot,  and  shall, 
prior  to  the  first  day  of  January,  1853,  erect,  or  cause  to 
be  erected  thereon,  a  dwelling-house  for  the  residence  and 
benefit  of  my  said  wife,  after  such  plan,  and  in  such  style 
as  my  said  wife  shall  desire  and  direct. 

"7/em,  it  is  my  will  and  desire,  that  my  said  executors 
shall  sell,  at  an  early  convenient  day,  my  riding-hoi'se,  at 
private  or  public  sale,  for  cash  or  on  time,  as  to  them  may 
seem  best. 

*^ltemy  itie  my  will  and  desire,  that  such  of  my  small 
male-colts,  and  old  mules  unfit  for  use,  as  m^  said  execu- 
tors may  think  it  advisable  to  sell,  together  with  all  my 
brood-mares  and  horses,  shall  be  sold  at  public  outcry  to 
the  highest  bidder,  on  the  first  day  of  January,  1853; 
except  one  horse,  called  Oollum^  one  bay  mare,  called 
Biddjf^  and  the  colt  of  the  Irwin  mare. 
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*^llemy  it  is  my  will  and  desire  that,  in  case  of  the  death 
of.  my  wife,  or  of  either  of  my  children,  before  said  chil- 
dren shall  arrive  at  the  age  of  twenty-one  years,  or  the 
marriage  of  either  of  my  daughters,  then  the  survivors 
shall  have  the  share,  that  would  have  been  allotted  to  the 
deceased ;  and  in  the  event  of  the  death  of  all  my  chil- 
dren, before  they  shall  arrive  at  the  age  of  twenty-one 
years,  or  the  marriage  of  my  daughters,  my  wife  survi- 
ving, then  my  said  wife  shall  have  the  proceeds  and  profits 
of  all  the  property  during  her  life;  and  at  her  death,  all 
my  said  property  shall  be  divided  equally  between  my 
brothers  and  sisters  as  may  be  living,  and  the  children, of 
those  that  may  be  dead,  except  such  property  as  I  havQ 
acquired,  or  may  acquire,  in  right  of  my  wife:  the  prop- 
erty thus  acquired,  in  right  of  my  wife,  iu  the  event  last 
above  mentioned,  shall  descend  to  the  heirs  of  my  said 
wife,  in  the  same  manner  as  if  she  had  never  been  mar- 
ried.     / 

"i^em,  it  is  my  will  and  desire,  and  I  hereby  nominate 
and  appoint  my  trusty  friends  and  beloved  brothers, 
John  M.  and  Thomas  M.  Walthall,  executors  to  execute 
this  my  last  will  and  testament,  and  the  guardians  of  my 
children  during  their  minority.**     ' 

The' testator  died  in  Perry  county,  Alabama,  the  place 
of  his  residence,  in  September,  1861.  His  will  was  ad- 
mitted to  probate,  and  letters  testamentary  thereon 
granted  to  Thomas  M.  Walthall,  one  of  the  executors 
therein  named,  in  November,  1851.  The  personal  prop- 
erty of  the  estate  was  appraised  at  about  $50,000;  the 
value  of  the  lands  is  nowhere  stated  in  the  record.  £a 
March,  1859,  the  executor  resigned;,  and  the  widow 
having  in  the  meantime  married  P.  0.  Wynne,  letters  of 
administration  de  bonis  non^  with  the  will  annexed,  were 
then  granted  to  her  and  her  husband.  The  bill  was  filed 
in  June,  1869,  by  Mr.  and  Mrs.  Wynne,  against  the  two 
Burviving  children,  (the  youngest  having  previously  died,) 
and  their  guardian.  The  children  were  described  in  thd 
bill  as  infants  under  the  age  of  fourteen  years.    Answers 
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were.filed  bj  the  defendants,  sabraitting  to  J;he  jurisdic- 
tion of  the  court,  and  insisting  on  that  construction  of 
the  will  which  was  most  favorable  to  the  interests  of  the 
iDhildren. 

On  final  hearing,  on  bill,  answers  and  exhibits,  the 
cbancellor  held,  that  Mrs.  Wynne  took  an  equal  interest 
with  her  children,  and  no  more,  both  in  the  annual  in- 
crease of  the  property  after  the  payment  of  debts,  and  in  the 
house  and  lot  purchased  by  the  executor  under  the  fourth 
clause;  and  that,  while  she  was.  entitled  to  receive  and 
'  retain  the  entire  annual  profits,  she  could  not  invest  any 
portion  thereof  in  property,  or  otherwise  use  th^.  same 
for  her  own  exclusive  benefit,  but  could  only  expend  it 
ID  the  support  of  herself  and  the  maintenance  and  educa- 
tion of  the  children. 

From  this  decree  the  complainants  appeal,  and  here 
insist  that  the  chancellor  erred  in  restricting  Mrs.  Wynne's 
use  and  enjoyment  of  the  property  to  the  purposes  above 
q^cified,  and  in  holding  that  the  children  took  an  equal 
interest  with  her  under  the  second  and  fourth  clauses; 
while  the  defendants,  under  cross-assignments  of  error  by 
consent,  contend  that  he  should  have  restricted  her,  under 
the  second  clause,  to  such  portion  of  the  annual  profits, 
as  might  be  reasonably  necessary  for  her  own  support, 
and  for  the  maintenance  and  education  of  the  children. 

Bbooks  k  Gabbott,  for  the  complainants. 

D.  W.  Bainjb^  and  W.  P.  Webb,  for  the  defendants. 

A.  J.  WALKER,  C.  J.— [J^^J  19»  I860.]— The  prime 
object  of  jearch,  in  the  construction  of  wills,  is  the  testa- 
tor's inUnj^OD,  which,  if  legal,  is  the  law  of  the  instru- 
ment.  To  assist  in  ascertaining  the  intentioD,  various 
rules  have  been  fram^i  one  of  which,  being  a  suggestion 
^  the  plain^Bt  commou  sense,  i^  '<  that  all  the  parts  are 
to  he  construed  in  relation  to  each  other,  and  so  as,  if 
possible,  to  form  one  conaiatent  whole." — 2  Jar.  on  Wills, 
741,  §  7.  The  import  of  other  p^rts  of  the  will,  in  thid 
touching  the  same  subject  with  the  second  clause,  - 
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must  be  determined,  in  order  that  we  may  find,  if  pos- 
sible, a  construction  which  will  give  harmonious  operation 
to  each. 

The  first  is,  obviously,  the  leading  and  main  clause  of 
'  the  will,  to  whicTi  all  the  others  are  rather  supplementary, 
adding  those  more  minute  directions,  which,  on  aceouut 
of  its  comprehensiveness,  could  not  be  embraced  in  it 
The  first  expresses  the  general  testamentary  purpose  and 
plan.  The  others  were  designed,  not  materially  to  vaiy 
that  plan,  but  to  adapt  the  process  of  executing  the  will 
to  the  condition  of  the  family;  to  give  specific  directions 
as  to  particulars  necessarily  omitted  in  the  generality  of 
the  first  clause,  and  to  anticipate  contingencies  of  death 
in  the  family.  This  general  view  of  the  instrument, 
drawn  from  a  careful  reading  and  comparison  of  all  its 
parts,  will  assist  in  the  comprehensioi)  of  any  clacise  of 
doubtful  construction. 

The  first  clause  makes  a  sweeping  bequest  of  aH  the 
testator's  property,  real  and  personal,  to  be  equally  divi- 
ded, '*  share  and  share  alike,"  between  his  wife  and  chil- 
dren ;  directs  that  it  shall  be  kept  together  and  managed 
by  the  executors,  and  that  the  shares  of  hie  children  shall 
he  set  apart  to  them — the  son's,  when  he  attains  majority ^ 
and  the  daughters',  when  they  attain  majority,  or  inarry 
with  the  consent  of  their  guardians.  This  clause,  while 
it  postpones  the  time  of  reception,  unquestionably  give^i 
an  equal  vested  interest  to  each  one  of  the  teetator'a 
family  in  his  entire  property,  and,  of  conra©,  in  the  subse- 
quently accruing  profits  thereof,  unless  it  is  controlled  by 
other  parts  of  the  will.— Oox  v.'  McKinney,  32'Ala.  461; 
High  V.  Worley,  ib.  709;  Thrasher  v.  Ingraea^  t6.  6W| 
>  Stearns  v.  Weathers,  30  Ala.  7 12;  Savage  v.  Beahamj 
17  Ala.  119. 

If  the  second '^clailse  receive  su<Ai  a  coiMtriietion  aato 
bestow  upon  the  widow  as  mndh  as  she  denr^t  (rf  thie 
profits  of  the  estate,  for  her  ©x«Iasive  ose,  it  in&iogeatb^ 
first  clause,  and,  in  part,  abrogates  it;  for  the  first  clausa 
clearly  .disposes  of  all  the  testator's  property  in  terms 
comprehending  the  income  as  well  as  the  corpuSftaid 
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requires  perfect  equality  in  the  division  of  the  entire 
property  between  the  wife  and  children.  The  children 
were  all  of  tender  years  at  .the  testator's  death;  and  the 
payments  to  the  widow,  under  the  second  clause,  must 
necessarily  be  continued  through  a  long  period  of  time. 
If  the  widow,  during  that  period,  after  the  payment  of 
the  debts,  is  to  receive,  at  her  option,  the  entire  income 
of  the  estate,  (which,  in  the  interim,  may  duplicate  itself,) 
ib  exclusion  of  her  children,  the  entire  spirit  and  intent 
of  the  first  clause  may  be  defeated^  and  the  widow  may 
st^nd,  at  the  time  of  the  diviaion,  the  recipient  of  more 
than  double  as  much  as  the  children,  whom  the  testatot 
designed  to  favor  equally  with  herself  in  the  bestowment 
of  his  bounty. 

Certainly,  the  first  clause  must  yield  to  the  second,  if 
the  conflict  between  them  isirreconcilable*  But  the  rule 
which  sacrifices  the  former  of  two  contradictory  clauses, 
is  only  appiied  after  the  failure  of  every  other  attempt  to 
give  to  both  such  a  construction  as  will  render  them 
equally  effective. — Pace  v.  Bonner,  27  Ala.  307;  Miller  v» 
riouruoy,  26  Ala.  724;  Thrasher  v.  Ingram,  32  Ala.  645- 
660;  1  Jar.  on  Wills,  416;  2  ib.  741.  We  are  to  inquire, 
therefore,  whether  there  is  a  possible  harmonipus  con- 
struction for  the  twQ. 

The  first  cla(|sei  as  we  have  sejBn,  oo  account  §(  the 
generality  of  its  Bcepie,  necessarily  omitted  the  adaptation 
of  the  procese  of  executing  the  will  to  the  condition  of 
the  testator'^  family.  It  mad^  no  provision  for  the  maia- 
tenauci^  of  the  widow,  or  for  the  support  and  education 
of  the  children^  «tiU  in  infant  helplessness,  during  thjd 
protracted  period  antecedent  to  the  division  of  the  estate. 
The  preeervatioa  of  the  £»niily  relation  was  so  obvioua, 
natural,  and  neqeseary  a  result  of  its  condition,  that  an  ej;-  ■ 
preas  provision  upon  the  subject  was  not  required ;  and 
the  will  must  have  b^en  framed,  in  reference  to  sucWre- 
sult.  That  it  was  apticipated  by  thp  testator,  is  indicfite^ 
in  the  direction  of  the  fourth  clause,  for  the  purchase  of 
a  lot  in  the  village  of  Newbern,  and  the  erection  upon  it 
of  a  suitable  house  for  the  residence  of  the  wife.    It  can 
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not  be  supposed,  that  the  testator  intended  a  residence, 
procured  by  the  executors  at  the  expense  of  an  estate 
conveyed  by  a  previous  clause  to  the  wife  and  children  in 
equal  shares,  should  be  occupied  by  the  wife  alone,  with- 
out the  children,  whose  tender  years  made  them  neces-' 
sary  subjecta  of  maternal  care.  How  was  it  designed 
that  this  family  of  widow  and  children  should  be  main- 
tained after  the  discharge  of  the  debts  of  the  estate? 
The  executors  could  not,  consistently  with  the  will,  main- 
tain them,  either  out  of  th*e  income  of  the  estate,  or  the 
corpus  of  the  property;  for  in  the  second  clause  there  is 
an  unmistakable  direction^  that  so  much  of  the  income 
as  the  widow  may  leave  shall  be  invested,  and  the  prop- 
erty itself  is  required  to  be  kept  together  and  divided  at 
the  appointed  time.  The  widow  has  certainly  the  means 
of  maintaining  herself  out  of  the  profits  from  which  she 
is  authorized  to  draw  by  the  second  clause ;  but  how  are 
the  children  to  be  maintained  and  educated?  It  is  im- 
possible that  the  family  should  be  kept  together,  in  a 
;  common  residence,  and  that  the  widow  should  maintain 

jl  .  herself  from  the  payments  to  her  out  of   the  income, 

I  TOthout  a  participation  by  the  children.     The  will,  in  its 

\  operation,  therefore,  necessarily  leads  to  the  maintenance 

i  of  the  children  out  of  the  fund  drawn  by  the  widow  from 

the  profits  of  the  estate.    This  result,  so  obvious,  must 
1  have  been  intended.    It  is  inconceivable,  that  the  testator, 

having  in  the  second  elause  directed  his  attention  to  the 
operation  ot  his  will  upon  his  family  before  they  could 
i  receive  their  respective  shares,  should  have  had  regard  to 

'  his  wife  alone,  and  intentionally  left  his  children  without 

a  maintenance;  and  yet  he  has  done  that  unnatural  thing, 
i  if  the  children  are  not  to  he  maintained  out  of  the  profits 

drawn  by  the  widow ;  for  he  follows  up  ttie  bequest  out  of 
the  income  in  favor  of*  the  widow,  with  the'  direction  for 
the  investment  of  the  residue. 

For  reasons  similar  to  those  from  which  we  deduce  the 
children's  right  to  a  piaintenanoe  out  of  the  income  re- 
ceived by  the  widow,  we  decide,  that  she  must  be  re- 
stricted as  to  the  purpose  for  which  she  may  draw  npou 


op  AliABAJtf A,  .281 

WynBd  ^ad  Wife  v.  W^Diall. 

tbe  iDcoQie.  Thft  ^eewton  musi^pior  over  tp  her^s  abe 
may  d«»ipe';  t>al  U^e  |my4a^DU  QMait  be  |af  tb9  purpoge,. 
JWid  «i  tba  mMii#  of  fftaiaUioii^g  beft^If^ittd  QiaiaUioiog 
and  edacatiog  tb«  chiUUren,  If  the  widow  is  sUawed  to 
Ujbe  the  whola  of  tb«  iococais  whathcj'  dasired  for  tbo9« 
purposes  .or.AOty  tlMB  spirit  of  oquality  aa  lictweeu  b^raelf 
and  children,  which  pfrradtt  t^e  willi  is.dUr^^rded;  th« 
ej^uality  of  right  declared  hj  the  firat  clause  isiofriQged; 
the  widow,  nt  the  ti(0€l  appointed  for  the  division,. will 
receive  her  share  accumulated  prom  the  income  of  th# 
common  property  of  herself  apd  the  children,  and  there 
will  be  no  remainder  of  the  iQ^pme  to  be  invested,  as 
contemplated  by  the  last  clause  of  t]^  second  iten). 

If  the  second  clause  be  so  canitroAd  aa  to  give  to  tb.a 
widow  a  right  to  tak«  the  profits  to  the  eirteut  of  hex  de- 
sire, for  the  purpose  of  maintaining  herself,  and  niain- 
taining  and  educating  the  children,  it  merely  modifies  , 
the  operation  of  the  fi^rst  clause  to  suit  the  necessities 
and  condition  of  the  family  beftH*e  the  division.  Such 
was  the  effect  which  the  testator  designed  it  should  have. 
He  intended  that  the  widow,  in  whom  he  confided,  should, 
without  stint  or  question,  draw  from  the  profits  for  the 
purposes  above  stated,  a:nd  that  she  should  thus  be  saved 
from  the  annoyance  and  humiliation  of  having  the  means 
of  maintaining  herself  and  children  measured  out  to  her 
according  \o  legal  rules.  He  thus  provided  an  equality 
of  benefit  for  wife  and  cliildren,  consistent  with  the  first 
claoae,  and  with  the  spirit  of  the  will,  bat  dispensed  with 
niMaess  ia  its  adjustment. 

In  attaining  this  Gonstruction  of  the  second  clause,  we 
do  not  vary  the  meaning  of  any  of  its  words.  We  leave 
untouched  the  direction  to  pay  over  to  the  widow,  from 
time  to  time,  aa  she  may  require,  auah  part  of  the  annual 
profits  as  she  may  desire.  We  only  declare  the  purpose 
for  which  thecie  payment's  are  to  be  made.  In  doing  this, 
we  are  justified  by  the  rules  already  stated,  and  by  the 
rule  which  requires  that  words  should  be  supplied  in  order 
to  «4ectaate  the  intention.--rC2^1  v*  McMillan,  8  Porter, 
197;  1  Jar,  on  Wills^  427r487i  3  Wms.  on  Ex.  982,  n.  1. 
19 
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In  fbe  casee  of  K^ir  v.  HHI,  ^2  Dei.  feq.  379,)  and 
Pran^  t.*  YaiKhiyne,  (1  Stbcktoti^fc  Ok.  269,)  k  qct^tton  of 
oonstractJofl  iirosc',  wkid>  tl^fe  ftlmb«t  id&ntkilil  with  th«t 
whi^h'  arise*  th  th?8  caeeks  id  thd  niafotilrtairce  of  th^ 
chUdreti ;  knd,  tlie  deciekm  WUn  the  ifa^e  Wfaicb  we  tnftke 
iti  this  ea^e.^--S«6,  altio,  McL^od'  t.  M^Doiynill,  6  Ah. 
M8;  lr*t;5geraMv4  Joh^s,  1  MnnrUO: 

For  rdasons  whicti  have  been  already  Indicated,  we 
constroe  the  fourth  claase  as  ilivedttftg  the  widow  with 
the  right  to  use  the  lot  boUght  atid  dwelling-house  built 
thereon  In  paHtrance  of  that  clause,  and  ther  children 
have  the  i^ght  to  share  with  h^r  its  enjoyment;  but  the 
house  and  lot  are  the  property  of  the  estate,  subject  to 
*«tributioii  un*sr  the  irst  clause.  *  ' 

The  decree  of  the  chantreHon  is  lifllrrtrtBdJ 


WYNNE  vsi  WHITEN Al^T,    .  , 

.     [action    on    PR0M183ORV   ^QTR,  BJ   FAV^E  AGAINST   MAKER.] 

f 

1.  DupUcHy  in  plea, — A  plea  which  is  double,  is  not  demurrable  op 
that  account. 

2.  IlhgcUity  of  coruiderdtion  <tf  note.-^f  the  consicleratlofi  of  a  HMe 
is  partly  illegal,  it  avoids  the  whoU  note ;  h^t  i%%  maker,  wkstt 
sued  on  the  note,  may  never tbeless  waive  th«  itlegali^y,  and  inoist 
on  a  failure  of  the  consideration. 

3.  Presumption  in  favor  of  judgment — When  no  pleas  appear  in  the 
record,  the  appellate  court  will  presume  that  proper  pleas  wcte 
filed  to  let  in  the  evidence  which  the  primary  ccmrt  admitted. 

Appeal  from  the  Circuit  Court  of  Calhpon. 
Tried  before  the  Hon  8.  D.  Halb. 


This  action  wae  brought  by  M.  W.  Wynne,  against  W. 
J.  Whieenant;  and  was  founded  on  the  defendant's  pre* 
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missory  Dote  for  $86(5  66,  dated  October  10,  1854,  and 
payable  on  the  1st  day  of  May  next  aft«^  date,  with 
interest  from  date.  No  pleas  appear  in  the  record.  On 
the  trial  before  the  jury,  as  the  bill  of  exoepti<siJ8  shows, 
after  the  plaiutifi  had  read  in  evidence  the  note  described 
in  his  comphiint,  ^Hhe  deiendant  proved  that,  a  short  time 
before  the  note  waa  executed.,  there  had  been  a  fight  be- 
tween him  and  his  two  sons,  on  the  one  side,  and  the 
plaintiff  <»fl  the  other;  that  the  plaintiff  had  suetainid 
considerable  personal  injary  in  the  fight^  and  had  after- 
wards sQcd  out  a  warrant  against  the  defendant  and  his 
.two  sons,  before  a  justice  of  the  peace,  for  an  assault  and 
battery ;  and  then  introduced  some  ovidenee  tending  tt> 
show,  that  the  consideration  of  said  note  was  an  agree- 
ment between  plaintiff  mud  defendant,  to  the  eiiect  that 
plaintiff  would  stop  said  prosecution,  and  would  not  at- 
tend the  circuit  oonrt,  but  would  go  out  of  the  county. 
The  plaintiff  introduced  testimony  tending  to  prove,  that 
the  sole  consideration  of  said  note  wae  the  injuries  inflicted 
on  his  person  in  the  fight.  The  defendant  proved  that, 
at  the  neKt  term  of  the  circuit  court  for  eaid  county,  ho 
and  his  two  sons  were  indicted  for  said  light ;  and  then 
piroposed  to  prove,  t;hat  plaintiff  did  attend  said  .term  of 
the  cotirt,  and  was  examined  as  a  witness  in  behalf  of  the 
State  on  the  trial  of  said  indictment.''  To  ea^ch  portion 
of  thiaevid^nee  the  plaintiff  objected,  as  illegal  and  irrele- 
vant; the  court  overruled  his  objections^  and  he  excepted. 
The  defendant  then  proposed  to  prove,  'Hhat  in  the 
settlement  made  between  him  and  the  plaintiff,  out  of 
which  grew  the  note  now  sued  on,  other  matters  than  the 
said  fight  were  included;  stating  at  the  time,-  that  he  did 
not  propose  to  prove  what  those  matters  were,  but  to 
«how  that  all  matters  between  them  were  settled."  The 
plaintiff  objectcid  to  this  evidence,  as  illegal  and  irrele- 
vant, and  reserved  an  exception  to  the  overruling  of  his 
objection.  The  several  rulings  of  the  court  on  the  evi- 
dence, to  which  exceptions  were  reserved,  are  now  assigned 
as  error. 
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Jab.  B.  Maetin,  for  appellant. 
Alex,  k  Jiro*  White,  contra. 

BTONE,  J.— [July  4,  I860.]— If  the  defendant  in  thi» 
ease  bad  pleaded,  that  the  consideration  of  the  note  sned 
on  was,  that  the  plaintiff  should  abandon  the  proeecution 
he  had  instituted  against  thedefendant--^8bould  leave  the 
State,  and  not  appear  as  a  witness  on  the  trial,  and  that 
the  plaintiff,  in  violation  of  his  agreement,  bad  appeared 
and  given  evidence  on  the  trial  against  defendant, — the 
plea  would,  perhaps,  be  double,  and  unnecessarily  prolix; 
but  a  demurrer  to  it  would  not  ]>e  sustained.  The  plea 
being  in  this  fornr>,  no  one,  we  apprehend,  would  gainsay 
the  right  of  the  defendant  to  introduce  evidence  in  sup- 
port of  each  averment  in  the  plea. 

Again:  The  ease  of  Kirkman  v.  Eaton,  (35  Ala.  272,) 
is,  at  least,  an  implied  authority  for  the  proposition,  that 
one  who  has  a  valid  defense  to  an  executory  contract,  on 
the  ground  of  illegality  of  consideration,  may  waive  that 
specific  defense^  and  rely  on  the  avernent  that  the  aggr^- 
gatio  meniium — the  concurrence  of  minds  between  the 
contracting  parties — has  never  been  consummated.-  In 
the  case  cited,  although  the  note,  was  executed  to  be 
wagered,  and  was  wagered  on  the  result  of  an  election 
that  was  pending;  yet  the  plaintiff  recovered  in  the  court 
below,  and  the  judgment^was  affirmed  in  this  court. 

The  plaintiff  having  declared  specially  on  the  note  in 
this  case,  which  note  purported  to  be  signed  by  the  party 
sought  to  be  charged,  he  made  out  a  prima-fack  case  for 
l-ecovery  when  he  read  his  note  in  evidence. — ►Code, 
§§  2278-9.  It  was  competent  for  defendant,  under  ao 
appropriate  issue,  to  prove  that  the  consideration  was, 
either  in  whole  or  in  part,  illegal ;  or,  waiving  that,  to 
show  that  the  plaintiff  had  violated  his  part  of  the  agree- 
ment, which  furnished  the  consideration  of  the  promise. 
If  the  .consideration  was  in  part  illegal,  it  avoided  the 
whole  note.— 1  Story  on  Contracts,  §§  569,  459 ;  1  Par- 
sons  on  Contracts,  365,  note. 

In  the  present  record  there  are  no  pleas.    In  such  case. 


OF  ALABAMA.  285 


McGill  ▼.  Mon^tte. 


it  is  our  duty  to  f^resume  that  proper  pleas  iwre  filed  to 
let  in  the  evidence. — Shep.  Dig.  572,  8  152. 

The  first  and  second  exceptions  of  defendant  are  covered 
by  what  we  have  said  above.  There  is  nothing  in  the 
third  exception.  It  was  certainly  permissible  for  either 
part;  to  prove  the  real  consideration  of  the  uoto. 

Judgment  affirmed. 


McGILL  vs.  MONETTE. 

[action  against  ownejw  of  steamboat  for  negligence.] 

1.  IVhen  bailee  may  3ue  in  7iis  own  name. — A  bailee  for  reward,  baring 
delivered  the  goods  on  board  hid  b&i^e  to  a  ffteamb<wt,  to  be  car- 
ried to  their  plaee  of  de^iinatioii,  may  niaiiitaiB  an  action  in  h» 
own  nanai9  j^ainst  the  owne»  of  the  steamboat,  for  the  negligence 
and  carelessness  of  their  servants  in  the  transportation  of  the 
^oods,  whereby  plaintiff  lost  his  reward,  and  was  compelled  to  pay 
damages  to  the  owners  of  the  goods. 

fi.  Objection  U  diposition ;' when  made. — An  t)bjection  to  a  deposition, 
on  the  ground  that  no  notice  was  giyen  of  the  time  and  place  at 
which  it  would  be  taken,  caonoi  (Code>  {  2328)  be  made  when  the 
deposition  is  offered  in  evidence  on  the  trial. 

3.  Waiver  of  objection  to  relet ancy  of  evidence. — When  the  bill  of  ex- 
ceptions shows  that,  on  the  trial  before  the  jury,  the  defendant 
contended  that  the  plaintiff  was  not  entitled  to  recover  without 
proof  of  a  partioular  fact,  he  will  riot  be  heard,  in  the  appellate 
coarty  to  allege  that  proof  of  that  fact  was  irrelevant,  but  can  only 
InBist  that  the  evidence  adduced  did  not  constitute  a  proper  legal 
means  of  proving  the  fact. 

4.  Proof  of  demand  by  judgment  and  receipt. — In  an  action  by  the 
bailee  of  goods,  against  the  owners  of  a  steamboat,  for  negligence  ; 
the  fact  in  issue  being,  whether  the  owners  of  the  goods  had  de- 
manded of  plaintiff  compensation  for  the  damage  Siistained; 
the  record  of  a  judgment  recovered  by  them  against  him,  for  the 
injury  to  their  goods,  and  their  receipt  for  the  money  paid  by  him 
in  satisfaction  of  their  demand  are  competent  evidence  to  prove 
the  demand. 
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5.  LimitaiHm  4f  aeti9n^ — I^n  AOtioa  afaiost  the  owners  of  a  6t^mlxMit« 
for  Diligence  arUing  from  the  t>reach  of  a  contract,  is  not  within 
the  statute  of  limitations  of  one  year,  (Code,  {  2481.) 

6.  General  ohjecdon  U  eviHence, — A  general  objection  (o  evidence,  a 
portion  of  which  is  admissible,  may  be  overruled  entirely. 

7.  What  is  revisaltle. — In  ctvil  causes,  the  appellate  court  will  not 
notice  any  Msi^ment  of  error  whieh  is  notin^sted  on  in  the  argu- 
ment of  the  appellant's  counsel. 

Appeal  from  the  City  Court  of  Mobi)e. 
Tried  before  the  Hon.  Alex.  McKinstry. 

This  action  was  brought  by  John  W.  Monette,  against 
William  McGill  and  Harvey  Snow;  but  was  allowed  to 
abate  as  to  Snow,  who  died  before  the  trial.  The  com- 
plaint contained  two  counts,  in  substance  as  follows:  1. 
Fpr  that  whereas,  on  the  8th  December,  1855,  plaintiff 
caused  to  be  delivered  to  defendants,  at  their  special 
instance  and  request^  a  certain  barge  laden  with  eight 
hundred  bushels  of  corn,  the  property  of  plaintiff^  and 
with  two  hun^dred  and  forty-four  bales  of  cotton,  the 
property  of  divers  other  persons,  which  plaintiff  had  no- 
dertakeu  for  a  reasonable  reward  to  carry  and  safely  de- 
liver at  Mobile,  (the  dangers  of  the  river  only  excepted,) 
to  be  by  said  defeadauts  safely  to weil  and  carried  to 
Mobile,  for  a  reasonable  reward  in  that  behalf;  yet  said 
defendants,  not  regarding  their  duty  in  that  behalf,  con- 
ducted themselves  so  carelessly  and  negligently  in  the 
towing  of  said  barge,  that  said  barge  was  sunk'y.  whereby 
plaintiff's  corn  was  destroyed  and  lost,  and  said  cv>tton 
was  greatly  damaged,  and  plaintift'  thereby  lost  his  reward, 
and  was  compelled  to  pay  a  large  sum  of  money  as 
damages.  2.  For  that  whereas,  on  the  8tli  December, 
1855,  defendants  being  the  owners  of  the  steamboat 
^ Osceola^'  plaintiff  delivered  to  the  captain  of  said  steam- 
boat a  certain  barge  laden  with  corn  and  cptton,  the  pro- 
perty of  plaintiff  and  divers  other  persons,  which  plaintiff 
had  undertaken  to  carry  to  Mobile,  and  tliero  safely  to 
deliver  in  good  order,  (the  dangers  of  the  river  otily  ex- 
^  cepted,)  and  for  which  he  was  to  receive  from  the  ownera 
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ofsaid  cottOTi  ^  PQaaonable  reward;  which  said  barge  was 
to  be  safely  towed,  to  Mobile  by  the  defendants'  said 
ageuty.for  ^  retvsonable  reward  to  the  defendants  in  that 
behalf;  yet  defendants'  said  agent,  not  regarding  his  duty 
in  that  b^b^Jf^  condaot^d  himself  sa  carelessly  and  negli- 
gently^ in  #nd  ^^boat  the  towing  and  carrying  of  said 
barge,  that  the  #aid  barge,  by  reason  thereof,  was  filled 
with  water  and  sunk;  "whereby  said  corn  was  greatly 
damaged  and  destroyed,  and  plaintiff's  aaid  freight,  or  a 
great  part  thereof,  was  wholly  lost  to  him,  and  said  cotton 
was  greatly  damaged,"  ^c.  ' 

The  defendants  demurred  to  each  coupt  of  the  com- 
plaint, ^o  far  as  it  nought  a  recovery  for  the  damage  done 
to  the  cotton  of  third  persons^  "because  it  is  no  where 
shown  that  plaintiff  was  bound  by  his  contract  with  said 
'divers  other  persons'  to  pay  theiA  for  any  damage  done 
to  their  cotton  in  .its  transportation  upon  .his  barge;  nor, 
if  there  was  any  contract,  that  the  same  was  known  to 
the  defendants;  nor  tha^  plaintiff'  was  obliged  in  law  to 
pay  them  for  injury  done  to, their  cotton  as  stated;  but 
said  obligation  is  alleged,  as  a  conclusion  of  law,  from 
&cts  not  made  to  appear  in  either  of  said  counts;  and 
because  each  count  shows  that,  as  to  the  cotton,  the  ac- 
tion should  have  been  brought  in  the  owners'  name." 
The  court  overruled  the  demurrer;  and  the  defendants 
then  pleaded,  in  short  by  conseiit,  the  general  issue,  and 
the  statute  of  limitations  of  one  year;  on  each  of  which 
pleaa  issue  was  joioed, 

On  the  trial,  as  th^  V»U  of  exceptions  shows,  the  plain- 
tiff offered  in  evidence  the  deposition  of  Qne  Raby,  which 
had  been  takep  on  intjerrogatories  and  cross-interrogato- 
riea,  and  bad  been  .published  at  the  last  preceding  term  of 
the  court.  At  the  tiipfte  of  filing  cross-interrogatories, 
the  defepdaat's  counsel  hi^  endorsed  on  the  interrogato- 
ries in  chief  these  words:  "Kotice  and  affidavit  waived, 
And  consent  giveni  for  the  issue  of  a  commission ;  but 
defendant  Yequires  notice  to  be  given  to  him  of  the  time 
und  place  of  executing  ^he  commission.*'  The  defendant 
olgected  to  the  reading  of  the  deposition,  because  no 
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notice  had  been  given  to  him  9f  the  time  and  place  at 
which  it  was  to  be  taken.  The  court  overruled  the  mo- 
tion, on  the  ground  that  it  canie  too  late;  and  the  de- 
fendant cfxcepted. 

It  was  admitted,  that  the  plaintifl's  barge;  Taden  with 
cotton  and  corn,  was  delivered  to  the  steamboat  Osceohif 
to  be  towed  to  Mobile;  that  while  said  steamboat  was 
descending  the  river,  with  the  barge  in  to^,  she  was 
passed  bj  the  Illinois  Belle;  that  the  waves  caused  by  the 
two  boats,  in  meeting  and  passing  by  each  other,  swept 
over  the  barge  and  sunk  it;  and  that  the  Osceola  at  that 
time  belonged  to  the  defei^'dant  and  said  Harvey  Snow. 
But  the  evidence  was  conflicting,  as  to  the  terms  of  th^ 
contract  by  which  the  captain  of  the  steamboat  undertook 
to  tow  the  barge,  and  as  to  the  remote  cause  of  the  sink- 
ing of  the  barge.  The  plaintiff's  evidence  tended  to 
show,  that  his  barge  was  properly  laden;  that  the  steam- 
boat contracted  to  tow  it  safely  to  Mobile;  that  the  cap- 
tain of  the  steamboat  afterwards  loot  in  tow,  against  the 
plaintiff's  remonstrances,  two  barges  heavily  laden  with 
wood,  which  were  almost  in  a  Sinking  condition ; 'and 
that  in  attaching  these  barges  to  the  steamboat,  the  ropes 
w^re  passed  across  the  plaintiff's  barge^  in  auch  a  manner 
that  it  was  forced  down  into  the  watier,  and  was  not  able 
to  ride  the  waves  when  the  other  steamboat  passed.  Oti 
the  other  hand,  the  defendant's  evidence  conduced  to 
show,  that  tte  plaintiff's  barge  was  too  heavily  laden  ; 
that  the  captain  of  the  steamboat  declined  to  tow  It  on 
that  account,  and  only  consented  to  do  so  on  the  plain- 
tiff assuming  the  risk;  and  that  the  barge  was  sunk  in 
consequence  of  its  being  over-laden,  and  not  in  conse- 
quence of  any  negligence  or  unskillful ness  on  the  part  of 
the  officers  of  the  steamboat.  The  plaintiff  offered  In 
evidence  the  records  of  several  suits  brought  against  him 
by  third  persons,  which,  it  was  admitted,  "were  brought 
to  recover  damages  for  injuries  done  tothe  cotton  on  his 
barge  when  it  was  sunk,  while  in  tow  by  the  Osceola;^* 
and  also  sevieral  receipts  for  moneys  paid  by  him  to  othpr 
persons,  for  damages  done  to  their  cotton  while  #n  his 
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barge  at  tbe  same  time.    The  defendant  ebjected  to  the 
admiBsion  of  these  judgments  and  receipts  as  evidence, 
"on  the  ground  of  irrelpvancjr ;"  the  Qourt  ove>ruled  the 
objections,  and  allowed  said  judgments  and  receipts  to  be 
read  In  evidence,  "for  the  single  purpose  of  showing  that 
tbe  several  amouiits  therein  specified  had  been  claimed  and 
demanded  of  plaintiff,  by  the  several  owners  oT  the  cot- 
ton, for  damages  done  to  their  cotton  while  on  plaintift^B 
barge  in  tow  of  theO^ceoJa/^and  the  defendant  excepted* 
The  plaintiff' introduced  one  Stollen worth  as  a  witness, 
who  was  a  partner  in  the  house  of  J.  A.  Wemyss  &  Co. 
of  Mobile,  to  whom  some  of  tbe  cotton  on  the  plain  tiff** 
barge  was  consigned;  who  testified  to  the  price  at  which 
the  damaged  cotton  was  sold,  and  to  the  damage  sustainea 
from  the  submersion  in  tJie  water.    The  defendant  moved 
the  court  to  exclude  from  the  Jury  the  entire  testimony 
of  this  wltfte^,  ^OQ  the  grotind  that  it  was  not  legal  evi- 
dence," because  the  witness  dW  not  testifjf  to  facts  within 
his  persoual  knowledge.    The  court  overruled  the  objec-# 
tion,  and  the  defendant  excepted. 

The  defendftnt  requested  th^  eourt  to  instracft  the 
Juiy — •*l8t,  that  the  plaintiff  cannot  recover  for  any  dam- 
a^  mippoeed  to  be  sustained  by  cotton  in  this  trnnsae*  , 
ti<)n,  when  the  owners  oi  snch  cotton  have  ne^t  demanded 
any  danrngee  of  htm,  and  when  he  has  not  p<tid  theoi  any 
damages ;  9dly,  thtt  if  they  believe  the  captain  of  the 
steambost  did  not  contract  to  tow  the  barge  safely,  but 
that  the  tftk  was  to  be  taken  by  the  barge,  tbeh  the  stat* 
ute  ef  Hmltations  of  one  year  would  apply/*  The  court 
refoeed  eacfc  of  these  charges,  btit  Instructed  the  jui^,  tnf 
eoDiieciioQ  with  the  refusal  of  tbe  second  charge,  ^^that 
unless  the  plaintiff  made  out  to  their  satisfection  a  con- 
tract of  towage,  he  could  not  recover;  and  that  therefora 
the  stBtnte  of  limitations  of  oYie  year  had  nothing  to  di> 
with  the  case;"  to  wb4ch  charge  the  defendant  also  exi 
e^pted. 

The  Tttlmgs  of  the  ooort  on  the  pleadings,  on  the  ev}« 
denoe,  stid  in  the  charges  to  the  Jury,  are  now  assigned 
as  ertar • 
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E.  8,  Dargan,  with  Jno.  H^iLL,  for  appellant    ' 
Robert  H.  Smith,  co/i^ra.  , 

.R.  W.  WALtEB,  J,— [June  7, 1860J— 1,  The  imnr- 
rers  to  the  complaiut  were  properly  orerrq)^,  Althoagl> 
the  plaintiff  held  the  cotton  as  bailee,  yet  it  was  compe,- 
tent  for  l^im  to  sue  in  his  own  name  oj\  the  cpntra^t  made 
with  the  defendants.  Jf  it  be  conceded  that  his  right  tQ 
aue  on  this  contract  is  d^pc«dent  on  his.  liability  oyer  to 
his  principals,  it  is  plain  that  this  liability  results*  as  mat- 
ter of  law,  frqm  the  -allegations  of  the  complaint. — Cox 
v.Jfcasley.  ll  Ala.  369*;  Steamboat  Farmer  v.  McCraw, 
26  Ala.  204;  Story  on  Bailments,  §  94;  1  Parsons  ou 
Contracts,  638 ;  Hare  v.  Fuller,  7  Ala.  7X7. 

2.  The  objection. ijo  tUe  deposition  of  the  witnese^  Raby 
qame  too  latq.— Code,  §  2328,  ^ 

3-4.  T)^  tri^ascript^  aa.d  receipts  weM  oftejTod^  in  ooo- 
ne^tion  with  the  wmttea  .agreement  of  ooHiiafil  whi^^h  n 
^8^  oat  io  the  bill  of  «xceptiops,  for  the  aifigle  purpofte  of 
proving  that  the  owners  of  th^,cpttoa  bad  dt niwided  of 
tlH  plaiutift  compensati^u  for  the  injury  it  bad  nusUdned 
while  tlio  harge  was  in  tow  of  the  steamer.  Ther#  is 
some, reason  to  inf<orfrom  the  biU  pf  e«^option%  tUlU;  thui 
evidence  was  ofti^red  to  <rebttt  evidence  of  a  eotttf^ry  ten^ 
4encypre\ioiQsly  introduaed  by  thedefeodaut  ,  ^omwn 
this  may  be,  it  does  not  lie  in  the  mcMltb  of  ilie  affi«Uiuit 
to  say,  that  the  makicig  of  such  demand  by.  tt^e  owners  of 
tW  cotton  was  not  a  matter  involved  in  tt^  issue  before 
the  jury,  or  that  the  admission  of  evidence  <K>|ii^|i»tfnt  ta 
^abliah  that  fact  should  work  a  reversal  of  th^  i^^^ 
B^ent.  The  faiU  of  e^oeptions  clearly  showsi  tbut  <Hm  of 
the  ms^tters  of  4efense  relied  op  by  the  (kfeadi^nt  nM» 
t)»at  the*  owners  of  the  cottpn  kad  made  ao  dasniind  of 
compensation  ;iaud  that  he  assert^  oa  the  trial  the  legal 
proposif  ion,,  that  the  plaintiff  was  i>ot  entittod  to  recover 
without  proving  such  demand.  Having  thus  insisted  upon 
t)ie  aece^ity  of  :sa<^^  avidence^  aa  esiitntial  to  make  out 
Iftia  plaintiff's  c^se  of  aot^ion,  he  cannot  now  shift  his 
ground,  and  be  heard  to  say  that  the  very  evidenoei  with- 
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oat  which  he  then  claimed  that  the  plaintif  could  not 
recover,  wag  in  fact  irrelevant  and  illegal.    If,  therefore, 
the  fact  of  deroahd  was  irrelevant,  the  appellant  is  estop* 
ped  froiAf  aajifig  00.    Henee^  -tbo  cmly^^ecUGOi  which  he 
can  here  urge  to  the  admissibility  of  the  transcripts  and 
receipts  in  evWenee,  is,  tiot  tkat  the  fael^iebthey  were 
introduced  to  establish  was  irrelevant,  bat  that,  assnmin^ 
it  to  have  l>een  relevant,  they  did  not  constitute  a  proper 
or  legal  means  of  proving  it.    There  ia  nothing  in  this 
objection ;  fbr  it  is  dear  that,  in  contiectiott  with  the 
agreement  reftrredto;  the  judgments  tod  rw^lpls  did  tend 
to  show  that  the  parties  who  obtained  the  judgments  and 
executed  the  receipts,,  had  depuindedof  the  plaintiff  com- 
pensation for  the  damage  dope  to.theu*  cotton.    They 
were,  therefore,  competent  evidence  of  that  Tact. — ^Dar- 
liogioa  V.  Borland,  3  Pprt«n  9;  1  .Or^enl.  E^.  §S  £^8, 
m^9;  Hiurrell  v.  WbUaiim«  20  AH..51S^f  Goiodvi^q  y^ 
Walker,  80  i^*.  5<M).      .  .  . 

5.  The  suit  woa  fof  d^magw arisiaj;  frton  the  hr^cb  of , 
k  eoniract.    If  the  pMnlifi  4id  .u«t'  jsatablish  .tha  coi^ 
ftraet,  and  ila  brMob,  b^  was.  not  entitlfaii^  to. recover.    It 
feUowfl,  tbat  tbe^  statnie  of  limitations  of  .one.  year  had  / 
Botbing  t4>  do  Wjith  the  easa^  . «  ,•  • 

€.  Som^nf  tbe.evidftnee  of  the  witueas  Stollen  worth 
mw  clearly  admissible;  aikd  the  motion  beii^  to  ei^clade 
the  wbMe  of  bia  t«|tipi«k»y»  ik^r%  waa  no  erior  in*  over* 
miingit.  * 

7.  The  other  ae^ignm^nts  of  i^r^r  are  not  iqsisted  on 
HI  the  briefe  oflb^-eoiuiael  for  tiie  itp^ielbinti  and  w^q  do 
not  notice  «besi« 
JadgmeMi  aOraied* 
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WOOD  k  KIMBROUOH  vs.  FjOWLKB. 
.   [AtTTioir  oxK#iB  Givtir  rc^  powwAai-ifoimT  ov  ii.atb.] 

1.  Sti-pff;  nonsuit  on  verdict  for  leu  than$ob. — In  an  action  on  a  noie 
given  for  the  purobase-money  of  a  slave,  damages  for  a  misreprd* 
Bentation  or  breach  of  Warranty  ef  sonndneas  oonstitute  a  good 
»6t<>r,  (C«de^  I  2d40;)  and  if  the  amount  of.  the  plaiutiff't 
Teoo^rery  in  tkevebf^^Foduoed  to  lass  tkim  fifly  doUinu  he  ouinotbe 
noniMiited  imd«r  Mot^)n  2^65. 

Appeal  from  the  Circuit  Coart  of  Wilcox. 
Tried  l^ore  the  Hon.  Nat.  Cook. 

Tnis  action  tvas  brought  by  D.  0.  Fowler,  agaiost 
John  B.  WoorfandBarrell  Kimbrough;  and  was  founded 
on  the  defendants'  promissory  note  fbr  94&2,  dated  the 
16th  April,  1896,"  and  payable  on  the  1st  January,  1858. 
The  defendants  pleaded  the  general  ksne,  and  a  speciid 
plea  in  these  words:  ** And  fbr  fhrther  plea  defendaati 
say,  that  the  note  sued  on  was  givcif  tis  part  of  the  pur- 
chase-money of  a  slave  named  Kibg;  which  said  slave 
was  Sold  by  saM  plaintfff  to  the  defendant  Wood  on  the 
16th  April,  185^,  and  which  imid  slave  the  plaintiff  th#a 
and  there  warranted  to  be  socin^  iti  body  and  mind,  when 
said  slave  was  in  fact,  at  the  time  of  said  sale,  unsound 
both  in  body  and  mind.^*  The  jury  returned  a  verdict 
for  th^  plaintiff,  for 'one  dollar  as  dosages;  And  tbede* 
fendants  thereupon  moved  the  court  to  AiAttiBt  the  fioit^ 
on  the  ground  that  the  verdict  was  fet  %  leaa  turn  than 
the  court  had  jurisdiction  of,  while  the  amount  of  the 
plaintiff's  recovery  had  not  been  reduced  "by  a  set-off 
successfully  made."  The  court  held,  that  the  defense 
made  under  the  i^ecial  plea  above  copied,  constituted  a 
"set-off"  within  the  meaning  of  the  statute;  and  there- 
fore overruled  the  defendants'  motion.  The  defendants 
excepted  to  this  decision,  and  they  now  assign  it  as 
error.. 
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L«Qg«if e  T.  PilU9f  ion. 


D.  W.  Bain%  eoii<r4iu 

A.  J.  WALKEB,  C«  J.— £J  ao^  ^1,  1860«>--Dftroagp8 
for  hrtach  of  varrsotgr,  or  miftrefM^aseotation  of  tbe  sound- 
aw  of  a  alava^  majri  i^dar  aection  22i0  of  t)^  Code,  aa 
miatroed  iu  H0II7  v.  YQUi^i,  (27  Ala.  203,)  a^d  Qibaoia 
?.  Marqoia,  (29  Ala«  668,)  be  aatoff  agaipt  the  note  given 
for  the  slave^  when  soed  upon  by  the  seller.  The  defenfle 
tkt  sQch  damages  have  b^n  sustaiQed,  w^eu  thus 
bmgbt  forward,  nuij  with  strict  propriety,  under  our 
9y8tem,  be  denominated  a  setroff;  and  we  must  under- 
stsod  it  aa  being  a  set-ofi*  within  the  meaning  of  section 
2365,  in  order  that  that  section  and  section  2240  maj 
have  a  harmonioua  operation.. 

Judgment  affirmed* 


LONGMIRE  r$.  PILKINGTON*. 
[TROTxa  rem  comrctoioir  or  aoxsB.] 

L  M^hen  guardian  may  we* — ^Under  the  proyisions  of  the  Code, 
(22  2086, 2132,)  a  guanii«»  m^  sae  ia  bii  ewa  nsaaa^  te  the  «se  of 
his  ward,  to  recover  damages  for  th#  eoBYairtion  of  the  ward's 
property. 

2.  Amendment  qf  complaint. — Under  the  provisions  of  the  Code, 
(H  2409-4,)  where  tbe  sumiaons  is  in  lh«  nafiis  of  tbe  plkintiff  in- 

ZdiiridvaUy,  the  ooni^iyiil  xamj  be  toaws&cMas  to  show  that  he 
aaes  a*  fuardJaoof  a  iaiaor»  and  fpr  the  use  of  hia  wsfd. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  C.  W.  Bapisr. 

This  action  was  brought  by  James  Pilkiugton,  against 
Oarrett  M.  Longmire  and  Richard  P.  Longmire,  to  re- 
cover damages  for  the  couyersion  of  a  horse.    In  the 
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Lorrgmife  t.  PilkfiiglMi. 


original  comphaint,  tb^  pliAiititf  BCled  ia  his  owrt  right, 
and  alleged  that  the  horse  was  his  property;  Ab  ait^eit4ed 
complaint  was  afterwards  filed,  in  which  the  plaintiff  was 
described  as  "^Jafne^  Pilkingtonj  as  gMrdi&h  olf ^largiret 
pTlklngtx:)h^  a  niihot,  rintf  who  'sties  far  tfce  use*  of  slid 
Margaret  Pflklbgton  ;*/  lin*  ttie  horse  Wa«  alle|^  to  In 
the  "prqjj^epty  of'  the  plaintil^as  aforesaid/^  There  is  nd 
bill  of  exceptions  in  the  record;  "bat  the  jadgmetit-euti^ 
of  the  term,  at  which  the  ametdmiBnt  was  atlowed,  it  li 
these  Words:  "Plaintiff  has  leave  to  Kmend  hil  cdm- 
plaint^  by  adding  to  his  name  tbe  Words,  *as  guftrdlw,^ 
Sec;  to  which  the 'defendants  ekcept."  The  defendants 
afterwanJs  dertiiirred  W  the  amended  cemplaini: — "lit, 
•  becaase  said  complaint  sbows  on  its  face  no  cause  of  w- 
tion  in  the  plaintiff  as  guardian;  2d;  because  the  suit  h 
not  brought  in  the  name  of  the  xtard,by  next  friend; 
8d,  because  the  complaint  shows  no,  cause  of  action  in 
plaintiff';  4th,  because  the  ward  cannot  sue,  in  this  form 
of  action,  by  guardiau;  6th,  because  the  complaint  does 
not  allege  property  in  the  plaintiff;  and,  6th,  because  the 
complaint  shows  ou  its  flice  that  the  property  is  in  the 
ward."  The  cpurt  overruled  the  demurrer.  The  allow- 
ance  of  the'  amendnienl,  &nd  the  Overruling  of  the  de- 
murrer to  the  a;nea4ed  coflaplaii^t,  are  now  assigned  as 
error. 


AND£meoif  ii  BoTLM^  for  App^llMla.^ 
8:-J.  CuMMiM,  ffMtra. 


STOKEy  J,-^[Feb..  28, 1861.]-^Tbe  Code  (§  2036)  de- 
davet^  thAt  '^gyardiane  may  sue  in  thetr  own  naai^  for 
the  use  of  the  ward,  it\  all  tased  where  the  ward  bae  an 
interest,  and  the  judgment  enures  to  his  benefitv'  The 
amended  complaint  in  the  present  case  discloses  an  in* 
terest  iu  the  ward;  and  if  its  averments  be  true,  the 
judgment  will  enure  to  her  benefit.  The  case,  then,  as 
made  by  the  araendraenti  is  precisely  within  the  letter  of 
the  section  of  the  Code  above  copied,  if  thdt  section  be 
not  qualified  by  some  other  provisions  of  the  Code.     It 
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is  conttiKled)  timl  seetioa  S182'^lia)iAM  section  2080. 
We  think  we  give  operation  to  the  latter  section,  (2182,^) 
when  we  declare  that  it  would  evidently  govrfni  euils  by 
io&nts  who  have  no  guardian.  They  ^^must  sue  by  their 
fittt  friend/'  Possibly  there  are  other  cases  to  which 
lection  2182  would  apply. 

We  hold,  then,  that,  in  suits  like  the  present,  the  guar- 
dian '^may  sue  in  his  own  name,  for  the  use  of  the 
ward."         .        •  .      .        .       , 

Section  2130  of  the  Code  relates  to  suits  "brought  in 
the  name  of  the  person  hayiiig  the  kgal  iitle^  for  the  use 
of  another."  A  guardian,  as  such,  has  not  the  Ipgal  title 
of  his  WArd's. estate  ;and^heaee,  that  aeeljion  can  exert 
no  inflMnee  ^n  auila  like  the  preseot.-^athorlaod  v. 
(Joff,  6  Por.  50a;  Hooks  v.  Smith,  18  Ala.  841. 

[2.]  If  the  amendment  was  properly  allowed,  we  need 
not  inline  whether  th$f  record  sufficiently  raises  the 
qoestioft  «£  ks  allowwuce^-^-^See  hryuu  ▼.  Wilson,  27  AJa. 
S08;  Felkd  ▼.  Hicks,  82  Ala*  25.     The  alteimtion  in  this 
esse  was  not  an  entire  change,  or  sabstHution  of  one 
party  plaintiff  for  another,     Such  chnirge,  under  our  de- 
ei^QUs,  WQttld  Qpt  be  allowed. — Leaird  v..  Moore,  27  Ala. 
326;  FrieM^  r.  Ollrar,  ilh  682;  Dwyer  v.  Ki^ni^more,  81  Ala. 
404;  Piekens  v.  Olivef,  82  Ala.  6«».    The  atnendmedt 
simply  change  the  character  in  which  the  plaintiff*  sued, 
by  sbowi/ig  that  he  declared,  ^ot  in  his  own  right,  but  in 
that  of  aootkQr,.upQa ^hose.title the  statute  permits  him 
to  reMrvrev4    la  Cnmaa  v«  Oawfopd,  ^d  Ala.  622<i,)  we 
s«d,   ^To  ametid  tke  eMspiaint^  so  as  to  show  the  ca- 
pacity in  which  the  plaintiff  sues,  produces  no  inadmis- 
sible departure  from  the  summous;  for,  notwithstanding 
t)ia  sttouaaqna  ie^  u^d^  th(^.d^siai>s  (^  this  court,  deemi^d' 
as  ofte  ki  £avpt4»f  the  piai»tiff  aa  an  imlividiial,  yet  it  is 
permiMiMe  for  the  plainlift*  vpon  ge&eral  proeess,  to  de- 
clare as  an  administrator/' — See,  also,  Agee  v'.  Williams, 
30  Ala.  636,    The  principle, settled  in  Crimm  v^  Crawford, 
^Uffra,  i«  well  saatSined  by&uthorities^  many  of  wluchare 
ttmm^  oited*    We  eaanx^  diatinguish  betw^eoB  the  right 
to  amend  i»  that  es»e)  and  in  this;  asd,  hetiee^  we  hotd, 
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tbftt  the  ameiidiu^at  was  proporlj  allowed  ia  the  preaeiit 
oa«e.*  .'    .    ,  t  .  .    ♦       ,    / 

,  Jadgment  affiroied. 


.  :■  i  . 


WILL;[ABfSON;  &  McARTHUR  vs.  WOOLF  et  al. 

[action  ox  OFFICIAL  BOTfD  or  JCSTICB  or THK  PEACE.] 

i;  Atahority  of  inUndard  cf  Camdei^  o»  jnHiee  of  iU  ]p?a)M>^Th^4Ui 
seotion  of  the  aei  ''  tokico^portte  ibo  toiiTB  of  Ccinck»ia  Wilcov 
county/'  (Sei^ion  Acta,  1841,  p.«M,)  tak^  la  co|m«ctioD  wiih  the 
B,  act  "  to  incorporate  the  town  of  Eutaw  in  Greene  county/'  to  which 

^  it  refers'  althotigh  it  may  hot  make  the  intendint  of  the   to^n,  tx 

I  officib^  a  justice  of  the  peAce,  const!  tut«fi  at  least  a  tklid  feotidatkm' 

L  for  a  bona-fide  claini  of  >oil««  l»y  him  $  aad'  if  he  pttxted^  ^  p«r^ 

l;  >  form  the  inih^  tf  a  justice  of  th»  fe^oe,.l>A  t^^  ^ith  <>f  h^a  eieo^ 

^  tion  as  inten^ant,  he  is  at  least  a  Justice  deforcto,  .  , 

L  2.  Estoppel  by  bond, — Jhe  sureties  on  a  bond,  which  recites  that  the 

I  prjcipal  obligor  "has  been  duly  elected  intendant  of  the  town  of 

^  C,  and  is  tjieteby  made  ex  ofidio  a  Justice  of  the  p€Me«/'  are  ei. 

•topped,  when  sued  en  the  bond,  for  the  delMilt  of  ^lei*' f^idpel, 
'  '  from  alleging  that  he  wm  dqI  ^'justice  of  the  peace ;  it  af  peaclng 

that  he  was  at  least  a  jus.tice  defdcto^  (ikud  received  coiuch  business 
\      '  as  a  justice  on  the  faith  and  credit  of  the  bond. 

at  Validity  and  consideration  of  bond  of  officer  de  facto, — A  l>ond^  exe- 
'  cuted  by  the  inteiidant  Of  an  incorporated  town,  with  c^tilfers  ae  hie 
aaretles,  which  recites  that,  by^vittue  of  has  ekction  at  inlendnnt,' 
he  *'  ia  theriby  ma^  ex  officio  a  juatioe  of  4he  peace/'  and  is  0ob- 
ditioued  for  the  faithful  discharge  of  bis  duties  as  such  justice, 
will  be  upheld  as  a  common-law  obligation,  (although  there  is  no 
Uw  requiring  the  intendant  to  give  bond,)  when  it  appears  that  he 
was  at  least  a  justice  deftM&y  and  that  thi»  hotid  is  Bappii>rt«Ni'l]^» 
euffieiea  t  oeMideralksn ;  end  if  it  waa  ivrm/L  for  the  9«i«|>€ae  ef  |M1^ 
euiieg  foe  the  inieii4aat  paAropi^eaiui  hoiicieli  afi  a  im^iee  •!  ^^ 
peace,  and  he  did  receive  patronage  and  business  as  a  Ju8tic4&  oi^  tho 
,  faith  and  credit  of  it,  it  is  supported  by  a  sufficient  cousideration. 
4,  Demurrer  to  complaint  aengning  §ood  and  bed  hreaehe%, — In  an  ac- 
tion oh  a  penal  bond,  if  the  complaint  cotttains  a  sitigle  cosftt» 
'  aesigHing  aeveral  breeehea,  the  iniufleieaoir  ef  one  of  the  i 
meat*  is  net  e  groaml  of  deoiurrer  to  the  fiKtire  eeni^Uint* 
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Apfbal  from  the  Oireait  Ck>nrt  of  Wilcox. 
TrkNl  beibre  the  Ugb.  Kat.  Cook. 

AiB  aotion  wm  foondod  on  a  pMal  bond,  executed  by 
John  D.  OtitHnvjr.,  ^sitioe  deoeMed,)  T>.,^.  J.  Woolf,  and 
J.  A.  Blflikefiey,  c^ted  the  7th  Jane,  1854,  payable  to  the 
State  of  Alabama^  and  conditioned  as  follows :  "  Whereas 
the  abore^bodnd  John  D.  Catlin,  jr.,  has  been  duly 
dected  iatendaiit  of  the  toivrn  of  Camden  in  said  county, 
snd  is  thereby  made,  ex  cffieiOy  juetice  of  the  peace ;  now, 
therefore,  shoiiM  the  said  Catlin  well  and  truly  do  and 
perform  alt  thedhities  which  ane,  or  may  be,  required  of 
him  by  law- as  such  intendaut,  or,  ex  offidOy  justice  of  the 
pesos,  then  this  obligation  to  be  void,''  &c« 

The  amended  complaint  was  in  the  following  words : 
"Plsintifls  «iaim  of  defendants  the  sum  of  $665  78, 
for  the  breftc4i  of  the  condition  of  a  bond,"  &c.,  descry- 
ing it,  and  setting  oat  the  condition.     ^'Plaintifts  say, 
that  the  said  bond  was  delivered  to  the  probate  jadge  of 
Wilcox  county,  and  was  by  bim  approved;  that  the  said 
bood  wag  given  by  the  said  Catlin  for  the  object  and 
pnrpase  of  securing  to  him  thereby  patronage  and  busi- 
ness as  a  JQstiee  of  the  peace;  that  the  said  Catlin  did, 
on  the  faith  and  credit  of  said  bond,  receive  much  patron- 
age and  bttsraess  as  a  justice  of  the  peace,  and  was  there- 
by benefited,  by  reason  ot  the  large  amourt  of  costs.and 
fees  which  he  obtained  from  said  official  patronage  and 
bnsiness,  so  secured  to  him  by  reason  of  said  bond ;  that, 
*  according  to  the  roeitals  of  said  bond,  said  Catlin  wa's  an 
acting  justfee  of  the  peace  ex  offieioy  as  aforesaid,  for 
Wilcox  county,  by  virtue  of  his  office  as  intendaut  of  the 
town  of  Camden,  ffooa  the  date  of  ^said  bond,. (June  7th, 
1854,)  until  October  18th,  1855;  that, "(luring  said  period, 
divers  claims^  the  property  of  plaintiffs,  were  placed  in 
the  hands  of  saidfCafliin,  as  justice  of  the  peace  ex  officio 
as  aforesaid,  for  suit  and  collection ;  and  that  the  condi- 
tion of  said  bond  has  been  broken  by  said  Catlin,  in 
this:  that  the  said  Catlin,  as  such  justice  of  the  peace 
20  . 


^^ 
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ex  officio  as  aforesaid,  daring  the  Mtid  time  be  was  aa  act- 
ing justice  of  the  peace  ex  cffirio  as  aforeeatd^  4o-wil,  be- 
tween the  7th  June,  1854,  and*  the  18th  October,  1865^ 
bad  and  received  offieifall  j  and  rainbtorially,  for  4i  A  on 
account  of  the  ^plaintifii^  diver0  sama  >  of  money  on  the 
claims  above  n>entionedv:amountii|g  i^  t)ie  vrbele  ta  the 
sum  of  9665  78;  and  that  he,  the  e4fal:>Cfttrin,  did  not 
pay  the  said  snm  of  money,  or  any  part  tbej^f,  to  the 
said  plaintiffs,  or  to  any  pcrsoy  or  persooi  > aotbhorised  to 
«  receive  the  same,  but  wholly  failed,  aegleat^,  aod  re- 
fused 80  tt)  do,  to  the  damage  of  the  plidttti&  ae  above 
stated/*  (The  opinion  of  the  court  rea^re  it  uua^oesMbry 
1^  to  set  but  the  second  assignment  oi  a  breaeh.)    '<  Plain- 

tiffs further  say,  that  all  the  aaid  suras  of  money  collected 
by  said  Catlin,  as  above  set  out,  were  demanded  of  hira 
before  the  commencemeniof  this  suit,  to^wit^  on  of  about 
the  11th  July,  1854,  the  2»d  October,  1854,  and  the  29th 
I^ecember,  1855;  and  that  said  several  sums  of  money, 
so  collected  by  said  Oatlin,  became  and  were  due  and 
owing  from  said  Cattin  as  justice  ef  the  peace  tx  officio  ^ 
aforesaid,  before  the  commencomeut  of  ihisanit,  and  be- 
foie  the  date  of  said  demands,  and  are  still  in  arrears  and 
unpaid,  contrary  to  the  finrm  and  effect  of  said  writing 
obligatory,  and  of  the  said  condition  thereof^  by  reason  of 
which  said  breach  of  said  writing: obi igat<^y,  the  aame 
became  forfeited;  whereby  an  action  hath  accrued  to  the 
said  plaintiff,  to  have  and  demand  of  the  said  defeud^mts 
the  said  sum  above' claimed,  with  the  interest  thereou." 

The  defendants  demurred  to  tbeeMnplaint — ^Ist,  be- 
cause said  Catlin  was  not,  by  virtue-of  his  office  as  inteo- 
d«nt  of  the  town  of  Camden,  a  jintice  of  the  peace,  ex 
officio^  for  the  county  of  Wilcox,  and  therefere  said  bond 
is  contrary  to  law  and  void ;  2d,  because  the  intendant  of 
the  town  of  Camden  was  not,  at  the  time  said  CatliD  exe- 
cuted said  bond  with  defendants,  required  to  gSvebood^ 
and  therefore  said  bond  is  without  consideration  and 
void;  3d,  because  the  condition  of  said  bond  is  insensible, 
unoertain^aod  therefore  void ;  itby  beoause  the  eomp^iut 
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doe8  not  allege  tHat  said  Ciitliu  was  a  justice  of  the  peace 
in  and  for  Wilcox  county  j  5th,  because  the  first  count  in 
«md complaint  is  argumentative,  states  legal  conclusions, 
and  does  not  aver  a  demand ;  6th,  because  the  second 
conntis  insensible,  uncertain,  and  voicl  for  repugnancy; 
and,  7l4i,  because  said  second  count  (Joes  not  aver  a  de- 
mand/* The  court  sustained  the  deniuri-er,  ana  its  judg- 
ment is  now  assigned  as  error. 

The  4th  section  of  the  act,  '*  to  incorporate  the  town  of 
Camden,  in  the  county  of  Wilcox,*'  is  in  these  words: 
"B^  it  farther  enacted,  that  the  powers,  privileges^  rights 
and  immunities,  conferred  by  an  act,  entitled  ^Au  act  to 
incorporate  the  town  of  Eutaw,  in  Oreene  county,*  ap- 
proved January  2d,  1841,  are  liereby'transferred  fo,  and 
vested  in,  .the  intendant  and  council  of  the  town  of  Cam- 
den, in  the  county  of  Wilcox.*' — See  Session  Acts  1841, 
page  54. 

J.  Henderson",  for  appellants. — 1.  Tlio  cliarter  of  the 
tovrn  of  Camden,  taken  in  connectibn  with  the  charter 
of  the  town  of  Eutaw,  to  which  it  refers,  makes  the  in- 
tendant,  ex  officio,  a  jiistice  of  the  peace;  arid  section  710 
of  the  Code  reqiiires  justices  of  th^  peace  Jo  give  bond, 
according  to  the  provisions'  of  section  118.  The  bond 
fcere  sued  on  is  thus  shown  to  be  a  good  statutory  bond; 
and  its  validity,  as  a  statutory  bond,  is  "not  affected  by  the 
superadded  condition  for  tho  faittftil  discharge  of  the 
principal  ohligor's  duties  as  intehd^nt,  wliich  will  be  re- 
jected ad  surplusage. — 10  Mis.  664 ;  5  Bafr,  250 ;  1  Brock. 
195;  ft.  177;  Whits(^tt  v.  Womack,  8  Ala:  466,  and  cases 
thei'e  cited.*  The*  doctrine  invoked  by  the  appellee's 
counsel,  ad  to  a  clause  of  reference  in  a  statute,  has  no 
application,  since  all  the  powers  conferred  on  the  intend- 
«nt  Are  special ;  and  if  it  were  held  applicable  at  all,  it 
wotfia  take  away  all  power  from  him.» 

i  If  the  obligation  is  not  good  as  a  statutory  bond,  it 
b  certainly  good  at  common  law.  The  State  has  power, 
independent  of  all  statutory  provisions,  to  take  a  bond 
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from  one  of  its  officers,  conditioned  for  the  faithful  dis- 
charge of  his  public  duties;  and  the  courts  will  lend  their 
assistance  to  indemnify  parties  who  have  been  injured  by 
the  officer  acting  under  such  bond. — 5  Peters,  115; 
8  Wheaton,  172;  1  Bailey,  211;  7  Conn.  543;  6  Binney, 
292;  Gilpin,  564;  1  Groenl.  248;  5  Pick.  884;  15  How. 
(U.  S.)  304 ;  3  Cush.  (Miss.)  625. 

8.  The  allegations  of  the  complaint  show  a  sufficient 
consideration  for  the  bond.^ — 1  Saundere'  PI.  &  Ev.  195; 
Chitty  on  Contracts,  30;  Hester  v.  Keith,  1  Ab\.  316; 
Gayle  v.  Martin,  3  Ala.  £93;  Whitsett  v.  Womack,  8  Ala. 
466;  5  Pick.  384. 

4.  Catlin  having  enjoyed  the  benefits  arising  from  the 
bo^d,  the  defendants  are  estopped  from  alleging  its  inva- 
lidity.—Sprowl  V.  Lawrence,  33  Ala., 688;  8  Ala.  466; 
7  Ohio,  354;  2  Har.  (Penn.  St.)  83;  16  Mass.  102;  1  Rich. 
(S.  C.)  281. 

J.  L.  Thompson,  mth  whom  was  Alex.  Whitb,  coiiira. 
1.  The  civil  jurisdiction  of  a  justice  of  the  peace  is  an 
extraordinary  power^  and  must  be  conferred  by  statirte, 
since  it  did  not  exist  lU;  common  law. — Ellis  v.  White^ 
25  Ala.  540;  Marshall  v.  Betoer,  17  Ala.  836.  A  clause 
of  reference  in  a  statute  embraces  on^y  the  generaj  pow- 
ers and  provisions  of  the  statute  referred  to,  and  not  its 
special  and  particular  clauses. — Ex  jwr^e, Greene,  k  Gra- 
ham,  29  Ala,  52;  Stevenson  v.  O'Hara,  27  Ala.  862;. 
Matthews,  Finley  &  Co.  v.  ;Sands  *;  Co.,  29  Ala.  181 ; 
Dwarrjs  on  Statutes,  705.  From  th^se  propositions  it 
necessarily  follows,  that  the  charter  of  the  town  of  Cam- 
den does  not  make  the  intendanti.e;!:  ({^^  a  Justice  of 
the  peace.  Any  other  cohstmction  of  the  charter  would 
make  each  member  of  the  common'council,  equally  with 
the  intendant,  a  justice  of  the  peace;  and  would  authorize 
them  to  act  in  that  capacity,  not  in  Wikox,  but  in  Greene 
county.  Moreover,  the  8th  section  of  the  subsequentact 
to  amend  the  charter  of  Camden,  (Session  Acts  1857-S, 
p.  225,)  which  expressly  confers  on  the  intendant  the 
powers  of  a  justice  of  the  peace,  is  a  legislative  construe- 
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lion  of  the  original  charter,  showing  that  it  did  not  con- 
fer that  power. 

2.  The  conoplaint  does  not  aver,  tjiat  Catlin  was  a  jus- 
tice of  the  peace  for  Wilcox  county;  and  if  he  was  in 
ftctajnstice,  by  virtue  of  his  election  as  intendant,  there 
is  no  statute  which  required  or  authorized  him  to' give 
bond*  The  provisions  of  the  Code  do  not  apply  to  the 
ease)  because  his  term  of  office,  mode  of  election,  &c., 
are  entirely  different  from  those  of  justices  of  the  peace 
under  the  Code,,  and  are  governed  by  a  special  statute 
which  was  passed  before  the  adoption  of  the  Code. 

3.  All  the  specified  grounds  of  demurrer  arc  insisted 
on. 

K.  W.  WALKEU,  J.— [March  9,1861.]— We  do  not 
deem  it  neciMsary  to  determine,  whether  by  the  act  "to 
incorporatcj  the  town  of  Camden  In  Wilcox  county," 
(Acts  1841,  p.  54,)  the  intendant  of  the  town  is  made, 
ez  cfficiOy  a  justice  of  the  peace.  On  that  point,  the  law 
may  be  conceded  to  be  as  the  appellees  contend ;  and  yet . 
it  would  be  of  no  avail  to  them  in  this  suit. 

It  is  not  alw^s  easy  to  determine  what  is  necessary  to 
eonstitote  an  officer  i^  facto.    iTh^  general  definition  is, 
that  he  is  one  who  exercises  tho  duties  of  an  office,  under 
eolorof  an  appointment  or  election  to  that  office;  though 
Lord  Kllenboro^gh,  in  the  leading  case  on  the  subject, 
says,  that  aa  o^cer  de  facto  'Ms  one  who  has  the  reputa- 
tion of  being  the  officer  be  assumes  to  be,  and  yet  is  not 
a  good  officer  in  point  of  law." — The  King  v.  The  Cor- 
poration of  Bedford  Level,  6  East,  366.     It  is  very  clear, 
that  the  4th  section  of  the  act  to  incorporate  the  town  of 
Camd«u,  when  taken  in  connection  with  the  act  to  whicl^ 
it  refers,  constitutes  at  least  a  valid  foundation  for  a  6ona- 
j&fe  claim  by  tb6  incendant  of  the  town,  to  be  ex  officio 
justice  of  the  peace ;  and  if,  on  the  faith  of  his  election 
as  intendant,  he  proceeds  to  perform  the  duties  of  justice 
of  the  peace,  he  would  not  be  considered  a  naked  usurper 
witboat  claim  or  right.    If  not  a  mere  usurper,  he  would 
be  at  least  an  officer  de  facto. — People  v;  Cook,  14  fearb. 
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816 ;  Jonea  v.  Bebee,  9  Masa.  231.  It  follows,  that Jf  the 
principal  obligor  in  the  bond  was  elected  intei^dan^ofth^ 
town  of  Camden,  aod,  on  the  iauthority  of  that .  election, 
assumed  to  act,  and.  did  ^ct  9^  a  ja^jtice  of  th^  pa%^,he 
became  at  least  a  justix^e,  defaQio,,\{  uot  dejure,  ThU 
being  so,  a  bond  executed  \\y  hio),  and  conditioned  fqr  bis 
faithful  discbarge  of  the  duties  pf  justice,  wiU  b|9  upheld 
as  a  valid  obligation;  and  those  ^ho  have  volc^ptaril/ 
bound  themselves  aa  hi.8  Quretiie^,  paunot  absolve  tbeia- 
selves  from  liability  by  alleging  that  he  was  no  jqstiQf.— 
Sprowl  V.  Lawrence,  ,8i3  Ala.  688,  and  authorities  cited. 

[2.]  The  doctrine  of  estoppel  has  sometimes  been  as- 
sailed, as  tending  to  defeat  justice  by  excluding  tratb> 
But  certainly -no  rule  of  the  common  law  is  better  sap- 
ported  by  reason  and  sound  policy,  than  tbafe  which  de^ 
clares,  that  when  a  man  solemnly  admits  a  fact,  and  the 
admission  is  acted  upon,  he  shall  not  be  heard  to  gainsay 
it,  with  a  view  of  escaping  from  liability.  The  bond  in 
this  case  expressly  declares,  that  CSatUn  "  hj^s  been  duly 
elected  intendant  of  the  town  of  Camden  in  said  coup^y, 
and  is  thereby  mftde  ex  officio  justice  of  tbQ  pej^ce; "  and 
the  complaint  avers,  that  Catlin  .performed  the  dutie^af 
the  office  of  justice,  and  that  on  th^  faith  and  cre4it  of 
this  bond  he  received  "  much  patronage  and  business  aaa 
justice  of  the  ppace."  By signing  his  bond,  the  defendant^ 
acknowledged  him  to  be  a  justice  of  the  peace,  recom- 
mended him  as  such  to  the  pul^lic,  and.a^eed  to  be  li^hiQ 
if  he  did  not  well  and  truly  perforjn,  the  duties  pf0ie 
office.  They  at  least,  whatever  might  ))Q  the  .pasc  with 
others,  will  not  be  heard  to  say  that,  although  they  signed 
his  bond,  and  thereby  induced  others  to  place  claims  i\i 
his  hands,  still  he  was  not  in  fact  a  justice  of  ^he  peace. 
On  that  point  "their  moUths  ane  shut." 

[8.]  Even  if  it  be  true,  that  there  was  uo.law>  re- 
quiring the  intendant  of  the  tpwn  of  Camden  to  give 
bond;  that  would  not  affect  the  validity  of  t;he  in8tni<^ 
ment,  as  a'conimou-law  obligation. — Sprowl  v.  Lawrence, 
88  Ala.  G92;  Alston  v.  Alston,  34  Ala.  24-5,  and  authari- 
ties  <«ted ;  Stephens  v.  Crawford,  1  Kelly,  682.     The  com- 
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plunt  «faowt  a  sufficieiit  o^ASidtratMu  for  tbo  boDcL-^ 
a4Ala.S4. 

[4]  Tbe  oompIaiBt  «otitaine4  bat  a  single  oount^  a»- 
sigiiitigeeTeral  breaohes.  In  saob  a  caae,  tk«  inaiiffieiefioy 
of9U9  of  the  breattbee  asiigaed  is  n«t  a  gmmid  of  der 
marrer  to  tbo  antira  eomptaint.  Heaoe,  we  need  iK)t  in- 
qaire,  wbatbar  tbe  tooandbfeaeli  was  good.-**<GoverQor  t. 
Wiley,  Ik  Aku  172 )  WHson  v.  Caairoli,  IS  Ala.  U2. 

The  ceaurl  «rvedr*ia  aaslaining  the  demanrer.  The 
jadgmeat  ia^  tiievafora^  rav^taed,  aod  caase  remanded. 


nOPKINBOU  v$.  SHBLTON*. 

[Ta0f£4  AGAINST  SBEJilFr.] 

"L  Beq^isii^  <^  pita, — It  is  no  objection  to  a  special  plea«  under  our 
system  of  pleading,  that  it  presents  matter  which  is  available  un-  ^ 
der  Uie  general  issue,  which  h  also  pleaded. 

2.  F^a  <^  /krmti^  keewf^yt^^A  flaa^  of  formoi  recovery  mast  show 
that  ike  ofuife  gf  aetioA  in  ik^  jNvq  tuito  is  Ibe  same. 

Z^Squu;  C(mclM;m9enes9  of  jvd,gm^  04  bar, — The  recovery  of  »  judg- 
ment against  a  sheriff  and  his  sureties,  in  an  action  on  hi&  ofiicial 
bond,  by  two  joint  owners  of  a  chattel,  for  his  wrongful  acts  in  sell- 
ing the  entite  interest  in  the  chattel  under  execution  againetone 
of  the  join  tdvnerfl.  tad  in  making  tbe  sale  at  a  place  not  aathor- 
ised  by  lan^  it  •  bar  |o  a  aubie%uenk  action  of  trover  against  him, 
by  tbe  joint  owner  who  was  not  a  pOirty  to  the  prooesa>for  the  con- 
version arising  from  the  wrongful  sale  of  the  entire  interest;  and 
the  conclusiveness  of  the  bar  is  not  afteoted  by  the  fact,  that  only 
nominal  damages  were  recovered  in  that  action ;  nor  by  the  further 
&ct,  that  the  action  itself  was  not  strictly  maintainable. 

Apbbal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Albx.  McKinstbt. 

This  action  was  brought  by  C.  B.  Ilopkinson,  against 
Jamea  T.  Shelton,  to  recover  damages  for  the  conversion 
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of  certota  oattle,  whiefa  the  defendaiH,  as  theriff  of 
said  county,  had  seized  and  sold,  under  exeeution 
against  one  F.  B.  SkeppardL  Tfai»  deiSmdaot  pleaded,  Ist, 
the  general  istae;  Sd,  juntiioation  under  the  exeegtim 
agaiAt  Sbeppard,  aferring  that  the  eaitie  were  the  prop- 
erty  of  said  fibeppard,  and  were  liable  to  sale  under  the 
e^teoution ;  and,  id,  a  ^peeiid  pteainthelMlii^iBg words: 
'*8.  And  for  a  farther  plea,  defendant  si^e,  that  said 
plaintiff  ought  not  further  to  have  or  roaintaitt  his  said 
'action  against  him,  because  he*  siiy%  that  tike  eaU  plakv 
tiff  and  F.  B.  Sbeppard  instituted  a  suit,  in  their  jeiut 
names,  against  this  defendant,  as  sheriff,  and  his  sureties 
on  his  official  bond,  on  the  same  day  this  sait  was 
brought,  to  recover  damages  for  the  defendant's  selling 
the  same  cattle,  for  the  conversion  of  which  this  suit  is 
brought,  under  an  execution,  issued  from  the  city  court 
of  Mobile,  in  favor  of  one  Vf.  R,  Smith,  against  said 
Sbeppard :  and  that  at  the  present  term  of  this  court,  to 
wit,  on  the  28th  March  instant,  said  suit  was  tried,  and  a 
recovery  was  had  against  this  defendant  for  the  sale 
thereof,  and  damages  assessed  against  this  defendant  and 
liis  sureties,  in  favor  of  said  plaintiff  and  said  Sheppard; 
and  he  avers^  that  this  recovery  was  ^r  thes  sale  of.  the 
same  cattle,  for  the  conversion  of  which  this  stih  is 
brought;  which  said  recovery  still  remains  of  record,  in  full 
force;  and  he  pleads  this  recovery  in  bar  of  the  fur- 
ther prosecution  of  -this  suit,  and  prays  judgment,"  kc 
The  plaintiff  took  issue  on  the  first  plea,  aad  demurred 
to  the  others — Ist,  because  said  second  and  third  pleas 
are  repugnant;  2d,  because  said  second  plea  amounts  to 
the  general  issue,  as  pleadedlin  the  first  plea;  8d,  because, 
as  to  the  third  plea,  it  does  not  set  out  the  record  with 
sufficient  certainty;  4th,  because  said  third  plea  does  net 
show  that  the  suit,  on  which  the  recovery  therein  plead- 
ed was  had,  was  between  the  same  parties';  5th,  because 
it  does  not  show  that  the  cause  c^  actvou  for  which  this 
suit  is  brought,  was,  or  could  have  been,  tried  in  said  for- 
mer suit;  6th,  because  it  does  not  show  that  the  cause  of  . 
actiou  in  said  former  suit  was  the  same  as  tl^at  on  which 
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a  recovery  .^ioagbt  ia  thi#,  ^otioq;  7th«  beoaiiBe  it  does 
UjOt  flbow  %h»X  tbd  r6€a?tti7  aougbt  in  tbit  action  was,  or 
coaU  b^Y«^  ba^a^  bful  ^ti,Baidi«m<Qr  rait;  .8tb»  because  it 
does  not  show,  tbtit  tbe  merita  of  this  action  were^  or 
could .ba^eVilfOttried'iq  said  £s?mer  action  i  9tbf  because 
it  does  not  ebow  thai  the  judgment  in  the  ioroier  suit 
has  h^n  siitiaQed;  -^ni^  10th«  because  it  does  not  show 
.  what  were  the  i08oe8  decided  in  the  si^id  former  action/' 
The  ci^nrft  over  ruled  the  demnrreri  and.  tbe^  plaintiff  then 
replied  ni<i^{reoor(j;  and  it.w»s  agreed,  tbat  ao;  other 
appropriate  special  replication  sbonld  be  eonsidered  as 
filedy  and  tbat.a^y  sp^oial  matter  might  be  given  in  ev* 
idcnce* 

On  the  triali  as  the  bill  of  exceptions  shows^  the  plain- 
tiff proTf  d  the  joint  ownership  of  the  cuttle  by  himself 
and  F.  B«  Sbeppardi.tbelevy.of  en execntionoa  Ihembj 
tbe  defendant,  as  aberiff,  against  sa&d  Bheppaid  Individ- 
nalljt  and  the  sale  of  them  onder  said  execution,  on  tbe 
S6th  October^  l^f  b$  tbe  sole  and  separate  property  of 
Sheppard.  The  defiwdant  itben  read  in  evidence  the 
record  of  tbe  fomeranit  brought  by  the  plaintiff  and  said 
Sheppardjointly^  Against  the  defendant  and  tbe  sureties 
en  hie  offi^aLbond,  tegethel'  with  the  ftl  of  exceptions 
reserved  by  the  plaintifbio  that  caee,  and  the  decision  of 
the  snpi:emeeoejrt  thereon  rendered;  ^*and  it  was  admit- 
ted, that  the  sam^  cattle  constituted  thesnbjeot-matterof 
both  suite/'  It  WK9  agreed^  also,  that  the  decision  of  the 
supreme  court  in  the.  former  case  might  be  r^ad  from  the 
printed  report^.  ( 84  Ala.  652^9, )  as  if  incorporated  in 
the  bill  of  exceptions  in  this  case. 

*^This  being  all  the  etidedoe  in  tbe  cause/'  the  court 
charged  the  jury,  at  the  instance  of  the  defendant — "Ist, 
that  if  they  believe.tbe  caUle  sued  fi>r  aretbe  same  cattle 
for  the  sale  of  which  the  suit  of  Hopkioson  &  Sbeppard 
V.  SheltoD  ei  al.  was  brought^  tbe  reoord  of  whicb  suit  was 
read  in  evidence^  then  the  plaintiff  cannot  recover;  2d^ 
that  if  the  cattle  bejouged  to.  Hopkinspn  and  Sbeppard 
as  partners,  the  suit  of  Ilopkinson  k  Sbeppard  t;.  Shelton 
et  al.  is  a  bar  to  this  suit/'    The  plaintiff  excepted  to  these 
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charges,  and  then  requ^t^  tbe  b(iin'ttoni«titlct  thfejufy 
— "Ist,  that  the  TdrdicI  aii4f  judgmeilit  in  th*  smtof  HAp-' 
kinson  &  Bh^ppard^v.'fSh^tbB  eltih  ii  (dcHicltisivtf 6tid toee, 
in  this  stilt,  of  Hhe  plaintiff'^  itttdf^st  In  the'  tiattle^  2d, 
that  if  Hopkin^oii  Hn'i  -Sti^ppftrd*  wer^  jofnt  owners'  of 
the  cattle,  and  the  4defenda»t,  as  sheriff,  soTd  said  cattle 
as  the  toie  and  escUbiV^e  piroperty-^f  fih^pat^,  ilnd^r  an 
exeoatioQ  agttitlsf  him  indivii^naliy,  and  Bheppard  k  Hop- 
kiasoa  i*eoor0red  only  Dominal  dauiag^  in  the  fomierac* 
tion,  when,  by  reason  ^of  the  misjoinder  of  plaintiffs,  they 
were  by  lair  entitled  to  none,*^heQ  the  feoovery  in  that 
suit  is  np  bar  to  fc6id  suit;  3d)  that  If  Hopkinsbn  k  Bhep- 
pard owned  the  cattle  jointly,  and  the  defendant,  assher^ 
iff,  sold  the  entire  pfoperty  nndet*  eMctitiou  against 
Bheppard  indivipdually,  tbey  mtist  find  for  the  plaintiff; 
4tb,  lihtttdbe'vetidictaadjttdgment  id  the  farmet>  snitlH 
no  bar  toi  the[  plain tlft'a  reo^rei^  in  this  action ;  5tfa,  that 
if  the  evid«nee  in  Ihia  suit  wootd  not  have  eastainedthe 
aotioB  in  th»fonqer  sait,  then  the  jadgment  iii  thiit  anifc 
is  not  a  bar  in  this;  dth^  tbat  tkie  piaiMiff  in  tbi»Mtkni 
could  aot  have  raoc^e^ed  inthe  itmnermit  the  demand 
claimed  in  th&s,  and,  thereforsi,' waa  ^Mlitl^  toircfeov^in 
this  suit  for  tb^  yaln«> of    MsMnteroel  In  the'  cattle; 
and,  7th,  that  the^jut^.  maet  iad^fb»  tb^  >kiatiff,  nndef 
tbe&cts«f  tfais.oasc/^    The  oo«rrt  ref As>od  eaeh  of  thesef 
charges,  and  tb^  plaiiktiff  •exeepted  to  their  reffafsM.  * 

The^ ov^rulingef thedeinuhrerto  the^s^oudand third 
pleas,  tbje  (barges  giren  tO'the  jury,  and  lbe<i«fnsal  cf  tlie 
several  charges  asked,  are  now  asaighed  as  r^nror.  ^ 

H.  F.JPrummonp,  for.app^U^t-i 
DargjlN  &  Ta>'lo^,  oontra. 

A.  J.  WALKER,"  C.  J.— pfafch  22d,  1S61.]— ITnder 
our  sydte'mof  pl^adthg,  wliich  allowi  the  filing  of  a  plu- 
rality of  pleas,  ?t  is  no  objectioVi,  that  a  special  plea  pre- 
sents- matter 'df  defense '  available  under  the  general 
issue,  which  is  also  pleaded; — Dut^ham  v.  Eiddle,  2  St.  & 
.  P.  402;  Ooae,  §  2287;' Pamphlet  Acts  of  1858-54,  p.  60. 
The  refusal  of  this  court  to  reverse,  on  account  of  the 
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erroneoQe  stis^ining  of  a  demurrer  to  a  plef^,  \rherQ  the 
general  iBwe  was  pleird^,  and  tbe  defeme  iDi|*b$;  )iiaY^ 
been  made  tinder  it,  ie  put,  not  u|K>n  the  groiin4  ^ba(  th^ 
Bpecial  plea  was  objeotiopablej  bat  that  no  injury  resulted 
from  the  erroneous  act^pp  bf  the  courts— Rogers  y.  ^Bra- 
zeale,  84  Ala-  512.  There  is  a  copin^on-law  rule^  ^Ubat 
where  a  plea  amounts  to  the  eeperal  issue,  it  should  ]be  90 
pleaded;*'  but  it  is  probable  that  the  entorcenteut  ojf  that 
rule  was  discretionary  with  the  court. — Stophpn^  pa 
PI.  419-422,  ch.  2,  §  6.  It  ^as  no  valid  objectvon.tQ  the 
second  plea,  that  it  amount€|d  to  the  genc^^  issue. 

[2.]  The  third  plea,  setting;  up  a.forip^  f^poverj,  doea 
not  show  that  the  cause  of  a^tioa  iq  tb^e ,  tyvp  spit^  ;E7aa 
the  s^me.  The  cau^e  of^actloi^  ip  thiii  ^9/^  is  tjhe  qen- 
version  of  the  cattle  njentioped.  ^Ijhp  caiua.^  o^  a^Qtipn^ 
alleged  to  have  be^n  the  ^sis  of  the  fojri^r  r^egsv^VY,  ia> 
the  sale  of  the  same  cattle  by  tb,e  4eftndaul  a%  s^^iff. 
It  is  not  averr^d^  that  the  can^frj^ipPi  ;l|of  frhiflf  this  suit' 
was  brought,  was  id/ontical  \y)th  .the  aa)^,  ^r  wlvifh  ^be 
other  suit  was  brought  Thjere  m^  h^vp  been  an  ^^f  iona^ 
ble  oonyersion '  alto^ther  f}istinct  Uqv^  tl^  aoiU*-  iThe 
court  erred  in  ovprruUpg  the  deuiuVrpr  to  thia  jjj^ffi. .  . 

[8.}  The^  luaia  questipa  before  us  is^whetbei:^,^)>p  re^ 
covery  of  nominal  dano^ages,  in  tbeica^qpf  Hoplfjii^OUAu^i 
Sheppard  v.  Shelton,,(the  ^^cisiou.oC  whioh  iu  th^^urt 
is  reported,  under  the.  title  of  Sheppf^rdv,  Sb^^9^  iu 
84  Ala.  p.  652,)  is  a  bar  to  tJiis  suit»  wbpn  it  is  shown  thai 
the  conversion  of  cattle  fpf  which  this-miias  braught  wa$ 
effected  by  the  levy  upon  the  same  bj^tbe  def^ndl^nt,  as 
sheriff,  under  Jieri  facias  against  Sheppard  alone, (and  the 
subsequent  sale  of  the  same  uqde^.  the  exeeution )  and 
that  such  sale  was  the  sale  for  the  mafiiDg  a£  which  the 
former  suit  was  brought  by  the  plaiiitiff  and  .8he|^pard^ 
they  being  joint  owners  of  the  cattle.  To  detlSirmiiie  thia 
question,  it  is  necessary  to  ascertaiik .  whitt  istthe  legal 
cause  of  action  in  this  suit.  The  sheriff,  hating  ati  mtm- 
cation  against  Sheppard  alone,  had  authority  to  levy  on 
the  cattle,  which  were  the  joint  property  of  tber  defebdant 
in  execution  and  the  plaintiff  in  this  case,  and  to  bold 
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possession  of  the  same  until  the^  sale. — AndrewsV,  Keith, 
84  Ala.  T22;  Moor^  v.  Sample,"  3  Ala.  Sl9  ;  Winston  v. 
Ewing,  1  Ala.  129.  The  cadse  of  action  in  this  case, 
therefore,  is  not  a  ConverBioa  produced  bj  the  levy^  taking 
andretainiftg  of  the  property  .up  to  ithe  sale.  The  sheriff's 
conduct  was  legal,  up  to  the  time  of  sale.  A  sale  of  the 
entire  property,  under  an  execution  against  oue  of  the 
joint  owners,  would  render  the  sheriff  a  trespasser  as  to 
the  joint  owner  who  was  not  a  defendant  in  the  execu- 
tion ;  and  this  is  the  cause  of  action,  which  would  accrue 
to  the' plaintiff,  upon  the  facts  stated  in  the  question 
above  propoutided.^— Sheppard  v.  Shelton,  84  Ala.  652 ; 
Smyth  V.  Tankefdley,  20  Ala.  212. 

If  the  wrotigful  sale  of  the  ipropetty  was  th^  cause  of 
action  in  the  forntei*  suit,  and  a  recovery  was  thereupon 
hadj  it  Is  a  bar  to  this  suit.  It  can  make  no  difference, 
that  th<i'  form  of  action  was  different.— Starkie  on  Ev., 
part  2,  p.  198 ;  Tdrleton  &;  Pollard  v.  Johnson,  25  Ala,  300 ; 
Langdoi  v.  Haiford,  20  AU.  582.  Nor  does  it  affect  the 
qtrestioti,  that,  iii  strietncss  of  law,  the  plaintiS's  right 
could  not  hare  bden  properly  adjudicated  in  the  former 
action^  if  k  was  ill  fact  set  up  and  parsed  upon,  in  ti.  court 
of  coriip^^nt  jurlBdiction,  at  the  plaintiff's  instance. 
Tarie^ton  4;  Pollard  r.  Johnson^  supra:  Ifor  does  it  make 
the  former  suit  less  effective  as  a  bar,  that  in  it  the  court, 
by  ait  eironeoQstfiUng,  diminished  the  plaintiff's  recovery 
down- to  merely  toominal  damages. — Smith  v.  Whiting, 
11  Mass,  445;  Planter  ▼.  Best,  11  Johns.  R.  580;  Philips 
T,  Beriok,  16  Johns.  R.  186;  Brockway  v.  Kinney, 
3A.  21«« 

The  oaase  of  aotion  in  the  former  snit  was  the  sale  of 
the  entire  property  in  the  cattle,  by  virtue  of  process 
agaia«|t  ofio  of  the  owners,  and  at  a  place  not  authoriz<id 
by  law;.  The  charge  of  the  court  authorized  a  finding  by 
the  juryiof  the  damage  resulting  from. such  sale,  but  re- 
quired a  dodaotion  from  the  damage  of  so  much  of  the 
proceeds  of  sate  as  was  paid  over  on  the  execution  by 
the  sheriff;  and  instructed  the  jury,  that,  if  the  property 
sold  for  as  much  as  it  would  have  sold  for  at  a  place  pre- 
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scribed  by  law,  and  the  proceeds  of  the  sale  were  all  paid 
over  CO  the  exeeutioD^  then  they  must  find  nominal 
damages  for  the  plaintiff.  The  jury  found  nominal 
damages.  The  e^urt  also  jrafp«ed  to  separate  ^opkilMon 's 
interest  from  that  of  the  deieuBant  in  execution,  and 
allow  a  recovery  of  his  damages.  W.e  think,  that  the 
plaintift's  dam(tges»  resulting,  from  the  sale,  alleged  to 
have  been  wrongful  for  the  two  reasons — that  the  entire 
property  was  sold  under  an  execotioD  against  one  owner,, 
and  thaii  the  saU  wm  at  a  wrong  place^^'-^eM  eaosidertd 
and  adjudicated ;  and  that,  under  the  charge,  tbbse  dam- 
ages were  reduced  to  a  nomitial  amount,  because  the 
property  sold  for  its  Value)  and  the  proceeds  gf  the  sale 
were  paid  over  on  the  executioi).  The  plaintiff  cannot 
again  have  his  claim  for  damages  on  account  of  the 
wrongful  sale  adjudicated;  and  if  this  suit  be  for  the  same 
sale,  it  is  barred  by  the  Jbrmer  judgment.  And  upon  the 
principles  stated  above,  this  case  is  not  relieved,  froih  the 
bar,  because  tb^  ft>rtii  of  action  in  the!  former  suit  was 
different;  nor  because  the  Action  was  not,  in  strictness  of 
law,  maintainable ;  nor  because  the  dourt,  in  th<i  former 
ease,  erroneously  ruled,  that  the  plaintift's  dania|^s  were 
subject  to  reduction  to  a  nominal  sum. 

We.  have  adopted  what  we  conceire  to  be  the  prima- 
faek  construction  of  the  record  in  the  former  s»uit.  We  do 
not  consider,  for  we  do  not  think  it  necessary,  whether 
parol  proof  would  b^  admissible  to  show  that,  in  fiust,  the 
subject-matter  of  this  sQit  was  not  adjadieatefd. 

We  do  not  deem  it  necesiBary  to  decide  any  other  ques- 
tion in  the  case. 

Judgment  revelled,  and  cause  rettianded. 
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BeenV*  Adm't  v.  PhitU^  Golctsby  A  Blevins. 


fC^NfESf  BStirASN  CEBDtfOK  AND'  AOVlKTSlTRATOtf '  OT  tKSOLTBKT  SSTATE.} 

1.  ■  Whal(i^nttitHfb9  miffkieni  J^iny^  cfe7*i:— -A  ckftki  agfthist  kti  imioN 

within  Ibfe'  zM«qiKg  •£  %h^  Uit^i^  (Cl)|o<  <  16i7,)  nh^  it  is  de- 
livered to  the  prQbatejud^e^.or,^  his  acting  clerk,  ip  lus  office,  to 
be  placed  and  kept  oa  filo;  but  merely  placing  it  ip  the  office,  not 
with  the  proper  fileof  papers  belonging  to  the  estate,  and  without 
bringitig  h  to  tht  notice  of  the  jttdge  or  his  cterk,  h  not  *  sufficient 
dlin^i      -J.    .      .  ,  » 

AwEAh  in/ta  tbe  ProWte  Oooit  of  Ballast 

Ik  the  matter  jof  th«  ettate  of •  Bai^jtfinitf  Y.  Baaat,  de« 
i^eoeecli  which  w$a  4e€lar€^  ioaolreDt  oa  the  12th  Aprili 
1^5^:;  ^Q(|^  a^Httiat  whieb  tb«  apt)«lU«8  filed. a  oUim,  on 
tba  22<^.  NoMembery  lS58o^  The  adQiiaiBtratof  'filed  a 
written  objection  ta  the  |iUoi«fi^iice  of  (bie«l4iai,  ^'on  the 
groaud  that.the  tAmabad  i><ot  beeiv verified  in  the  time 
and  atauuer  required  by  Isfw;*'  aa^ao  issoe  was  formed 
on  this  i9bJA«jtU>a.  .  On  (be  lnal»  aa.  a|^are  from  the  bill 
of  exception*,  the  plaioti&' prpdaoe4  an  affidavit  of  the 
justice  and  oon-piiymeot  of.. their  olMm)  made  before  a 
ja&ti^  of  (be  p^sace,  pq  tbe^A^th  vDfoetaber,  1856;  and 
proved  by  one  Roberts,  who  was  the  acting  clerk  in  the 
office  of  the  probate  judgdi  '^that;  fooie  tinu)  after  tbe 
time  for  filing  claims  against  said  estate  had  expired,  to- 
wit,  after  the  lapse  of  nine  months  from  the  declaration 
of  insolvency,  plaintifiB*  attorney  came  into  the  office  of 
the  probate  judge,  and  requested  witness  to  look  and  see 
whether  there  was  any  affidavit  to  said  claim ;  that  they 
both  looked  in  a  box,  in  which  all  claims  against  insolvent 
estates  were  kept,  and  said  attorney  there  found  the  affi- 
•davit  above  mentioned,  but  not  in  the  file  of  papers  be- 
longing to  said  estate ;  and  that  he  (witness)  had  neyer 
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Jkfar«  seen  ««|<)  |f£d^vit»  SnU  Affikdavh  was  not  marked 
/2e4;  nor  wftf  the rt  wnj  evidfeivev  thail»tb#«lteiition  of  the» 
probate  judgty  cirrf  any  oiM  #ctti!yg>ft)r  hlra,-  had  ever 
been  called  <o  it ;  nor  f^aiarfy  other  eridence  oflfered  in 
relation  to  the  filing  6f  said  affidavit,  or  the  ycrificatioD 
of  said  claim.  This  being , all  the  .eytd^Dce^  the  court 
overraled  the  objection  of  the  admin isWaior,  aord  allowed 
said  claim;;  to  whicb  said  admioi^i^ater  exoepted/'  and 
which  be  ^itoW  BsstAgtiB  Afl  error. 

Whitb  k  PoRTis^  for  appellant. 

Jas.  Q-  Smith,  and  Jno.  t.  Morgan,  contra. 

8T.0NK,  X— [Feb.  26, 186t]-pA  claim,  and  its  rerifi- 
cation,  delivered  to  the  judge  qf  probate,  or  to  his  acting 
clerk,  m  hie  o£Sice,  to  be  j^luced  and  kept,  on  file,  must  be 
regarded  as  *♦  filed"  wjthin  tie  mea»i;iing  of  section  1847 
of  the  Code. ,  Me jrely,  placing  such  p^perin  the  office,  not 
with  the  proper^filQ  of  papers  belonging  jto  the  particular 
estate,  and  without  bringing  such  paper  to  the  notice  of 
the  judge;or  his  clerk|  wpuld  not  be  a  filing  within  the 
spirit  of  the  statute. 

XH^  evidence  before  the  probate  court,  without  more, 
does  not  prove  that  the  affidavit  yorifying  the  claim  in 
this  case^  wasjfi^ff^  iothe  office  of  the  probate  court  within 
the  tim^  allowed  by  law. 

Eeyeraed  and  remanded. 


Wood  vs.  backer. 

[aCTIOR  ox  ATTACHaiXNT  BOND^   FOE  DAMAGES,] 

1.  JBWic«,  and  vin^ktive  damag^i.-^lti  an  action  oil  an  attachment  botid, 
Hihe  •Itacbm^tit^wiia  adt vexaiktaferMagaiiiftt  ike  def^dant'in 
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malioe  towards  a  IkM  pentkis  Wlio,  Uiough  a  Jo^Rt  obligor  wHK  tlra 
P    defencknt  w atoefamtnt; wm. ffbi apftrlf  totb«  fr^Ms,*  dflbrds 

no  groand  jGor  ih#.T^coF«ry  ff  fiuidietm  4«m«ig^i 
2.  Admi$9ibili{y  of  4^aratipnjfH$jfartqfre0ffestm,r^yh»  dadivf^im* 

of  the  plaintiff  in  att%cl^iiieot^  to  bis  attorney,  as  to  hpreaspJiA  for 

suing  01^ t  the  process,  made  at  the  time  of  suing  out  the  wiit, 

are  admissible  ^Idenca,  in  an  action  on  the  attachment  bond,  as  a 

part  of  the  rd»^«gfts. 
8.  General  obfech^n.  la  eiffiictm*'^^  geiMral  ol^ti^n.io'avldeiioei  a 

part  of  which  is  admissible,  may«l>9  Of&nuUA  •nfif^. 

Appeal  from  the  Qircviit  Court  of  Dallaau 
Tried  before  the  Hon.  ^k%.  Cook, 

This  action  was  brought  by  William  Wood,  against 
Stephen  B.  Barker  and  others,  the  sureties  of  said  Bar- 
ker; and  was  founded  on  an  attachment  bond,  executed 
by  the  defendants,  in  a  suit  previously  brought  by  said 
Bai^cer  against  the  plaintiif  in  this  suit  The  attachment 
bond  was  conditioned*  as  the  statute,  prescribes.  *the 
breaches  alleged  in  the  complaint  were— Ist,  that  the  at- 
tachment was  not  prosecuted  to  effect,  but  was  dismissed 
by  the  plaintiff  therein  •  2d,  that  said  attachment  was 
wrongfully  sued  out;  and,  8d,  that  said  attachment  was 
vexatiously  sued  out.  Issue  was  joined,  as  the  bill  of 
exceptions  states,  *^on  ea6h  breach  of  the  plnititiff's  com- 
plaint." On  the  trial,  after  the  plaintiff  had  proved  the 
issue  of  the  attachment,  its  levy  by  service  of  gartiish- 
ment,  and  the  dismissal  of  the  attachment  %uil,  in  vaca- 
tion, before  the  commencement  of  this  suH, — ",he  offered 
one  Gibson  as  a  witness,  who  was  a  joint  obligor  with 
him  on  the  note  which  was  the  foundation  of  the  attach- 
ment-suit, and  offered  to  prove  by  him,  that  said  Barker 
told  him  (witness),  after  said  attachment  was  sued  out, 
that  he  sued  out  said  attachment  to  y^x  and  harass  him 
(witness),  and  to  injure  hitn  in  his  standing  in  the  com- 
munity, because  he  had  relused  to  go  security  for  said 
Barker  on  a  replevy  bond.  The  dourt  refused  to  allow 
the  witness  to  prove  said  Barker's  declarations  to  )mio» 
and  the  plaintiff  ozcepted/'  The  disfeodaat  introdoced 
as  a  witness  one  of  hit  attorneys  in  tbe  attacfament  Mit| 


OF  ALABAMA, ^ 

''*by  whom  he  proposed  to  prove  his  reasons  for  suing  out 
aaid  attach xnent,  as  stated  at  the  time  to  said  attorney,  and 
the  reason  why  the  attachment  suit  was  dismissed.  The 
plaintiff  objected  to  tkis^^tevideiicey  ittt  the  court  over- 
ruled the  objection.  The  witness  testified,  that  the  de* 
fendant's  reason  for  suing  out  said  attachB^nt,  te  stated 
to  him  at  the  time,  was,  that  the  plaintiirnad  dei^eiyed 
him  as  to  his  ability  to  pay;  and  he  wfts  afraid  that  QU>son 
alone  was  not  able  to  pay  4he4ebi)  ftad  4hAl  tha  atlach- 
ment  suit  was  dismissed,  by  his  adriee,  beeaiiee  theikffida- 
vft  on  which  it  was  fcmnded  was  defective."  The  plaintiff 
objected  to  this  evidence,  and  reserved  an  exception  to 
the  overruling  of  bis  objection.  The  several  rulings  of 
the  court  on  the  'evidence,  to  which  Mceptiou  were  re- 
served, are  now  assigned  aa  error. 

Geo.  W.  Gayle,  for  appellant.  • 
Thos.  H.  Lewis,  contra. 

R.  W.  WALKER,  J^3u\y  24,.18dO.>-^If  the  attach- 
ment  was  not  vexatious  as  agatnst  the  defendant  himself^ 
the  fact  that  the  attaching  creditor  was  actuated  by  malice 
against  some  third .  person,  not  a  party  to  the  process, 
affords  no  ground  for  the  recovery  of  vindictive  dajuages 
in  this  suit. 

[2-3.]  A  part  of  the  testimony  of  the  witness  Williams 
consisted  of  the  deelarati(|nB  which  the  d^f(»ndaut  made 
at  the  time  the  attachment  was  issued,  as^o  hi^  reasons 
for  having  it  issued.  Thepe  deoUrf  Uons  were  admissible 
as  pSrt  of  the  res  geaice.—'Pitts  v.  Burroughs,  .6  Ala.  785-6, 
and  cases  cited  ^  BMriof  v.  Uoof^t  ^^  ^)a.  $90t;  gftnford 
V.  Howard,  29  Ala.  695..  Tbe  exception  taken  was  to  the 
admission  of  thre  whol^  pf  the^witi^Qsa'  evidtniee;  and^  as 
part  of  it  was  adiuissible,  this,  Qomrt  will  not  reyerse,  even 
if  other  portioqfi|  ;)if  it, were  ill^l.  On  that  poiut,  how- 
ever, it  is  not  necessi^ry  for  us  to  express  an  opinion. 

Judgment  a^rq^e^ 
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E:AJK^ABY  va.  £«AMB£BT. 

[action JIA  Fl^QXUSORT  NOTX,  BT  BN90R81E  AGAINST  KAKBR.]  ' 

1.  Jffir&r  without  tnjuri^  in  iwlaihing  demMrrer  to  ipecial  plea.'—Th^^ 
AfstftlttiBg  ^  a  deimiDrfeff  lo  a  fipeoial  ptea,  if  erroneoos,  is  not 
ftndlable  U.ile.d«feiKktiWwk»a  the  rvoord  shows  that  he  had  the 
Ml  ben^iii  #f  th^  m<04  iekvfifi  ttnder  tha  g^toeral  issue. 

2.  What  if  noaihbU  waier  gtn^ral  issue. — In  an  aption  on  a  note  (iven 
for  the  purchase-money  of,  land,  a  promise  by  the  vendor  to  cancel 
and  destroy  the  note,  in  coDsideration  of  the  fact  that  the  land 
was  subject  to  overflow,  when  he  had  feprmnted  that  it  was  not, 
k  tttaflable  hs  a  dslsnse  trnder  the  pl^  of  the  geneml  issue ;  bat 
the  vendor's  misrepresentatioii^  as  to  any  material  matter,  which 
constituted  an  inducement  to  the  purchase,  and  on  which  the 
purchaser  relied,  is  only  available  under  a  special  plea  of  set-ofi^ 
by  virtue  of  section  2240  of  the  Code. 

8.  Plea  of  fraud. — In  an  'action  on  a  note  given  for  the  putohsse* 
money  of  land,  a  special  plea,  averring  the  vendor's  misrepresenta- 
tlen  as  to  tk  ma|tel*ia)  iiaitor,*  aad  ceiis^ueat  iitgury  to  the  pui'chaser, 
but  conktinii)^  no  livem^i^nt  that  sttph  misrepresentation  milled 
i  the  parcbaser,  or  constituted  an  indacement  to  the  purchase,  or 
was  relied  on  by  him,  fails  to  ma&e  out  a  case  of  fraud. 

Appbal  from  the  Clrciiit  Conrt  of  Ooosa. 

Tried  before  the  Hon.  Porter  EiNa.  ' 

T^n  action  ^&s  brought  by  John  M.  Lambert,  against. 
A.  T.  E!atiimdy;  and  was  fotibded  on  the  defendaht's 
promtCToty  note,  of  whieh  the  following  id  a  copy: 

^  $1100.  On  or  before  th6  Ut  Jamnaiy^  1858, 1  promise 
to  pay  fifttnnel  Lambert,  or  beafer,  th6  BOm  of  eleven 
hundred  dollars ;  to  be  paM  in  cotton,  at  eight  cents  per 
ponnd  the  crop  rottud,  on  the  plantation,  or  at  the  near- 
est convenient  srin,  feir  valne  recdved  of  him  this  15th 
November,  1855;  ieing  for  land— sotlth  half  of  section 
twelve,  townahip  twenty-fonr,  nmge  eighteen;  mth  in* 
terest  from  1st  January,  1S&6*" 

"A.  T.  Kahkadt/' 
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The  defeo^Urat  f  leaded-^lst,  that  thf  plai^tW  was  DOt 

tke  party  really  i^tef^sted  ia  the  aaU;  24,  :Uie.  astute  of 

Mmitstieos  of  sue  jeere;  8i,  the  geQentl  meii^;  fmd,  4Ui, 

especial  plea  ia  tbfeae  woxdd:  '^ DefwdfiaMc^niea  each 

and  every  allegation  in  said  declaratioo  coataiaed)  and 

a?^r6)  that  aaid  oote  was  giv^a  for  the  porohaee^moDey  of 

tke  south  b^f  of  a^tiou  twelve,  townahif  tweaty-foui:, 

imige  eighteen ;  that  Samaei  Lambert,  the  paj-ee  of  aaid 

note,  represeated  to  defendant,  at  the  time  of  said  pur- 

dme,  that  no  part  of  aaid  landa  overflowed,  when  in  fact 

a  great  portion  of  said  laodedid  overflow^aud  said  Lwakf 

bert  weH  Impv^  that  fact;  and  that  a^'id.  ^^i^daut  was 

thmbiy  ipjiatly  damaged,  to  more  than  the  amoaut  of 

afrid  note.    And, defendant  avera,  that  afil|erwiirds,''  &o., 

'^before  the  transfer  of  aaid  note,  defendax^  offered  to 

l^^scind  sajid  contract^  and  to  give  up  said  land  to  Samuel 

Lambert;  and  that  said  Samuel  Iiambert  decliiied  and 

•le^NOd  to  rescind  said  contract^  but  promised  and  agreed 

with  said  defendant,  in  consideraftionof  tfao  fact  that  said 

;||iiid  did  overflow,  and  of  hia  false  *  representations  as 

Jiforesaid,  to  Mlovr  him  a  deduction  on  the  purchase- 

money  of  aaid  laod,  amounting  to  the  entire  sum  of  said 

ttote,  and  further  agreed  to  give  up,  cancel  ai^d  destroy 

aaid  note.."    To  this  special  plea  the  plaiutifl*  demurred^ 

^B  the  lollowing  ap^oifi^d  grounda:  ^^Ist,  because  said 

|ilea  doea  not  show  that  said  defendant  was  induced  to 

l^rchaae  on  account  of  said  alleged  false,  representations; 

idf  because  said  plea  purports  to  answer  the  whole  cause 

•ef  Eoticti^  and  concludes  to  a  partou^y;  ^d,  because  it  is 

en^m^otative;  4th,  because.it  ia  liouble;  and>  5th,  be* 

SMse  it  ia  repagnant,  and  oontaioa  w^atter  that  is  sur- 

plnaage."    Th^  jsonrt  suatained  the  demurrer,  and  the 

eause  waa  tried  on  isane  joined  on  the  other  pleas; 

The  aasiaining  of  the  demmrrer  to  the  4th  plea  is  here 
MBigaaeA  ae  error^  togMher  with  tbe  Nlinga  of  the 
wbWt  ioa  thie  evidt Qee,  and  iit  the*  chirgea  to  the  j  ury. 

L.  B.  Pamohs,  for  the  appeHant. 
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•I.., , *  -  , 

A.  J.  WALTER,  0.  J.— I-JttJy4,  I860.]— The  fourth 
J>1ea  firtt  (Wtneii  all  the  allegations  of  ihi  cJtompltf  n  t  Bo 
fhr  aa't>piaf  denfal  ft  eonceffiei,  there  t^ae*  no  prcjadrce  to 
fhe  defehdan^  f\r<rtn  eoatainirtg  the  demnrr^  to  the  plea; 
for  it  pre^entfed  tio  defense  not  avaiiaMe  ijnder  the  genertd 
issne,  which  was  also  pleaded.  So,  aTsb,  the  agreement 
to  cancel  an^  destroy  the  note,  in  consideWition  of  t&e 
orerflow  of  thd  land  for  which  the  note  was  given,  and'of 
the  false  repre^eibtation  as  to  that  matter,  cotild  ha^ebeea 
given  in  evidence  under  the  generaf  issae;  and  the  phtin- 
tiff  sustained  no  prejudice  firom  the  demurrer  so  iarak 
that  defense  was  concerned. — ^1  Chicty  on  PI;  478;  Stdl- 
ham  v.  Stedham,  82  Ala.  625 ;  Fail  &  Milfes  vi^cArthor, ' 
81  Ala.  26.  Besides  these  two  matters,  however,  the  "plea 
contains  allegations  to  the  effect,  that  the  note  was  given 
for  the  purchase-money  of  a  tract  of  >andj  that  the  ven- 
dor represented,  at  the  time  of  the  purchase,  that  tte 
land  was  notsubjecrt  to  overflow;  that  a  great  portion  Of 
It  was  subject  to  overflow;  that  the  vefidor  knew  thrtt 
fact,  and  that  the  defendant  was  thereby  damaged,  to  an 
extent  beyond  the  amount  of  the  note.  We  have,  in  thh 
part  of  the  plea,  the  averment  of  a  misrepresentation  ts 
to  a  matter  which  seems  to  have  been  material,  and  of 
injury  to  the  entire  amount  of  the  note,  but  no  averment 
that  the  misrepresentation  misled  the  defendant,  or  that 
it  constituted  an  inducemient  to  the  defendant  to  malbe 
the  contract  of  purchase,  or  was  relied  upon  by  the  di^- 
fehdant.  On  account  of  the  failure  to  make  such  avet^ 
ment,  the  p\ek  ftiils  to  make  out  a  case  of  fraud.— Pritcbift 
V.  Munroe,  82  A?a.  601 ;  8:  0.,  16  Ala.  t86;  Bailey  ^.  Jor- 
dan, 82  Ala.  80*;  Foster  v.  Oressett,  29  Ala.  898;  Read^. 
Walker,- 18  Ala.  828 ;  €o2«Jins  v.  Whittaker,  8  8.  &  P. 
822;  2  Chitty  on  Fl.  eSt,  688,  689.  There  waaf,  tb««- 
fore,  noreversibte  error  in  rejecting  any  of  thetbreekiat- 
ters  of  defense  brought  ft>rward  in  the  plea.  SifioeliA 
adoption  ^f  the  Oo^  the  defame  offhsBd  n  airaKttbta, 
under  the  plea  of  set-off,  to  a  note  given  for  the  purchase- 
money  of  the  land;  bQfcaaet^ft':»  only uml&bl^ under 
a  special  plea.    The  defendant,  having  po.spet^al'^lM  of 
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eet^o^  canfaot  have  'th«  ad^otage  of  tbU  4efenae  by 
virtae  of  the  provUioa  of  tb^AOode  allad^d  to.  The  de- 
fense against  the  vendor's  suit  for  the  purchase-money, 
OR  tfae  ground  of  fra^,  cotiM  iiOt»  under  Mr  system,  be 
made  under Ibo  general  issue ;  fi^r  it  is  hodefsnse  at  law, 
as  held  in  mnneroas  eassa,  esoepi  by  virtws  of  the  pits 
vistoa  of  the  Code  which  allows  a  Be^ofi>  of  any  rccfipro- 
sal  cause  of  aslieo  not  souvdittg  in  damAges  merely .«-- 
Islly's  Hein  V.  Allen,  84  Ala.  668. 

There  was  no  error  in  thrs  exclasion  from  the  cODsi'3era- 
6on  of  the  jury  of  the  vendor's  'misrepresentations,  as 
fljert  was  no  issue  upon  which  they  were  admissible. 
The  bin  of  exceptions  does  not  show  that  the  ei'ldence 
eftred  by  thfe  defendant,  as  to  the  payee  of  the  note  be- 
ing about  to  ledvc  the  country  in  May,  1867,  was  i^elevant 
to  the  issues  before  the  Jury.  'Not  being  Me  to  perceive 
the  relevancy  of  the  evidence,  we  cannot'  hold  that  the 
court  erred  In  exeludkig  it.  '    ' 

Judgment  affirmed. 


TJKION  INDIA  KTJBBEE  COMPAQ  Yw.  MITCHELL. 

[OARNISVJtSNT  C»  JUpaaBtfT.] 

1.  Execution  qf  JMof  excqptionr.—JL  bill  of  ezoeptions,  which  is  with- 
oot  date,  and  wbioh  Ib  not  shown  hy  the  record  to  have  been  signed 
within  the  tisaa  prsseribed  by  the  statato,  (Gods,  {  %%b%,)  wiil  be 
r^je«sfted^  oa  o»otl9ai  as  forming  mo  |Murt  ol  the  Record. 

1  WTMirttg^tkHlm.  ar9  available  Uf  fM/dif  in  ^wm«Am€ia.— The 
allowaoce  of  a  le^-off  claimed  by  the  garnishee,  againvt  the  claims 
admitted  by  him  to  be  doe  to  the  defendant,  or  to  his  transferree^ 
is  not  a  matter  of  wliich  the  plaintiff  can  complain  on  error,  when 
the  record  shows  that  he  contested  the  transferr^e's  right  to  the « 
elldma,  and  that  the  jury  found  the  issue  ia  fiiror  of  the  transfer- 
i«e. 


318  SUt>lfEME  00X7RT 

• — . , : 

Union  India  Knbber  Company  t.  Mitoll^ll. 

Appbal  from  the  Circtiit  Court  oi  Daltee; 
Tried  before  the  Hon.  Kiti  Cmk. 

Ths  ^3|ie)Ifia^  w4hiQ  cast^  Iv^yiag  recoye^c^  jodgiaeiit 
against  JoiMM.fc  Co*,  (a  nereaatile  firm  in  S^Um,  q<w- 
posed  of  Ahmn  Joivdi  Md  Wi]iuw  Icikee,).0M4  out  pro- 
ceas  of  garniehineiiton  it,  Md  8uiutvK>Md  Jo^q  T.  MoigM» 
the  ad(Btt}i«y^or  pf  .WiUiimi  M.  Mi)rphji  deoeaaed,  as 
the  debtor  of  said  JoumM  Cou,  or  either  of  .Isbem.  The 
garniahee  answered;  adoutti^  th^t  8aid.Jp9^s  had  pre- 
sented to  hia^.as  admiuistrator^  se^reral  claims  agaiast 
his  intestate,  aot^ount^og  ia  the.a^regate  to  about  $507^ 
statiag  that  he'had  beep  poti^ed  by  Jaoes,  sioee  the  pre- 
seotatioa  of  sa^d  claims^  that.thej  had  be|e^  transferr^ 
to  oue  Jpba  Mitchell,  9^  cpliateral  sei^uxity  agaiust  a  note 
for  91000,  executed  bjr  said  Jones  as  principal,  and  b; 
said  Murphj  apd  othgra  as  sureties;  and  claipoiing  the 
benefit  of  a  set-off  which  he  h^ld  agaiiii^t  these  deinaDdd* 
Mitchell  having  bf  en  brought  in  on  notiQey  ai».  issue  was 
formed  between  him  and  the  plaintiff,  respecting  the 
right  to  the  transferred  claims.  The  jury  found  the  issue 
in  favor  of  Mitchell ;  and  the  court  thereupon  rendered 
the  following  judgments : 

"This  day  came  the  plaintiff  and  the  claimant,  by  their 
attorneys,;  and  issue  being  joined  upon  the  claim  as- 
serted by  the  said  Mitchell,  thereupon  came  a  jury,**  4c., 
**who,"&c.,  "upon  their  oaths,  do  say,  *'We,the  jury,  find 
the  issues  in  favor  of  the  claimant.*  It  is  therefore  con- 
sidered by  the  court,  that  Sfyd  plaintiff  is  not  entitled  to 
have  and  recover  of  the  garnishee  anythiijg  upon  his 
answer  filed  in  this  cause;  ojokd  it  is  furtbev  Qonsider«»d 
and  adjudged,  that  said  elalDiaot,  John  Mitehel),  go  henee, 
and  recover  of  the  plaintiff  his  costs  in  thle  behalf  ex- 
pended," ftc. 

"In  this  case,  the^parties  came,  by  their  attorneys;  and 

^the  garnishee  having  proved  that,  before  the  issue  of  the 

garnishment  iu  this  cause,  and  before  tUoteansfer  to  John 

Mitchell  of  the  claims  set  forth  in  said  answer,  it  was 

agreed  between  Abner  Jones,  who  was  the  sole  owner  of 
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thq  cliuai9  proftwted.  by.  .Um  to.imd.UofgiM»ty.«i  tk#  »(l<* 
min]^tr»tar  of  md  Mariilgr*  tMt  ail  ihf  itCMndf  ;9et  lo^k 
in  8&i^  ftDCwer,  in  filvOr  of  ^)d  Miliv]»7f  fCMOlt  4|m4 
Aboer  Jones,  Jones  &   Ickes,  Iq^ 'A.  Co^nvd  ifpoes,. 
Hnfiman  &  Miltpn,  should  be  a  good  and  valid  set-oft' 
agaioei  the  elaims.  of  said  Jo»#>  i^gniMt.tba  /^Mte  of  said 
Marpbj;  m4  il  also  afigpfariiif  m  tfe^  fSMlsf^Kxa  <4  iM  - 
cinrty  tbikt  lh»  bakiac^  <liia  &on»  said  Mc^fsaOi^  awb  %^ 
mmi««mtar,.aftar  d^dttct^iag  aai<)  8«troS,  ist|8P  4^ao4; 
that  said  balsM^  \^fw  tmnif^vitd  bj- a^id^Joaev  to  9Rid 
MitiShell,  before  the  issae  of  said  garnishment, — it  it 
therefore  considered  by  the  court,  that  said  John  T.  Mor- 
gatt)  aa  Mah  adml4iatlMor|  go  Jtejioe^diacharKed,  and  ve- 
covor  of  the  plaioiifi*  Md  Jataaa  Q*  Siailh^  Uia  aur^y^* 
the  ooata  of  tbia  proaaadipg^'^  Jto. 

Theae  judgtiiefite  Wtr9  readarad  «a  the  9\h  Jiuei  ia^9< 
There  ia  9k  bill  ef  «i^c0p|ieM  iu.  tha  r#cQfd|  whiph  is.witb<« 
out  datai  aad  icm  aM'  parpoti  to  bwa  baea  ^gn^  ii) 
t^rm  time  ;^>pt  is  anarkiMi  by  the  elevk,  -^  Filed  20tb  Juoe, 
1858.*' 

The  judgments  i£<iva  eo|>la49'  midi  tbe  aev^rd  naliiigs  of 
the  ecmrt  to  .wbioli^aKaaplieiirwHe  reserved,  are  bow  as- 
^gaed  aa  erter. 

Albx.  &  Jnow  Wai7E,  with  JiS*  Q.  Smith,  for  the  apir 
pellttpt,  argued  the  several  assignimaats  of  error;  and,  eo 
the  anetkm  of  die  appellee's  codmoI  to  strike  tbe  bill 
of  exeepttdaa  f fMa  tbe-necard,  aulmitted  these  viewst 
The  mot  of  1S4A  required,  that  the  bill  ef  exceptiooa 
should  be  afErmatii^ly  show  a  te  have  been  signed  in 
term  ticea,  er  within  ten  days  thereafter  by  oonaeat.--* 
Weed  r.  Brown,  6  Aku  564.  But  the  language  of  tbe 
Code  (S  2358)  is  materially  different  iiHHa  that  of  tbe 
former  statute.  Here  is  an  act  of  a  judicial  o&eer  ef  the 
State,  done  in  his  official  capacity,  but  at  whatitime  does 
not  appear;  if  done  within  a  certain  time,  it  was  a  mat* 
ter  of  official  duty,  the  refusal  to  perform  which  was  a 
misdemeanor,  (Code,  §  2356;)  if  done  afterwards,  it  was  a 
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phiiii  rlolfttieii  of  Ma-oilckl  daty.  Under  these  circum^ 
Btttat^es,  thte  eouri  moet  {NPesiiioe  that  the  officer  per- 
fortned  his  duty,  Md  not  tb«t  tie  violated  it---4  Phil.  Er, 

(O.  ft'fi.  Notes,)* 469r«l. 

Jiro.  T.  Mom#Air,  MMim,  insisted  that  the  Mil  of  ^xcep- 
tiMs  eoald  net  be  regarded  as  a  part  of  the  record,  and 
cited  the  Mlowlng  eaeesr  Wood'  ▼.  Brow%  8  Ala.  £63^ 
E!tt«iheti  V.  Moy^  IT  Ala.  148,  494}  Haden  v.  Btdwd, 
2ft  A'lu.  572;  Mterrah  v.  Br.  BMk  at  Deeatnr,  20*  Ala. 
892. 

STOKE,  J.-^r^h  It,  1861.>-The  bill  o<  exoeptions 
foQttd  f&  this  reoordk  witbcmtdate;  Hod  the tbcord  con- 
tains no  evidence  that  it  was  eignvd  in  tercb  time,  or 
within  ten  days  afterwards,  pursuant  to  written  consent 
of  the'  parties  fer  that  p«rpoee»-^Code,  |  <28W.  A  motion 
has  been  made  to*  eiieliide  the  bill  int  eixdeptions;  and 
under  these  eirc«faelancei,ii  m^jartt{yiyf  the  court  holds, 
that  the  exceptions  eannol'  be^ '  i^egaHM  as  a  piot  of-  the . 
record. — ^Eitcben  v.  Moye,  17  Ala.  148;  Haden  v.  Brown, 
32  Ala.  572;  Cok  ▼.  Wfaitfiel<|,  18  Ala.  78& 

[2.]  The  bill  ef  eoDBefAiana.  betag  ecdladedi  Ibb  eaae  ia 
brought  down  to  narrow  limits.  On  aa  iasM  Iwtween 
the  plaintiff  add  transferree,  the  jury  have  affirmed  the 
validity  of  the  transfer)  and  the  court  tbetenpoa  dis- 
ehai^ed  the  garuiabaa.  WfaMhar  the  ooart  aorraetly 
ruled  oa  the  subject^  the  garaiahfa's  tiglit  <of  sat^ofl^ 
we  aeed  not  inqnira,  aa  tbi^  is  aaubjaet  whioh  dMsaot 
eonoeni  the  present  appellant  If,  therefore,  the  court 
aommitted  any  error,  (^ieh  we  do  aot  decide,)  it  was  an 
errer  to  the  prejudice  alone  of  the  tramferree;  and  he 
alone  woold  be  beard  to  complain  of  it,  ia  a  content  be- 
tween theae  parties. 

Jadgmrat  a&rmed. 
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BURNS  vs;  HUDSON. 
[bill  III  SQvirr  st  rBMi  cotkbt,  for  BBCorisBr  or  slaybs,  as  part  op  ^ 

SkPABATX  BSTAtly  WITH  A€CO0KT  OP  filRS,  Ac] 

1.  Etubamti  marital  right*  in  and  to  wifii  personalty. — Prior  to  the 
adoption  of  the  stAtutes  of  this  State  securing  to  married  women 
theilr  separate  estates,  if  a  slave  was  given  by  a  father  to  his  mar- 
ried daughter,  of  was  purchased  by*  the  daughter  at  the  adminis- 
trator's sale  of  her  father's  estate,  and  was  not  in  either  case  set- 
tled to  her  separate  use,  the  husband's  marital  rights  attached,  and 
the  slare  becam^  his  i^bsolute  property. 
8.  Yarianet  "between  atUgations  and  proof. — ^The  bill  alleged,  that  the 
slave  in  oontroverby,  in  which  the  complainant  claimed  aseparate 
estate  under  a  contract  between  her  husband  and  one  J.,  was  sold, 
conveyed,  and  delivered  by  her  husband  to  said  J.,  in  consideratiou 
of  the  latter'B  agreement  to  become  surety  for  him  in  a  ceirtain 
Mw-suitf  and  to  j^y  whatever  Jifdgm«tU>  mig|i|  be  recovered  against 
him ;  *'  aiHi  that  whatever  might  be  left  of  the  value  of  the  negro, 
and  her  hire,  after  satisfyiog  the  judgment  that  might  be  recovered 
against  B.  (the  husband),  and  the  girl  herself,  if  she  was  not  taken 
to  satisfy  the'jisd^meiit^  J.  was  to  oonv^  tA,  and  settle  upon  com- 
plaiaaai,  in  ker  cmm  viglit,  a^4«B  her  owb  m\t  and  separate  estate, 
a&d  to  her  heiis^"    Th^p'oof  waai  that  B*  delivered  the  slave  to 
J.  to  indemnify  him  against  his  liability  as.  surety  for  the  costs  o^ 
;the  law-suit,  ^  upon  condition  that,  if  the  suit  should  go  against  6.' 
the  negro  was  to  be  sold,  and  the  proceeds  of  sale  to  be  first  applied 
to  the  payment  of  the  costs  of  the  suit,  i{  necessary,  and  the  resi- 
due, if  Mxji  to  be  paid  over  to  the>  oompUiiiant ;  but,  in  the  event 
.  4hat  B.  gain^  the  sint,  the  negro  was-tabe  put  in  the  Ipossession 
of  the  complainaati  m  her  ow«  and  separate  property*  and  J.  was 
to  transfer  to  her  all  the  ^itle,  interest  and  claim  that  he  had  to 
the  negro„for  her  separate  use  and  benefit."    Htld^  that  there  was 
.    a  fatal  varUuM>e  between  the  allegations  and  proof. 
V  Amia»-^-«SOi  where  the  bill  alleged, .  that  J.,  in  punuance  of  his 
.ptef kiws  ^QBitraoi  frith  B.,  veHMilly  tfold  and  delivered  the  slave  to 
4he  complainant^ <aa. her  separate  estatOiin  consideration  of  her 
r  promise  to  secure  and  indemnify  him  against  his  liability  as  surety 
for  B.  in  the  law-suit;  while  the  proof  only  showed,  that  he  de- 
livered the  sli^e  to  her,  and  said  that  he  made  no  farther  chum  to 
ike  •Itfre,-**^  «tfiance  was  held  tsXA. 
44hsM;r-*«»,whecetke  bUlalleged»th*|lli«49omplai9ent  afterwarda 
'  4e^ifMi  tM  alfi^e  lo.  the  defendAn^  npon  his  promiae  and  igiee- 
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ment  to  indemnify  J.  against  his  liability  as  surety  for  Boio  satis- 
fy whatever  judgment  might  be  recovered  against  B.,  to  keep  the 
slave  hired  out  at  a  specified  price,  to  return  her  to  the  compkin*  . 
ant  after  it  was  asc^tained  what  he  had  to  pay  on  the  judgment 
against  B.,  if  the  negro  was  not  taken  to  satisfy  the  judgment,  and 
to  account  for  her  hir*  i  while  the  proof  showed,  th^l  the  defend* 
ant's  agreement  wa#  to  take  the  place  of  J.  as  surety  for  B«,  and 
to  dispose  of  the  slave,  at  the  termination  of  the  suit,  in  like  man- 
ner as  J.  was  to  have  disposed  of  her  under  hia  a^eem€At  with  B., 
as  above  stated, — the  variance  was  held  fatal. 
5.  Dismissal  without  pr^udic^, — The  complainant  iji  this  case  being  a 
married  woman,  suing  by  her'  next  friend,  an4  there  beings  a  fatal 
variance  between  the  allegations  and  proof,  the  bill  was  dismissed 
without  prejudice. 

APPKAI4  from  the  Chancery  Court  of  Calhoun. 
Heard  before  the  Hon.  J[ ami^s  B.  Clark. 

Tfi[9  bill  in  tbia  eM»  wae  &mi  by  Miv^  Hfthuldm  Barna, 
the  wife  of  A.  S.  Buras,  wng  by  htr  »«xt  frieiid^  agaioat 
Samuel  P.  Hudoon  and  the  said  A.  8.  Batub;  and  sought 
a  recovery  of  certain  ^lavv^fl  in  the  possesaion  of  Htidson, 
in  which  the  complainant  claimed  a  separate  estate^  with 
an  acoouut  Qf  their ikini*  'The  o^mplaixM^nt  aaMrte4  title 
to  the  8lav«8  undent  irerbftl  gift  froa^  her  fiithir^  ia  Sooth 
CaroliflA,  ?n  1831,  of' the  female  slave  who  wad  the  moth- 
er of  all  the  others;  a  subsequent  purchase  of  said  slave 
at  the  administrator's  sale  of  her  father's  estate,  in  South 
Carolina,  piior  to  the y«ar  1840 ;  a  verb^oantraqt  between 
her  said  huslMnd  and  o»e  John  P.  Jeaniogs,  linade  soae 
time  during  the  year  1842  or  1843,  by  which  Jennings 
obtained  the  possession  of  said  slave;  a  subsequent  verbal 
(joiitract  betv^een  Jennings  andhers^lf^  by  which  she  ob- 
tained the  possession  of  the  slave;  and  a  verbal  .cpj^tn^qt,  ^ 
of  later  datei,  between  herself  and  the  deteuknt  IXiidMnfL 
under  which  she^  deli'rered  the  slave  to  Mm»    Tke  tlefead- 
ant  Hudson  denied  the  title  asserted  by 'the  eompfainatft, 
and  claimed  title  in  himself  under  a  purchase  from  said 
Jepn^ngs  a^d  A.  8.  Bnrna,.  made  in  th^  presenoe^  and 
with  the  consent  of  theoemplcdaaat    Th^  iMtei^i«l  1^^ 
gattons  of  the  bill,  aihI  the  i^nbstanee  of  the  e^ideho^^  u% 
stated  in  theoplniotf  of  the  court.    Ohlkml  hoariii^,  bn 
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pkadings  aod  ^roof,  th^  cheDoellor  disaiiaeed  tbe  bill ; 
a6d  bia  de<^ree  is  nowaaslgned  as  error. 

JoHK  White,  for  the  appellant, 
Q.  C,  Whatlby,  contra. 

E.  W.  WALEER,  J.— [July  4,  I860.]— There  is  no 
doubt  that,  when  the  contract  was  made  between  A.  S. 
Burns  and  John  B.  Jennings,  the  negro  girl  Lucy  was 
the  property  of  the  former;  for,  whether  we  consider  the 
original  source  of  title,  as  a  gift  from  Mrs.  Burns'  father 
to  b^r,  or  as  her  purchase  at  the  administration  sale,  it  is 
plain  that,  as  the  slave  was  in  no  way  settled  to  the  sepa- 
rate use  of  the  wife,  the  marital  rights  of  her  husband 
attached,  and  the  property  becanae  his  absolutely. 

[2.]  If,  then,  Mrs.  Bums  has  now  a  separate  estate  in 
the  slave,  or  can 'justly  claim  a  settlement  of  the  same  to 
her  separate  use,  she  must  deduce  her  right  from  tiie 
transactions  with  John  B.  Jenningis,  or  fi-om  the  eubse- 
qnent  contract  with  the  defendant.  However  well  found- 
ed enoh  a  claim  may  be  in  point  of  fact,  it  can  be  of  no 
avail  to  the  complainant  in  this  suit ;  for  the  reason,  that 
the  '  alle^tions  ai^d  proof,  in  reference  to  the  matters 
wliioli  fofni  the  foundation  of  her  title  to  relief,  if  she  has 
any,  do  not  correspond. 

The  amended  bfll  alleges,  that  the  complainant's  hus- 
band, b^lt)g  engaged  In  a  law-suit,  or  law-suits,  with  one 
Hind  man,  sold,  conveyed,  and  delivered  the  girl  Lucy  to 
John  B'/ Jennings;  And  thfft  Jennings,  as  a  consideration 
therefor,  contracted'  and  agreed  to  become  surety  foi* 
Bums  in  said  etiit,  ot  suits,  in  some  way,  and  to  pay 
whatever  mighrt'b%  recovered  againt  Burns ;  and  whatever 
might  be'lefi  of  the  vcdiie  of  the  negro^  and  her  hire,  after  sat* 
isfying  tKe'jnStgTnents  thai  might  he  reeovereH  against  Burrts^ ' 
and  the  gtri  kers^,  if  she  was  not  taken  to  satisfy  the  Judg- 
ments y  Jennings  was  to  convey  to  and  stttle  upon  complainant' 
n  hhr  mm  fight;  and  us  her  men  sole  and  separate  estate^  and 
'o  her  heirs.  The'  only  evidehce  \tk  relation  to  the  contract 
between  Burns  and  John  B.  Jennings,  is  the  testimony  of 
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WillUm  M.  j6Anipg%  the  son  of  Jahn  B.^  who  states, 
that  his  father  became  earety  fcur  Burns,  tor  c^te^  in  » 
law-suit  between  Burns  and  one  Hindman  ;  and  that  to 
indemnify  Jennings,  B^rns  delivered  the  negrp  Lucy 
into  his  possession,  upon  condition,.  ^Aartf  the  suit  should 
go  against  Bums^  the  negro  was  to  be  sold^  and  the  proceeds  of 
the  sale  first. applied  to  the  payment  of  the  costs  of  the  sfiity  if 
necessary^  and  the  residucj  if  any^  to  be  paid  ove^  to  the  coni'- 
phinant;  in  the  events  however^  that  Bums  gained  the  suU,  the 
n/^o  was  to  be  put  in  the  possession  of  the  complainant^  as  her 
own  and  separate  property ^  and  Jennings  was  to  transfer  to 
her  ail  the  title^  interest-^  and  claim  that  he  had-  to  the  mgro^for 
her  separate  use  and  benefit. 

[3^]  The  bill  farther  alleged,  that  in  1843  Jennings,  by 
a  verbal  oontfact,  sold  and  delivered  the  negro  Lucy  to 
complainant,  as  her  separate  estate,  and  j»  her  heire,  in 
pursuaace  of  his  previous  contract  with  Burps,  in 
coQsideratioA  of  the  promise  of  complainant  'Ho  secure 
and  indemnify,  and  cause  to  be  secured  and  indemnified^ 
the  said  Jennings  against  all  loss  ^nd  lu^ility,  as  surety 
for  Barns  in  the  suit  or  suits  above-napied/'  .  The  <faiy 
evidence  introdqced  to  siiipport  this  alleigation,  is  the  ^s- 
timony  of  Wm.  M.  Jeanings  and  Mcs.^  CowArt.  Th9 
first-named  witness  states,  that  on  a  particular  occasiofk 
in  184S,  and  in  the  presence  of  the  d^feadanti  Mrs.  Cow* 
art,  and  the  witness  himself,  John  B.  Jennings  remarked, 
that  defendant  was  willing  to  take  hie  place  a3  sarety, 
and  asked  the  complainant  if  she  was  willing;  to  which 
she  gave  her  assent.  Jennings  then  said  to  her,  **  There 
is  your  negro  woman;  take  her,  and  dispose  of  her  aa 
you  choose."  Mrs.  Cowart  saysy.that  Jenniags  remarked 
to  the  complainant,  that  he  now  delivered  her  negro  g^rl 
to  her,  and  made  no  further  claim  to  hen  Th^e  is  no 
evidence  of.  an  agreement,  on  the  part  of  the  complain- 
ant, to  secure  Jennings  against  loss  as  rarety  for  Buroa, 
which  is  the  aUeffed  consideration  for  the  tranffer;  nor  ia 
anjri^hing  said  as  ^o  a  delivery  to  tl^e  jseparate  <ise  of  tha 
cao^aiuant,    CertaifUy,.  the  traasaotion,  m  proved,  sraa 
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not  an  QjKecution  of  the  original  Contract  tetween  Burns 
and  Jennings. 

[4.]  The  bi}l  farther  alleges,  that  upon  the  same  daj  on 
which  Jennings  delivered  the  ^irl  to  complainant,  or 
shortly  thereafter,  the  complainant  and  defendant  made 
a  contract,  by  which  tlie  complainant  agreed  to,  and  did, 
deliver  the  negro  Lucy  to  the  defendant,  and  the  defend- 
ant agreed  to  secure  and  indemnify  Jennin^  as  surety 
for  Burns,  and  to  pay  and  satisfy  whatever  judgments 
might^be- recovered  against  Bdrns;  "that  to  make  him 
safe  in  so  doing,  he  would  take  the  girl  into  bis  posses- 
sion— that  he  would  keep  her  hired,  at  some  good  bouse, 
at  six  dollars  per  month;  that  he  would  retDrn  the  girl 
to  complainant,  after  it  was  ascertained  what '*he  would 
have  to  pay  on  whatever  judgments  might  be  riecovered 
against  BuruB  in  said  cases  id  order  to  save  Jennings 
harmless,  if  said  negro  was  not  taken  to  satisfy  the  judg- 
ments that  might  be  recovered  therein ;  and  upon  that 
agreement,  and  that  he  would  also  account  to  complain- 
ant for  the  hir^  of  said  girl,  the  defendant  took  possession 
of  said  girl."  The  only  proof 'to  sustain  this  allegation, 
is  the  testimony  of  the  same  witness,  J.  M.  Jennings^ 
who  states,  that  he  delivered  the  negro  to  Hudson,  for 
c6mplainant;  and  that  the  slave  was  to  be  disposed  of  in 
the  hands  of  Hudson,  at  the  termination  of  the  law-suiU 
between  Burns  and  Hlndman,  in  like  manner  as  she  was 
to  have  been  by  John  B.  Jennings.  He  further  states, 
that  it  was  agreed,  that  Hudson  should  take  the  place  of 
5'enuinge  as  enrety,  and  become  liable  in  likerafcnneras 
Jennings.  Now',  looking  to  the  testimony  of  the  same  wit- 
ness, toascertaiti  the  manner  in  which  the  girl  was  to  have 
been  disposed  of  %y  Jennings  at  the  termination  of  the  suit 
between  Bnrns'and  Hiddman,  we  find  that  the  agreement 
was,  that  "if  the  snit  should  go  against  Burns,  the  ne- 
gro was  to  be  sold,  attd  tb^  t>rooeeds  of  the  sale  first  ap- 
plied to  the  payment  of  the  costs  of  the  suit,  if  necessary, 
and  the  Residue,  if  any,  to  be  paid  over  to  complainant. 
Li  the  event  that  Borns gained  the  suit,  the  negro  waste 
be  put  in  the  possession  of  complainant,  as  her  separate 


m SUPmCMB  COURT 

Burns  v.  Hudooti. 

property.**  The  difterence  between  this  contract,  and 
that  which  the  complainant  alleges  she  made  with  Had* 
Bon,  is  obvious* 

It  is  evident  from  this  review  of  the  allegations  of  the 
billf  and  the  evidence*  adduced  in  support  of  them,  that 
in  regard  to « each  on^  of  the  aucceesive  transactions 
threugh  which  the  complainant  seeks  to  deduce  her  claim 
to  relief-^the  original  contract  between  Bams  and  Jen* 
nings,  t^e  subsequent  transfer  of  the  slave  by  Jennings 
to  the  complainant)  and  the  contract  between  the  com- 
plainant and  defendant*— the  case  as  stated  is  not  the  case 
which  is  proved.  Consequently,  there  was  no  error  in 
dismissing  the  bill. 

[5.]  The  evidence,  however,  does,  as  we  have  seen,  tend 
to  show  that  the  defendant  obtained  possession  of  the  ne- 
gro under  an  agreement  that  he  should  take  in  all  respects 
the  place  of  Jeuni»gjB-*-tbat  is,  that  he  was  to  become 
bound  for  Burns  in  like  manner  as  Jennings  had  been; 
and  that,  at  the  termination  of  the  law-suits,  he  would 
make  the  sam^  disposition  of  t)i«  negro  which,  by  his 
contract  with  Burns,  Jeanihgs  had  figreed  to  make. 
Without  in  any  manner  committing  ourselves  to  the  va* 
lidity  of  any  claim  which  complainant  may  assert  as 
growing  out  of  these  facts,  we  think  that,  under  all  the 
,  circumstances  of  the  case  as  disclosed  by  the  record,  it  is 
proper  that  the  bill  shonld  be  dbmissed  without  preju- 
dice. Accordingly,  the  decree  of  the  chancellor  is  re- 
versed, and  a  decree  here  rendered,  dismissing  the  bill 
without  prejudice.— Dajnfortb  v.  Herbert,  33  Ala.  499; 
Singleton  V.  GUyle^S  Porter,  270;  Cameron  v.  Abbott, 
80  Ala.  419;  Lang  v.  Waring,  25  Ala.  625;  Edwards  v. 
Edwards;  30  Ala.  894.  The  con^plainant's  next  friecMl 
mvst^pay  the  costsi  both  of  tb^  courti  and  of  the  court 
below. 
A.  J.  Waueb,  C,  J^  not;  sitting. 
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IPBOOBVDnva  MFOBS  PSOB&Tt  COUKT  FOB  lLSieoVltn.J  or  ££GACT.] 

1.  Bequett  t<ftredUor,  mtk  direetifnjbr  deduction  ^  debt  from  legacj^.-^ 
Where  the  tefttator,  after  making  certain  specific  bequests  to  his 
wife,  directed  that  the  residue  of  his  property,  both  real  and  per- 
sonal, should  be  divided  into  three  equa)  parts,  bequeathed  one  of 
these  parts  to  the  children  of  a  deceased  btt)ther,  and  added  to  the 
beqtiest  these  words:  **  but  ike  anwtttt  I  now  anf  indebted  to  them  ia 
deductedy*' — held^  that  this  danse  did  not  impose  upon  the  q}iildren 
an  abandonment  of  their  debts  against  the  estate,  as  a  condition 
Upon,  which  they  should  take  the  legacy,  but  only  required  a  de* 
duqtion  of  the  debts  from  the  legacy  ;  that  in  making  this  deduc- 
tion, the  aggregate  amount  of  the  debts  must  be  subtracted  from 
tiie  entsne  legacy  to  the  children  oollectirely ;  and  that  the  amount 
to  which  the  children  were  entitled  under  the  bequest  must  be 
ascerteined  as  in  cases  wh,ere  property  is  brought  into  hotchj^ot— ' 
that  b  to  say,  after  deducting  the  specific  bequests  to  the  widow, 
the  amount  of  the  debts  due  ty  the  children  must  be  first  added  to 
the  general  residnum'of  the  estate,  and  then  deducted  from  one-  ' 
third  of  that  amount. 

t.  Bordeii  of  proof.^ln  a  proceeding  before  the  probate  court,  after 
the  expiration  of  eighteen  mphths  frotai  the  grant  of  letters  testa- 
mentary, for  the  recovery  of  a  residuary  legacy,  ftrom  whioh  is  to 
.be  deducted,  by  the  terms  of  the  bequest,  a  debt  due  from  the  tes- 
tator to  the  legatee,  it  is  incumbent  on  the  legatee,  and  not  on  the 
executor,  to  prere  the  aiboant  of  the  faidebtednefts  to  him  ;  and 
onlefle  be  mafceesvch  proo(  and  thereby  .shows  that  there  will  be 
a  eufficieney  of  assets  rem^diiing  in  the  hands  of  the  executor  to 
pay  all  the  debts,  charges,  and  prior  legacies,  he  is  not  entitled  to 
a  decree. 

i.  Election  ;  jurisdiction  qf  probate  and  chancery  courts  over  proceedings 
for  rscoffery  of  lep'acy.— Where  a  residuary  leghcy  oontains  a  clause 
dfreoting  a  debt  due  ttoia  the  teetator  to  Ue  legateea,«riBiBg  from 
tHefihii  lliatkeh«iiMiB«n  ma«t]M«iM  sale  of  t)i^  iftfeevest 
in  a  ti^l  of  land,  to  be  deducted  from  the  amount  of  the  legacy  ; 
and  some  of  the  legatees  are  infants,  and,  confteqtletiUy,  inoap&ble 
of  elect&ig  to  ratify  the  sal«,--the  chancery  court  alone  fian  toake 
an  el^etiM  fcr  them,  atKi  is,  therefore,  tlrk  apprepriil*  PmMk  for 
^kM  JiiHtaMiKef  tk^mtirte  •t4  tk»«MrMn]Miiiol  the  legiwles. 
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Appeal  from  the  Probate  Court  of  Talladega. 

In  the  matter  of  the  estate  of  John  H.  Cuntringham,  * 
deceased,  on  the  petition  of  A.  C.  Bash  and  Marj,  his 
wife,  (formerly  Mary  Cunningham,)  D.  F.  Shuford  and 
Cynthia,  his  wife,  {formerly  Cynthia  Cunningham,)  John 
B.  Cunningham  and  Victoria  Cunningham,  for  the  re- 
covery of  a  legacy,  which  tkey  claimed  under  the  second 
clause  of  fhe  will  of  said  John  H.  Cunningham,  deceased, 
which,  after  making  several  specific  bequests  to  the  said 
testator's  wife,  was  ip  the  following  words:  "The  re-' 
maining  portfon  of  my  estate,  both  real  and  personal,  not 
bequeathed,  is  to  be  in  three  equal  parts;  W.  J*.  Cun- 
ningham is  to  have  onethird;  James 3. Montgomery,  Julia 
Jackson,  and  Evaline  Lane,  one  third ;  and  the  other  third 
to  my  brother's,  Ansel  Cunningham,  deceased,  children ; 
but  the  amount  I  now  am  indebted  to  them  is  deducted, 
both  real  and  personal."  The  plaintiffs  claimed  as  chil- 
dren of  snid  Ansel  Cunningham,  deceased,  and  filed  their 
petition  after  the  lapse  of  eighteen  months  from  the 
grant  of  letters  testamentai^.  The  executors,  who  were 
made  defendants  to  the  proceeding,  "pleaded  the  general 
issue,  with  leave  to  give  in  evidence  any  special  mattet 
which  might  be  pleaded  in  bar,  and  with  like  leave  t<J  the 
petitioners  in  reply." 

On  the  hearing  of  the  petition,  the  plaintiffs  read  iu 
evidence  the  will  of  the  testator,  with  its  probate,  the 
inventory,  sale-bill  of  a  portion  of  the  personal  property, 
and  allotment  of  the  slaves  by  commissioners  under  aa 
order  of  the  court ;  and  proved  the  solvency  of  the  es- 
tate. "The  defendants  then  offered  to  prove,  that  said 
John  H.  Cunningham,  the  testator,  was  the  executor  of 
hi»  father,  who,  by  hia.  will,  ieli  bis  real  estate  to  hia 
widow  for  lite,  and  «fter>faer  death  it  was  tio  be  equally 
divided  camong,  tis  children,  seven  in  number,  one  of 
whoiQ  was  said  Ansel  Cunningham,  the  iather  of  the  pe- 
titkneis;  that  said  Joha.H.,  before  the  4«atli.of  his 
ihlMr'i^idow,  purcbased  all  the  iplereet^  eatept  Utat  of 
said  Ansel  Cunningham,  and  that  of  W.  J.  Cunningham, 
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one  of  the  defendante  in  thiB  proceeding,;,  t^at  he  after- 
•   -wards  purchased  the  share  of  said  W.  J.  Cunningham  ; 
^  that  be  aold  said  land  after  the  death  of  th^  widow,  and 
made  a  fee*aimple  deed  for  the  whole  tract,  with  cove- 
naote  of  warranty  to  protect  the  title ;  that  this  was  done 
after  the  death  of  said  Ansel  Cunningham,  and  with  the 
eonsent  of  his  widow  and  such  oi  his  children  as  w^re  of 
fall  age^-^he,  the  aaid  John  H*,  to  paj  them  one-seventh 
of  the  amount  for  which  he  aold  it;  that  he  did  this  as 
£ut  as  the  children  came  of  a^e,  and  aUo  paid  to  the 
widow  of  said  Ansel  the  shajre  to  which  she  was  entitled 
under  the  lawa  of  Georgia.''     The  pla^ntifis  objected  to  . 
this  eyideuce,  as  illegal  and  irreievant ;  the  court  over- 
ruled their  objeotions,  and  they  excepted.     The  defend- 
ant] offered  to  prove,  also,  '^that  the  said  ^ohn  H.  Xinn- 
ningham  was  also  the  executor  of  his  mother,  who,  at 
her  death  in  1851-2,  bequeathed  $1200  to  the  children  of 
said  Ansel  Cunningham  ;  and  that  the  said  John  I^.,  up 
to  the  time  of  bis  deaths  paid  all  the  said  children,  as 
they  came  of  age,  their  respective  shares  of  thisJegacy/' 
This  evidence  the  court  admitted,  against  the  objection 
of  the  petitioners,  and  they  excepted.    It  was  admitted 
that  the  names,  ages,  &c.,  of  all  the  parties,  were  correctly 
stated  in  the  petition  ;  that  all  of  the  petititioners  were 
of  full  age  when  the  petition  was  filed;  that  two  of  them 
were  under  the  age  of  twenty*one  when  the  testator  died, 
and  that  he  bad  never  paid  either  of  these  two  anything 
on  account  of  his  indebtedness  to  them.    The  other  chil- 
dren of  said  Ansel  Ounninghara,  who  were  not  before 
the  eourt  as  parties,  were  alleged  in  ttie  petition  to  be 
under  the  age  of  twenty-one  years.    This  being  all  the 
evidence,  (except  some  parol  testimony  as  to  the  testator's 
instructions  to  the  person  who  wrote  the  will,  which 
requires  no  particuW  notice^)  the  eourt  dismissed  the 
petition,  and  the  petitioners  exceed. 

The  decree  of  the  court,  and  its  rulings  on  the  evi- 
dence,^ are  now  assigned  as  error. 

Jas.  B.  Mabtin»  for^appellants. 
22 
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X.  E.  pAB90N§r,  and  Jno.  White,  cmira. 

A.  J.  WALKER,  C.  J.— [Jaly  3,  ISStfT]— The  claase 
subjoineci  to  the  bequest  to  the  children  -of  Ansel  Cim- 
ningham — *'but  the  amount  I  now  am  indebted  to  them  t 
is  deducted,  both  real  and  personal" — does  not  exempt 
the  testator's  estate  from  the  payment  of  the  debts  due 
to  the  children  of  Ansel  Ounninghara,  or  impose  npon 
them  the  abandonment  of  those  debts  as  a  condition  upon 
Avhich  they  should  take  the  legacy.  Its  entire  eflPeet  is  to 
require  a  deduction  from  the  legacy  of  the  amount  of  the 
debts.  It  it  required  an  abandonment  of  the  debts,  there 
would  be  a  loss  of  the  debts  to  those  children,  as  well  as 
a  deduction  of  the  amount.  The  children  have  a  right 
to  collect  theidebts  from  the  estate  -  bat,  in  ascertaining 
th«ir  legacy,  there  is  to  be  a  deduction  of  the  amount  of 
the  debts.  We  u^iderstand  (the  clause  to  require  that  a 
'.  deduction  from  the  entire  legacy  of  the  children  collectr 
>  ively  is  to  be  made  of  the  gross  or  aggreate  amonut  of 
the  indebtedness,  and  not  that  there  is  to  be  a  deducttoa 
from  the  several  shares  of  the  respective  children  of  tlie 
distinct  amounts  which  may  be  due  them  separately. 
The  deduction  is  evidently  made  a  common  burden  upon 
all  the  children.  , 

In  ascertaining  the  legacy  to  be  divided  among  the 
children  of  Ansel  Cunningham,  the  following  is  the  plan 
to  be  pursued :  After  the  satisfaction  of  the  debts  and 
expeases  and  cost  of  administration,  the  bequests  to  the 
widow  must  be  taken  out ;  then,  to  the  restdaum  most 
be  added  the  amount  of  the  testator's  indebtedness  to 
the  children  of  Ansel  Caqningham,  and  the  Fesidonm 
thus  increased  mast  be  divided  into  three  equal  parts; 
of  these  three  parts,  one  mast  be  assigned  to  William  J. 
<])anmngbam,  one  to  James  M.  Montgomery,  Julia  Jack* 
son,  and  Evaline  Lane,  to  bd  equally  divided  between 
them;  and  the  remainiiig  third,  after  deducting  the 
amount  of  the  indebtedness  before  added  to  the  residdanir 
must  be  equaUy  divided  among,  the  children  of  Ansel 
Cunningham.    The  indebtedness  to  the  children  of  A.B* 
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9el  Cannin^jham  must  bo  brought  into  hotchpot;  other- 
wise, there  would  be  a  balance  not  distributed  under  the 
will,— a  result  which  it  was  evidently  the  purpose  of  the 
t#«tator  to  avoid.  This  will  be  apparent  upon  making  a 
Feview  of  the  process  of  distribution  upon  a  different 
plan.  Let  the  actual'  residuum,  after  the  deduction  of 
the  widow's  legacy,  be  divided  into  three  equal  parts,  and 
then  let  a  sum  equal  to  the  indebtedness  to  Ansel  Cun- 
Biagham's  children  be  deducted  from  their  share,  and 
tiiere  would  Ke  an  intestacy  as  to  the  sum  deducted.  This 
i^alt,  which  is  inconsistent' with  the  testator's  intention, 
il  avoided  by  adding  the  [amount  to  be  deducted  to  the 
residuum  to  be  divided  into  three  equal  parts.  , 

From  this  exposition  of  the  plan  of  calculation  to  be 
adopted,  it  becomes  clear,  that  proof  as  to  the  amount  of 
the  testator's  indebtedness  to  the  children  of  Ansel  Cnn- 
ningham  is  indispensable  to  the  ascertainment  of  their 
distributive  share ;  and  it  is  totally  impossible  to  deter- 
mine what  is  the  distributive  share  of  those  children,  or 
any  one  or  more  of  them,  without  such  proof;  and  it  is 
equally  impossible  to  determine,  in  the  absence  of  such 
proof,  whether  the  probate  judge  could,  with  safety  to 
the  estate,  decree  to  them,  in  advance  of  a  final  settle- 
ment, any  definite  amount  on  account  of  their  legacies ; 
for  it  may  be  that  the  aggregate  amount  of  the  indebted- 
ness will  absorb  the  legacy. 

[2.]  It  was  shown  that  the  testator  was  indebted  to  the 
above-naa^d  children  on  two  accounts ;  but  as  to  the 
amronnt  of  indebtedness  on  one  account  there  was  no 
proof.  The  <mus  of  making  that  proof  was  upon  the 
petitioners.  The  amount  of  the  indebtedness  was  a  mat- 
ter which  we  must  presume  to  have  been  as  much  within 
the  knowledge  of  the  petitioners,  as  of  the  executors. 
It  was  not  defensive  matter,  to  be  brought  forward  by 
th«  executors.  It  was  an  element  to  be  affirmatively  • 
considered  in  ascertaining  whether  the  petitioners  were 
entitled  to  the  decree  sought.  Under  section  1775,  it 
devolved  upon  the  petitioners  to  show  that  they  were 
legatees,  aud  that  after  the  payment  to  them  of  eome 
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amount  there  would  be  a  sufficiency  of  assets  to  pay  all 
the  debts,  charges,  and  other  legacies  entitled  to  priority. 
This,  we  decide,  they  hare  not  done. 

[3.]  A  part  of  the  testator's  indebtedness  to  the  chil- 
dren, mentioned  in  the  will,  arises  out  of  the  fact  of  his 
making  an  unauthorized  sale  of  their  interest  in  a  tract 
of  land.  Those  who  are  infants  have  not  elected  to  ratify 
the  sale  and  take  their  share  of  the  purchase-money,  and 
are  incapable  from  infancy  of  making  that  election.  Ad 
election  can  only  be  made  for  them  by  the  chancery 
court*  The  amount  of  indebted ne^  depends  upon  that 
election.  It  would,  therefore,  seem  that  the  appropriate 
fj^rum  for  the  settlement  of  the  estate  and  the  ascertain- 
ment of  the  legacies  of  the  above-named  children  would 
be  the  chancery  court. 

Decree  affirmed. 


TILLMAN  vs.  CHAD  WICK. 
[trespass  nr  onrNsa  AaiiXBT  hirbr  of  slatk.] 

1.  Hirer* 8  authority  fo  puviisli  slave,  and  liability  for  ahvfe  of  that  au- 
thority.— In  the  al)9once  of  qualifying  stipulations  in  the  contract 
of  hiring,  the  hirer  acquires  the  master's  authority  to  infllet  rea- 
sonable punishment  on  the  slave  ;  and  in  determining  what  ia  a 
reasonable  punishment, — a  question  which  admita  of  no  certain 
and  uniform  solution, — regard  must  be  had  to  the  nature  of  the 
offense,  and  to  the  temper  of  the  slave  while  receiving  the  punish- 
ment;  since  obstinacy,  refractoriness,  or  rebollioupness  on  his  part 
justifies  severer  punishment  than  would  otherwise  be  right  and 
proper. 

a.  Charge  misleading  jury. — A  charge  to  the  jury,  aaaerting  .thftt*  if 
the  punishment  inflicted  by  the  hirer  on  a.slate  "was  bcyoDd  what 
was  right  and  proper  under  the  circumstances,  then  the  oniw  waa 
on  him  to  prove  that  ihe  was  authorized  by  the  slave's  conduct  to 
whip  him  thus  severely,  and  beyond  what  would  have  been  right 
and  proper,"--ia  calculated  to  mislead  and  confuse  tba  jur}%  and  10 
properly  refused. 
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Appkax  from  tbe  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  actiou  was  brought  by  VVilliam  L.  Tillman, 
against  Dickinson  Chadwick,  to  recover  damages  for  in- 
jaries  inflicted  on  a  slave.  At  the  time  of  the  commis- 
sioa  of  the  alleged  trespass,  the  slave  was  iu  the  defend- 
ant's possession,  under  a  contract  of  hiring.  The  only 
error  assigned  is,  the  refusal  of  the  circuit  court  to  give, 
at  the  instance  of  the  plaintiff,  the  following  charge:— J- 
"If  the  jury  believe,  f»omall  the  facts  and  circumstances 
of  the  case,  as  gathered  from  the  testimony,  that  the  pun- 
ishment inflicted  by 'the  defendant  on  the  slave  was  ira^ 
proper,  and  beyond  what  was  right  and  proper  under  the 
circamstances,  the  onus  was  on  him  to  prove  that  he.  was 
authorized  by  the  slave's  conduct  to  whip  him  thus 
severely,  and  beyond  what  would  have  been  right  and 
proper;"  to  the  refusal  of  which  charge  the  plaintiff*  re- 
served an  exception. 

B.  H.  Bakkr,  andD.  Glopton,  for  the  appellant. 
GoLDTnWAiTB,  RiCE  &  SE^iPLE,  contva. 

STONE,  J.— [Jan.  30, 1861.]— It  is  a  settled  doctrine 
of  the  law,  that 'the  owner  of  a  slave,  and  whoever  right- 
fully stands  in  his  place,  is  "of  necessity  invested  with 
authority  to  inflict  on  such  slave  reasonable  punishmeni 
for  the  breach  of  police  regulations." — Gillian  v.  Sentert 
9  Ala.  395.  .  The  )iirer  of  a  slave,  when  there  are  no  qual* 
ifying  stipulations  in  the  contract  of  hiring,  is,  for  the 
time  being,  armed  with  the  power  of  the  owner  in  this 
respect. — Nelson  v.  Bondurant,  26  Ala.  341;  Hall  v. 
Goodson,  32  Ala.  277. 

What  is  reasonable- punishment,  and  when  it  can  be 
affirmed  that  correction  has  gone  beyond  this  boundary, 
and  become  unreasonable  and  cruel,  is  a  question  whicli 
admits*  of  no  certain  and  uniform  solution.  Absolute 
obedience  and  subordination  to  tbe  lawful  authority  of 
the  master,  ^re  the  duty  of  the  slave ;  and  the  master  or 
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hirer  may  employ  so  mneh  force  as  may  be  reasonably 
necessary  to  secure  that  obedience.  The  law  cannot  en- 
ter into  a  strict  scrutiny'  of  the  precise  force  employed^ 
with  the  view  of  ascertaining  that  the  chastisement  bad 
or  had  not  been  unreasonable.  Still  there  is  a  boundary, 
and  the  force  must  not  be  grossly  disproportionate  to  th« 
offense.  Much  must  depend  on  the  nature  of  the  trans- 
gression in  the  first  instance,  and  on  ^the  temper  of  the 
slave  while  receiving  the  punishment.  On  the  other 
hand,  the  master,  hirer,  or  overseer,  should  ever  bear  in 
mind,  that  the  main  purpose  of  cprrection  is,  to  reduce 
an  offending  and  refractory  slave  to  a  proper  state  of  sub- 
mission, respect  [and  obedience  to  legitimate  authority. 
This  chastisement  should  be  so  attempered  and  applied  ■ 
as  to  secure  the  end  aimed  at,  with  as  little  risk  of  per- 
manent injury  or  dangeY  to  the  elave  or  his  owner  as  is 
reasonably  compatible  with  the  surrx)undiDgs. — See  Dave 
V.  The  State,  22  Ala.  23 ;  Eskridge  v.  The  State,  25  Ala* 
80 ;  Hogan  v.  Carr,  6  Ala.  471. 

Punishment  for  a  past  offense,  which  is  inflicted  with 
a  view  to  reformation,  should  be  graduated  by  the  nature 
of  the  offense;  and  somewhat  by  the  fact,  whether  the 
offense  has  been  of  frequent  or  rare  coriinJission.  We 
mean  this  remark  for  cases  where  the  slave  submits  with- 
out obstinacy  to  the  proper  correction.  Should  the  slave 
prove  rebellious  or  refractory,  more  severity  would  doabt- 
,  less  be  necessary,  to  secure  proper  reformation  and  exam- 
pie.  In  this  way,  legitimate  punishment  may  sometimes 
fee  carried  much  beyond  what  the  offense  in.the  first  iii- 
•tance  would  seem  to  render  necessary. 

We  suppose  the  idea  last  above  suggested  was  proba- 
bly had  in  view  by  the  counsel  who  asked  the  charge  in 
this  case,  the  refusal  to  giye  which  raises  the  only  ques- 
tion which  this  record  presents  for  our  consideratioo. 
The  substance  of  the  charge  asked  was,  that  if  the  whip- 
|»ing  was  beyond  what  was  right  and  proper*,  then  the 
oniLS  was  on  the  defendant  to  show  that  the  negro's  con- 
duct was  such  as  to  authorize  his  hi/er  to  whip  him  be- 
yond what  was  right  and  proper.    No^,.  the  negro's  coa- 
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4oct  might  poasibly  be  snch  as  to  juatity  much  greater 
coireotioii,  thaa  would  under  ordinary  circumstances 
be  rigfet  and. proper;  yet,  this  would  only  show  tKat 
m^ch  greater  chastisement,  under  some  circa mstauces, 
woold  be  right  arid  proper,  than  would  be  under  less  ag- 
.jjravating  circumstatices.  Under  no  state  of  case  could 
it  JQstify  correction  beyond  what  Was  right  and  proper. 

The  charge  asked  was  calculated  to  confuse  and  mis-, 
lesd  the  jury,  and  was  rightly  refused  by  the  cburt. — 
Sfcep.  Digest,  462,  §§  61,  62,  68. 

Judgment  of  tho  circuit  court  affirmed. 


COX  vs.   MOBILE  k   GIKARD   RAILROAD  COM- 
PANY. 

...  • 

[action  OW   promissory  POTE,   BY  ENDOatKB  JLCllKST   MAKER.]     • 

1.  Diicharge  of  iurety  by  new  contract  letweax.  creditor  and  princf'pal 
dedior.-^A  n^w  contract  between  the  creditor  and  the  principiU 
debtor,  made  without  the  consent  of  the  surety,  and  founded" 
upon  raluable  consideration,  by  which  the  time  of  payment'  is 
extended,  discharges  the  surety,  although  no.  other  day  of  payment 
is  fixed. 

2.  San^e  ;  usury, — An  agreement  by  the  principal  debtor  to  pay  usu- 
rious interest  in  future,  in  consideration  [of  the  creditor's  promise 
to  extend  the  day  of  payment,  being  void,  does  not  discharge  th© 
surety ;  ^yhether  the  actual  payment  of  usurious  interest  by  the 
principal,  would  discharge  the  surety,  quart  f 

Appeal  from  the  Circuit  Court  of  Ma^on. 

Tried  before  the  Hon.  Robbrt  Dougherty. 
• 

This  aotioii  was  brought  by  the  appellee,  a  corporation* 
chartered  by  the  legislature  of  this  State,  against  William 
Gox,  and  was  founded  on  a  promissory  note  for  $1448  97,  ' 
executed  by  one  A.  D.  Cleckley  and  the  defendant,  dated^ 


336 SUPREME  COURT        

Cox  V.  Mobile  &  Girard  Railroad  Company.^      a 

the  15th  April,  1850,  and  payable  on  the  Ist  January, 
T851,  with  interest  frbrn  the  Ist  January,  1850,  to  Wil- 
liam M.  Larapkin  or  bearer.  The  defendant  filed  three 
special  pleas,  each  averring,  in  subatance,  that  be  was 
Cleckley's  surety  on  the  note,  and  that  the  payee,  after 
the  maturity  of  the  note,  entered  into  a  contract  with 
Cleckley,  without  the  defendant's  knowledge  or  consent, 
whereby,  for  a  valuable  consideration  paid  by  said  Cleck- 
ley,* said  payee  extended  the  time  of  payment  fixed  by 
the  note;  and  he  also  pleaded  usury,  and  the  failure  of 
the  plaiutift'  to  sue  Cleckley  after  due  notice.  On  the 
trial,  as  the  bill  of  exceptions  shows,  after  the  plaintiff 
had  read  to  the  jury  the  note  which  was  the  foundation 
<if  the  suit,  the  defendant  read  in  evidence  the  deposi:ion 
of  said  Cleckley,  who  testified,  in  substance,  that  he.  was 
the  principal  in  the  note,  and  the  defendant  was  only  his 
surety  ;  that  the  consideration  of  the  noto  was,  **  cotton 
bought  on  time,"  and  that  he  several  times  procured  in- 
dulgences on  the  liote,  (not  stating  any  particular  time,) 
without  the  knowledge  or  consent  of  the  defendant,  by 
paying  usurious  interest.  There  was  other  evidence  in 
the  case,  but  it  requires  no  particular  notice. 

The  court  charged  the  jury,  at  the  instance  of  the  plain- 
tiff_<«  1.  That  if  they  believed,  from  the  evidence,  that 
Lampkin  agreed  with  A*.  D.  Cleckley,  the  principal  in  the 
note,  to  postpone  the  day  of  payment  of  said  note ;  end 
that  the  consideration  of  said  agreement  was,  usurious 
interest  agreed  to  be  paid  by  said  Cleckley,  this  was  not 
such  an  agreement  to  extend  the  day  of  payment  as 
would  discharge  the  surety,  and  they  must  find  'for  the 
plaintiff. 

"  2.  That  if  they  believed,  from  the  evidence,  that 
there  was  an  agreement  between  Lampkin  and  Cleckley, 
the  principal,  to  extend  the  day  of  payment  ot  said  note 
after  its  maturity,  and  that  there  was  no  definite  period 
of  extension  agreed  on,  then  the  surety  was  not  dis- 
charged, and  they  must  find  for  the  plaintiff." 

The  defendant  excepted  to  these  charges,  and*  then 
requested  the  court  to  give  the  following  charge  :     **Tho 
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saretj  has  a  right  to  stand  upon  the  terms  of  his  con* 
tract;  and  if  there  was  an  agreement  entered  into  by 
Lampkin,  while  be  was  the  owner  of  the  note,  with  Cleck- 
]ejf  the  prinpipal,  npon  a  valuable  consideration,  either 
paid,  or  agreed  to  be  paid  bj  Clccklej  to  Laofpkin,  to 
postpone  the  day  of  payment  beyond  that  fixed  by  the 
note,  (no  definite  time  being  agreed  upon,)  without  the 
defendant's  consent,  such  extension  of  payment  dis- 
charged the  defendant,  and  the  jury  must,  in  that  event, 
find  for  the  deiendant."  The  court  refused  this  charge, 
and  the  defendant  excepted  to  its  refusal. 

The  charges  given  by  the  ccftirt,  and  the  refusal  of  the 
charge  asked,  are  now  assigned  as  error. 

Wm.  P,  Chilton,  and  Geo,  W.  Qunn,  for  appellant. — 
1.  An  extension  of  the  day  of  payment,  by  agreement 
•  between  the  creditor  and  the  principal  debtor,  founded 
upon  valuable  consideration,  and  made  without  the  con- 
sent of  the  surety,  discharges  the  surety  from  all  liability^ 
irrespective  of  the  length  of  time. — Haden  v.  Brown, 
18  Ala.  641;  McKay  &  McDonald  v.  Dodge  &  McKa^, 
6  Ala.  388 ;  Rathbone  v.  Rathbone,  10  Johns.  597  ;  King 
v."  Baldwin,  17  Johns.  384 ;  7  Hill,  (N.  Y.)  250 ;  2  Stew.'  . 
:  63;  Theobald  on  Principal  and  Surety,  118,  123,  181, 

1  184;   32  N.  H.  560;  23  Barbour,  478;    6  Indiana,  128; 

43  Maine,  381. 
2.  An  extension  of  the  day  of  payment,  in  considera- 
.  tion  of  the  payment  of  usurious  interest,  discharges  the 
surety.— J£;yle  v.  Bostick,  10  Ala.  689. 

Clopton  &  LiGON,  contra, — 1.  To  discharge  the  surety 
»  l)y  a  new  contract  between  the  creditor  and  principal 
^  debtor,  there  must  be  a  valid  contract,  founded  on  a  val- 

'  uable  consideration,  and  for  a  definite  "period  of  time. — 

■  Freeland  v.  Compton,  30  Miss.  424 ;  Clark  Co.   v.  Cov- 

i  ington,  26  Miss.  470;  8  Texas,  66;  12  Penn.  St.  R.  383; 

13  111.  347  ;  23  Miss.  559. 
2.  An  agreement  to  pay  usurious  interest  is  not  a  valid 

contract.— Kyle  v.  Bostick,  10  Ala.  589 ;  1  B.  Monroe, 

322;  ?1  Miss.  66  f! 
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R.  W.  WALKER,  J.— [Feb.  1,  1861.]— It  is  said  in 
many  of  the  cases,  that,  to  discharge  a  surety  by  exten- 
sion of  the  time  of  payment,  there  must  not  only  be  a 
sufficient  consideration,  but  thf9  time  of  the  extension 
must  be  '^definitely  and  precisely  fixed. — Gardner  v.  W^ 
son,  18  111.  847  ;  Parnell  ▼.  Price,  8  Rich.  L.  121 ;  Wad- 
lingten  v.  Gary,  7  Sm.  k  M.  522.;  McQee  r.  Metcalf, 
12  Sm.  &  M.  635;  iFreeland  v.  Compton,  80  Miss.  424; 
Miller  v.  Stein,  12  Penn.  St.  R.  888,  889 ;  Alcock  v.  Hill, 
4  Leigh,  622 ;  1  P^irs.  Contr.  ,178 ;  President  of  Police 
Board  v.  Covington,  26  Miss.  470;  Burke  v.  Croger, 
8  Texas,  68;  Thornton  v.  Dabney,  28  Miss.  559;  Miller 
V.  Stern,  2  Barr,  286.    . 

It  is  undoubtedly  true,  that  a  mere  indulgence,  deter- 
minable at  the  will  of  the  creditor,  will  not  discharge  the 
surety  ;  and  it  is  to  .indulgences  of  this  character,  that 
the  cases  just  cited  must  be  held  to  refer. 
,    The  principle  to  be  extracted  from  the  authorities  is, 
that  where  the  creditor,  upon  sufficient  consideration, 
and  without  the  consent  of  the  surety,  makes  an  agree- 
ment with^the  principal  debtor,  the  eflPBct  of  which  is  to 
postpone  the  period  at  which  th&performance  might  have 
been  compelled  in  due  course  of  law — ^in  other  words,  if 
by  a  valid  agreement,  the  creditor  precludes  himself  from 
tproceeding  against  the  principal,  after  the  debt  is  due, 
according  to  the  terms  of  the  original  contract,  even  ibr 
a  moment,  the  surety  is  discharged.  And  the  true  ground 
on  which  the  surety  is  relieved  in  'Such  cases,  is  the  pre-  ^ 
sumptive  injury  to  him,  arising  from  the  fact  that  such 
an  arrangement  obstructs  bis  right  to  pay  up  the  money 
as  soon  as  it  is  due,  thereby  acquiring  the  power  of  im-. 
mediately  pursuing  the  debtor,  and  that  it  otherwise  im- 
pairs the  remedies- which  the  surety  may  find  necessary 
for  his  protection.    If  the  creditor  has  tied  up  his  hands, 
so  that  he  could  not  himself  immediately  pursue  the  deb- 
tor, then  the  surety  could  not  do  so,  either  on  paying  up 
the  debt,  or  filing  his  bill  quid  timet ;  for  he  can  only  be 
substituted  to  such  rights  as  [the  creditor  has. — ^Korris  v. 
Crumraey,  2  Rand.  323,  384-88 ;  Hunler  v.JJett,  4  Rani 
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104;  Chiceater  v.  Maeou,  7  Leigh,  244,  363;  Bangs  v. 
Strong,  7  HilJ,  250;  S.  C,  4  Cometock,  815,  325;  Comegys 
V.  Booth,  8  Stew.  14;  Rathbone  v.  Warren,  10  Johns. 
m;  Addison  Coot.  70,  and  cases  cited;  2  Am.  Lead.  ,Oas. 
]U ;  Draper  v.  Romeyn,  18  Barb.  169, 

In  Haden  v.  Brown,  (18  Ala.  641,)  it  was  held,  that 
wb'^re  there  was  an  agreement,  on  sufficient  consideration, 
postponing  the  day  of  payment  of  a  bill  of  exchange, 
although  it  may  not  be  shown*  how  long,  or  to  what'par- 
ticalar  time,  the  payment  is  agreed  to  be  postponed^  the 
principle  above  stated  applies,  and  operates  the  discharge 
6t  the  surety.  In  support  of  this  proposition  the  court 
eaid:.  '^It  is  contended,  that  the  plea,  which  was  demur- 
red to,  is  insufficient;  in  as'much  as  it  does  not  show  how 
long,  or  to  what  particular  tin»e,  the  payment  of  the  bill 
was  agreed  to  be  postponed.  But  we  think  that  this  ob- 
jection cannot  be  sustained.  A  surety  has  the  right  to 
stand  on  the  precise  teifms  of  his  contract,  and  is  dis- 
.eharged,  )f  those  terms  are  altered  without  his  consent^ 
whether  the  alteration  consists  in  the  amount  of  the  ob- 
ligation, or  the  tinie«or  manner  of  performing  it. — Mc-l 
Kay  V.  Dodge,  5  Ala.  888 ;  Bang  v.  Strong,  7  Hill,  260. 
JN'or  is  it  material,  whether  such  alteration  is  prejudicial 
to  the  surety  or  not.  The  only  question  is,  whether  the 
contract  has  been  changed  without  his  consent;  and  if  it 
be  f^und  that  it  has  been,  the  surety  is  discharged;  for, 
never  having  assented  to  the  new  contract  introduced  by 
thechange,  he  is  not- bound  thereby.  Testing  the  plea 
by  this  rule,  we. think  it  is  substantially  good.  It  avers, 
that  for  a  valuable  consideration,  moving  from  the  drawer 
of  the  bill  Xo  the  plaintiff's  testator,  who  was  the  holder, 
the  day  of  payment  was  postponed.  If  so,  the  contract 
was  cj^anged,  and  the  defendant  discharged,  unless  he 
assented  to  the  alteration.  It  may  be  true,  that  an  agree- 
ment between  the  principal  debtor  and  the  creditor,  which 
does  not  stipulate  for  any  precise  time,  but  leaves  the  legal 
right  in  the  creditor  to  sue  for,  or  demand  the  money  due 
by  the  contract,  at  any  montent,  does  not  work  a  change 
,pf  the  contract  as  to  the  time  of  payment.    But,  when 
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the  day  of   payment  is   postponed    by   an  agreement 

'   foifnded  on  a  sufficient  consideration,  then  it  cannot  be 
said  that  the  time  of  payment  has  not  been  altered/' 
In  the  present  case,  the  time  of  payment  fixed  by  the 

,  note  itself  was  the  1st  day  of  January,  1851.  By  the 
original  contract,  to  which  the  surety  was  a  party,  the 
creditor  might  have  demanded  payment  on  that  (Jay,  and,  • 
on  default  of  payment,  might  have  brought  suit  on  the 
note  on  the  next  day.  *0n  the  facts  supposed  in  the  charge 
•which  the  court  was  asked  to  give,  the  creditor,  without 
the  consent  of  the  surety,  and  for  a  valuable  considera- 
tion, made  an  agreement  with  the  principal  debtor, 
whereby  the  day  of  payment  was  postponed  beyond  thft 
1st  day  of  January,  1851.  For  a  sufficient  consideration, 
the  creditor  gave  up  his  right  to  demand  payment  on  the 
1st  January,  or  to  institute  suit  on  the  2d.  Under  hi?  . 
new  agreement,  he  had  not  the  legal  right  to  do  either 
of  these  thingfi.  It  matters  not  that  no  oth^  day  of  pay- 
ment was  specifically  agreed  upon  by  the  parties.  By  a 
valid  contract,  the  creditor's  hands  are  tied,  for  at  least 

*  one  day;  and  it  is  sufficient  for  the  discharge  of  the 
surety,  that  the  creditor  has,  by  something  obligatory, 
deprived  himself,  for  a  single  day,  of  the  right  of  de- 
manding payment  and  bringing  suit. '  For  as,  under  the 
supposed  contract,  the  creditor  could  not  have  demanded 

,  payment  on  the  1st  of  January,  or  commenced  suit  on 
the  2d  ;  so,  the  surety  could  not,  by  paying  up  the  debt* 
on  the  1st,  have  acquired  the  right  .of  immediately  pur- 
suing the  debtor.  If  the  agreement  had  been,  that  the 
day  of  payment  of  the  note  should  be  postponed  to  a 
time  beyond  the  8th  of  January,  1851,  it  would  hardly 
be  contended,  that  the  surety  was  not  discharged,  al- 
though no  other  day  of  payment  was  specifically  fixed 
upon  by  the  parties.  An  agreement,  which  legally  pre- 
vents the  creditor,  for  a  single'  day,  from  enforcing  col- 
lection, has,  as  to  the  surety,  the  same  eflfect  as  a  contract 
which  ties  his  hands  for  seven  days.  In  both  cases,  th'ere 
is  a  binding  contract,  by  wHich  the  creditor  is  precluded 
from  suing  upon  the  contract,  as  soon  as  he  had  the  right 
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to  do  according  to  ils  original  terms.— Draper  v.  Homey o, 

'  18  Barb.  166,    The  decision  in  Haden  v.  Brown,  supra, 

ftppeara  to  be  precisely  in  point;  and,  on  the  authority  pt 

ihiit  case,  we  mast  hold,  that'  the  charge  asked  should 

have  been  given. — See  Dickerson  v.  Board  of  Oomme. 

6  Indiana,  128,  134;  Fellows  v.  Prentiss,  3  Denio,  612, 

518,  521;  8  Leading  Cases  in  Eq.  561,  (3d  ed.)  and  cases 

cited;  King  v.  Upton,  4  Qreeul.  887;  2  Am.  Law  Reg. 

887. 

t 

[2.]  Merely  giving  farther  time  of  payment  to  the 
principal  debtor,  without  the  consent  of  the  surety,  does 
not  discharge  the  latter:  time  must  be  given  in  pursuance 
of  a  vaUd  contract  for  that  purpose,,  which  ties  the  hands 
of  the  creditor,  so  that  he  cannot  sue  if  he  would.  The 
contract  for  farther  time  is  not  valid,  unless  founded  npon 
a  sufficient  legal  consideration.  A  promise,  on  the  pai't 
of  the  debtor,  to  pay  usury  in  future,  is  an  engagement 
which  the  law  pronounces  utterly  void,  and  is,  conse- 
quently, no  consideration  whatever  for  a  promise  by  the 
creditor  to  give  further  time  of  payment.  Such  a  con- 
tract for  delay,  not  being  binding  on  the  creditor,  does 
not  discharge  the  surety.  The  nrst  charge  given  by  the  • 
court  rests  upon  the  hypothesis,  that  the  considerlition  of 
the  agreement  for  delay  was  "usurious  interest  agreed  to 
be  paid  by  Cleckley'' — that  is  to  say,  an  executory  under- 
taking on  the  part  of  the  debtor  to  pay  usury  thereafter. 
That  such  a  contract  does  not  discharge  the  surety,  is 
expressly  decided  in  Kyle  v.  Bostick/10  Ala.  fe89;  and  to 
the  same  effect  are  Tudor  v.  Goodloe,  1  B.  Mon.  322 ; 
Pyke  V.  Clark,  8  ib.  262;  Scott  v.  JIall,  6  ib.  287;  Roberts 
V.  Stewart,  81  Miss.  664;  Vilas  v.  Piercy,  1  Comst.  274, 
286;  and  Standclift  v.  Allen,  14  Ver.  258. 

In  Kyle  v.  Bostick,  {supray)  there  is  a  dictum^  to  the 
effect  that,  "if  the  money  had  been  in  fact  paid  by  the 
debtor,  instead  of  a  promise  to  pay  it  merely,  the  case 
would  be  different."— 10  Ala.  595.  The  distinction  here 
suggested,  between  an  executed  and  an  executory  usuri- 
ous contract — between  the  payment  of  usury  in  advance,, 
and  a  mere  promise  to  pay  it  in  future — asa  foundation 
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for  a  promise  on  the  part  of  the  creditor  to  give  farther 
time,  baa  been  recognized  and  acted  upon  in  several  cases 
decided  by  the  Kentacky  court  of  appeals. — Kenningham 
V.  Bedford,  IB.  Mon.  825;.  Pyle  v.  Clark, 8 16.  262;  Scott 
V.  Hull,  6  ib.  285;  Patton  y.  Shanklin,  14  i6.  15.    Sec 
2  Am.  Lead.  Cases,  178,  179;  Anderson  v.  Mannon,7  B. 
Mon.  218;  Duncan  v.  Reed,  8  ih.  882-     While  these  cases 
recogniaSe  the  principle,  that  a  promise  to  pay  usury  at  a 
future  day,  is  no  consideration  for  an  agreemgsnt  for  an 
extension  of  time  by  the  creditor,  they  hold  that,  if  the 
usury  is  actually  paid  down  at  the  time  of  the  promise  to 
forbear,  and  as  the  consideration  for  such  promise,  the 
surety  will  be  discharged.     The  soundness  of  this  dis- 
tinction has  been  denied  in  New  York,  and  it  is  there 
held,  that  neither  the  promise  to  pay,  nor  the  actual  pay- 
ment of  usury,  is  a  good  consideration  for  a  promise  by 
the  creditor^o  give  time;  and  that  a  contract  for  delay, 
founded  on  either  the  one  or  the  other,  does  not  bind  the 
creditor,  or  discharge  the  surety. — Vilasv.Piercy,  1  Comst. 
274,  286-7-9.     None  of  the  exceptions  taken  in  this  case 
distinctly  present  the  question  here  alluded  to,  and  we 
will  not  pass  upon  it  at  this  time. 
Judgment  reversed,  and  cause  remanded. 
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(bqvxtabli  attacbmsnt.] 

2.  Bequfi  io\truiUe,  /or  comfort  and  ovfipmt  qf.debtor^  hut  not  liaiufif 
hu  debUf  svi^eei  to  equitable  attachment,, — Where  a  sum  of  money  ja 
bequeathed  to  a  trustee,  in  trust  for  a  debtor^  '*  not  subject  to  an  J 
debt  or  debts  he  may  have  co'htracted,  but  for ''his  comfort  and 
support/'  it  najT  be  subjected  by  equitable  attachment  (Code 
I  2956)  to  the  payment  of  his  existing  debts. 
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Appeal  from  the  Chancery  Coart  of  Macon. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  (^ase  was  filed  by  Amoa  Moore,  against 
William  Q.  Smith  and  Thomas  U.  Smith ;  and  sought  to 
sobject  to  the  payment  of  a  debt,  due  aud  owing  to  the 
complainant  by  said  William  G.  Smith,  a  fund  which  was 
'in  the  bands  of  said  Thomas  H*  Smith,  as  trustee  of  said 
\VilIiam  G.,  under  the  following  clause  in  the  will  of 
their  deceased  father,  Guy.  Smith,  to-wit:  "I  further  give 
to  my  son,  Thomas  H.  Smith,  in  trust  for  my  son  William 
G.  Smith,  the  further  suiil  of  thirty-six.  hundred  dollars, 
not  subject  to  any  debt  or  debts  he  may  have  contracted, 
but  for  his  comfort  and  support;  and  should  he  depart 
this  life  before  receiving  the  same,  then,  and  in  that  event, 
the  thirty-six  hundred  dollars  to  be  equally  divided  with 
my  other  children  in  life;  and  if  any  should  be  dead, 
their  share  to  their  child  or  children."    The  testator's 
will  was  executed  in  Georgia,  where  he  resided;  and  was 
duly  admitted  to  probate  there,  after  his  death,  in  July, 
1857.    The  complainant's  debt  against^William  G.  Spaith 
was  evidenced  by  a  promissory  note,  dated  the  14th  April, 
1852,  and  payable  on  the  1st  November  next  after  date. 
The  fund  sought  to  be  reached  was  paid  over  tf  Thomas 
H.  Sn^ith  by  the  administrator  in  Georgia,  and  was  in  his 
hands  at  the  commencement  of  the  suit.    The  prayer  of 
the  bill  was  for  an  equitable  attachment,  an  account,  and 
general  relief.    A  decree  pro  confesso  was  entered  agaihst 
William  G.  Smith,  on  publication  duly  perfected  against 
him  as  a  non-resident.    Thomas  U.  Smith  answered,  ad- 
miitting  the  material  allegations  of  the  bill;  but  insisting 
that  neither  the  principal  nor  the  interest  of  the  fund  in 
his  hands  was  liable  to  the  complainant's  demand,  and 
demurring  to  the  bill  for  want  of  equity.    On  final  hear- 
ing, on  pleadings  and  proof,  the  chancellor  held,  that  the 
entire  fund,  both  principal  and  interest,  or  as  much  there- 
of as  was  necessary,  was  liable  to  complainant's  debt. 
He  therefore  overrated  the  demurrer,  aud  jendered  a  de« 
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crce  for  the  complainant ;  and  bis  decree  is  now  assigned 
as  error. 

Cloptox  &  LiGON,  for  appellant.— 1.  If  William  6. 
Smith  \\as  entitled  to  the  possession  of  the  money,  and 
could  sue  for  and  recovef  the  same  from  the  trustee,  («a 
the  chancellor  held,)  then  the  complainant  had  a  fall, 
complete,  and  adequate  remedy  at  law,  by  attachment 
and  garnishment. — Hall  v.  Magee,  27  Ala.  416;  Harrell 
V.  Whitman,  19  Ala.  135.  Snch  a  construction,  however, 
would  render  the  trustee  a  mere  conduit,  through  which 
the  money  was  to  pass  from  the  executor  to  William  Q. 
Smith  ;  and  his  appointment  would  be  a  useless  and  na« 
gatory  act.  On  the  contrary,  the  interposition  of  the 
trustee  was  necessary,  to  receive  the  fund,  to  apply  the 
income  arising  from  it  to  the  comfort  and  support  of  the 
legatee,  and  to  preserve  the  fund  for  the  contingent  re- 
mainder-men; and  his  title  doea  not  cease  until  these 
objects  are  iuUy  accomplished. — Comby  v.  McMichael, 
19  Ala.  747. 

2.  The  broad  doctrine  was  at  one  time  maintained  in 
England,  that  every  right  to  property,  both  legal  and 
equitable,  must  be  subject  to  the  incidents  of  property- 
alienation,  and  the  payment  of  debts ;  and  this  was  put 
upon  the  ground,  that  it  was  against  public  policy,  and 
a  fraud  on  creditors,  to  allow  property  to  be  held  by 
a  debtor,  or  in  trust  for  his  use  and  benefit,  without  being 
liable  to  the  payment  of  his  debts.  But  modern  decis- 
ions in  England,  and  more  particularly.in  America,  have 
greatly  restricted  and  qualified  this,  doctrine ;  and  the, 
principles  upon  which  these  latter  cases  rest,  commend 
themselves  by  their  correct  reasoning,  and  by  their  en- 
lightened views  of  public  policj-.  No  principle  of  public 
policy  is  contravened,  by  a  father,  while  living,  support- 
ing an  indigent  or  an  improvident  child;  and  it  is  diffi- 
cult to  see  what  principle  forbids  that,  after  his  death,  his 
bounty  should  be  expended  in  the  same  way,  through 
the  agency  of  an  ejcecutor  or  trustee.  Creditors  have  no 
claim  on  the  father  or  testator,  and  their  rights  are  not 
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prejudicjed  by  hi^  bonnty  to  their  debtor;  on  live  contrary, 
thej  may  be  greatly  benefited  (hereby.  These  views  are 
elaborated,  and  maintained  by  nnanswerable  arguments, 
in  flill  and  Wife  v;*M*cRiie,  2T  Ala.  iS2 ;  and  in  Braman 
V.  Stiles,  2'  'Pick/463. ^  An  examination  of. the  more 
modern  leading  eases,  boih  [ft  England  and  in  Amerit^a, 
will  shovir,  that  wherever  a  rigfct  in  the  property  itself,  or 
its  proceeds^  is  vested  In  tbe  lebtor,  the  same  is  subject 
to  his  debts;  but  thit  the  words,  "support  and  mainte- 
nance,*';/'comfort  and  snpport,**  &c.,  do  not  vest  such  to 
iuterest  in  him^as  can  be  readied  by  his  creditors. — Two- 
penny v.  Peyton,  lO  Sim.  487;  Qodden  v.  Crowhurst,  16. 
642;  Staggv.Reckman,  ZEdw.Oh.  89;  Ashurstv.  Given, 
5  Watta  &  Serg.  823;  Vaux  v.  Park,  7  Watts  t  Sefg.  19; 
Fifiiher  v.  Taylpr,  2  Rawle,  33;.Norri8  v.  Johnson,  5  Barr, 
289;  Eyrick  v.  Hetrick,  13  Penn.  491;  Pope  v.  Elliott, 
SB.Mon.  ,56;  2  Beav^n,  63;  18  Vesey,  429;  5  Paige, 
583,  Ip  this  case*  besides  violating  these  general  prin- 
ciples,, the  chancellor's  de<;ree  operates  to  defeat  the  rights 
of  the  contingent  reraaiDder-raeD.--*WiIliamsoQ  v.  Mason, 

23  Ala,  503;  Elinoro  v.  Mastin,  28  Ala,'  313.     '. 

'•  .       •  .  ,      '   *  * 

•     •/•'.;.■.•'.  ^  .     . 

2^.  8.  61UHAM,  cwtra^  cited  Hugely  4  Harrison  v.  Bob- 

in^on,  10.  Ala.  731;  UobertsoQ  &  Petiibone  v.Jobut4^, 

36  Ala.  197,  and  the  aqLthorities  therein  cited. 

'a.  J;  walker^  C.  J.— [Jan.  29, 1861.]— It 's  cUar 
that  the  testator  ip^ende^l  to  make  tb^  apeciiied  fund  free 
from  liability  to  the  debts  q{  Wm.  G,  Smith;  and  it  is' 
almost  equally  cJ€Ar»  that  t^e  law  forbids  the  accompUah- 
ment^of  the  purpose.  The  fund  itself^  not  merely  the 
interest,  13  d^vot^d  to  the  '^ comfort  and  support''  of  the 
cestui  que  trust.  This  is  not  only  the  necessary  effect  of 
^  the  terms,  ia  whieb  the  gift  of  the  fund,  .in  trust  for  bis 
comfort  and  support,  is  made;  but  it  is  clearly  implied 
from  the  making  his  death,  without  receiving  the  fund^ 
the  contingency  upon  which  the. limitation  over  depends. 
The  fund  is  not  given  to  the  trustees,  to  ehable  them  to 
support  the  cestui  que  trust:  the  money  itself  is  given  in 
23       '  * 
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trast  for  W n;t.  G.,  for  his  , comfort^  apd  aap^ort;  and  lie 
hM,  updoubtodlj^  the  righi.  t^  recejy*  for,  Bis  Qomfprtand 
•npport  tb^  entire  faod^  with  iU  a^Qmii^Mns^  if  e^ea- 
•ary.  Cai|  it  be  thst  •  ,fiio4i  f**^  ^wl^kb  o«e  hM  ^ua  a 
rifbt  to  drew  for  hie  cofDfort,|iD^  enpport  jUDtjI  it  is  ex- 
iMostedy  \n  exempt  froai  eH.Jiabilitj  to  bit  debts?  . 

We  9hall  not  denj,  tbet  deoi^iofis,  mecle  in  Penns^^lva- 
nia^oto  the  exteijt  Oif  holaiiig  propf  rt^  tl\qa .  sit^ted 
free  from  liability  to  debts.— 7  W,  ^Si  lOj.Aiihurst v. 
Given,  5  W.  k  8.  824  ;^  Korris  t,  Johnston,  5  fl^rr,  287; 
Holdsiip  v.PattersoiHT  Watte,  ^il  rFisheij' vi  taylor, 
^  Rawle.  38  j  t^jpk  v.  ^etrifk^  1  Har.  4§8;  And  a,<;ase 
\u  Keotaclijy^nid  another  in  Ifaiiasc&nafitts,  gojerj 
far  in  the  same  direction. — Pope  T/Bnticrttt  8  $.  Ifoo.  $6; 
'Sraman  v.  Stjrlef,  2  Pic^  480.  .  But,  the  Penixi^kaDia 
d6cij}ioi3S  make  a  palpable  innovation /upon  the  .la,v  as 
long  established  in  the  English  court*  of  chancery^  apd 
it  is  so  av6wed  by  the  opinion  ip  I^orHs  v.  Johnston, 
supra. — 1  White  4  Tudor*s  I^eading  i^ases  in  E^.  544; 
Notes  of  H^re  and  Wallace  to  Hulme  y^  'JTejoant.  , 

The  English  doctrine  "forbids  the  disposition  o^ prop- 
erty, divested  of  its  legal  incidents  "  of  liability  to  d^bts^ 
and  sdsceptibility  of  a1\^natron'. — 't[^ut'on'W\\Ui'816; 
Hiir  6h  Trustees,  865.  And  ahder  the  ojiefAtio'n  of  that 
doctrine,  a  liability  to  debts,  to  the' extent  df  the  debtor's 
interest,  has  been  enforced,  in  the  cases  fo\Iowip^  to-wit: 
Where  the  dividends  ydr^r^  direptetf'to  be  paid  tntd  the 
proper  hands  of  a  man,  or  on  his  own  ];>rop'er  prder  or  re- 
ceipt, and  not  to  be  assfgnal)!^  by  w;ay  of  anticipation, 
(Brandon  v.  Robinson,  18  Ves.  f29;)  Where  en  annuFty 
waa  given  in  tru&t  for  the  maintenance  *and.  snpport  of 
the  cestui  qtU  irusiy  not  to  be  liable  to  his  debts,  and  (o  be 
paid,  from  time  to  time,  into  his  proper  tiands,  and  riot 
to  any  other  person,  (Graves  v.  Dolphin,  t  Stm.  86;)  wlere 
an  annuity  was  bequeathed  in  trust,  with  directions  ibr  the 
payment  of  dividends  for  the  sole  purpose  of. the  maiD* 
tenance  and  support  of  the  legatee  and  his  ^mify,  and 
with  a  prohibition  of  alienation  and  Habtlity  to  debte^ 
(Varnold  v«  Hoorhouse,    1  Kuss.  t  Myl.  ^64;)  where 
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ftdfi^t^  ifM'  h^M  ta  ftMt/  to  b«  apffii#  ta  Mch  manner, 
MtoMic^  1^61*^118; 'fof  tfie  boiird,'lo^flig,  and  tfuMi- 
t«Mil  of  the  (kmee  mA  M«  fkmity,  m  tbe  tr«9tf  ea  tboutd 
Mnk'.p^pijf,  (Hlppbii  fi'IToitdti^  S  Bear.  64;)  wbere 
there  wm  an  assignment  to  trustees  of  a  f«ad  in  trust  Avl- 
Ai^i\^{\\^  ot  u,  ^  Mdi  part  theireaf  as  Ibey  should 
tlimk  f^oper,  and  4lrih^ir  will  and  pleaeiire^  aad  at  such 
tinfes  «iM^  it  sficb  siliiiiras  th^  ahcoM  Aeatn  expedient, 
tb  pay  tMltrteresC  to^  bitil,  oT,  at  their  dtseretion,  to  ex- 
)ieiM  fbei^iterest  in  pfMaHng Ibr  him  diet,  lodging,  wear- 
)tfg  i^pafcF,  and  other  n^essafret,  so  thattha  same  should 
not  be  s^hleet  to  his  d^ebts  or  dispepiition,  (6noWden  v. 
)>a)eB,  6  6hn;  dS4;)  and,  lastty,.  where  property  was  con- 
Tsyed  tb  trustees,  to  pay  and  appty  th^  raats  and  profits 
to  the  sdpport  xst  3^  bfs  ^irife  and  ehitdren,  with  a  probl- 
bltiot)' agaimt  any  eiargo,  or  assignment,  ok*  antieipatioa 
B/J.       n  '    *  .     ' 

'  It  Is  ^  Acttit  to  reGonetle  the  twa  eases  of  Twoptinny  ▼. 
P^toti,<*l()  Bim.  48T,)  atid  Oodden  ▼.  Crowhurst,  {ib. 
642,)  with  the  other  English  decisions,  or  with  the  propo- 
fhioa,  tl^t  tbe  cestux  qm  trust  fn  this  eaae  has  an  interest 
HUtHe  t^  bis  d€%ts.  \Te  refer  to  the  discaesion  of  those 
'tw6  cases  by  Judg^Ormond  and  Goldtbwaite,  in  Hugely 
4  Harttsto  v.  ftoMnaofi,  .(10  Aku  701,)  where  an  attempt 
kaa  been  fn^a'16  piaca  tketoi  in  hartnany  with  the  other 
4(Btoiilerfi^— ^ee,  also,  IliH  on  Trastees,  396,  note  x.  '  lu 
¥oiingfi«sband  ▼•  Gisborna,  (1  Col.  400,)  there  was  a 
trast  lbrtbB'paf8cmai«apport,ek>tfaiag,  aad  naintenanoe, 
tritfa  a  proviMon  that  the  food  aboald  not  be  subject  to 
the  debts  of  the  eestiaqui  tnuL  The  fnad  was  held  sob- 
)«ot  to  pabs^  to  rbe  asetgnees  under  the  insolraut  debtors' 
aet;  aivd  the  viceKAunceilor,  in  oommentiag  upon  the 
eases  of  Twf^penny  t.  Peyton  aad  Goddea  ▼.  Crowhurst, 
said,  that  it  they  were  not  distinguishable  from  tba  caae 
lMforaMra,be  *«aiuetrespeetftiIIydisseatfroDSthem."  So, 
too,  wa  lay,  that  if  they  are  aotdistinguiahable  from  this 
ease,  thay  ara  it  war  with  all  the  other  Bnglish  decisions, 
and  with  a  principle  well  established  in  the  English  law, 
and  wa  must  respectfully  dissent  from  them.    The  au- 
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tlxoritiet,  which  W«  hiivj^  <»tfllaled||ii¥>iit  f>duelii»)v^l>'  #bo% 
that  the  «st«l»U9j2ed  .Uuotnuf^  in  th«  JBU^gli^b  .chmifarj 
floes  not  peiiinit  ahy  otb^r  K^iclitatoo,  tbftQ.thal  ihe.fuii4 
ia  the  hands  of  Thomas  ILiSmkh  w  Uable  V)tb«  d^%9i 
Wm.  G.  Smilh. 

I  The  ddci^iM  in  Hill  und  Wife  v.  UcB»f  f  (2T  Ala.  I7d|) 
.w,b«n  conaidorad  an  iU  ^fitiretj^  aod  not  in  refer^tx^o  tf 
any  single  santeiH^i  dofs.  nataupp^rl  the  p08|tlorv  U))jt 
in  this  easetka  trjust  fand  eiyc^jra  finj  imi^mntjifom 
liability  to  debts^  It  ia  ii).  r«&>»fiot  to  a  beqiieit  jff 
^property  to  be  beld  in  trast  for  the  support  of  |b  jooau  aa^ 
his  wife  aod  childcant  and  the  decision  is  phif^ed  apoMi 
the  ground,  that  t]^«  interest  of  the  debtor  was  so  blea4<4 
.with  tha£  of  the  wife  apd cbildreoi that tbfi  fornnercoaU 
i^ot  be  separated  and  subjeotod  to  debts  without  dttri* 
.ment  to  the  latter,  .  And  the  same  doctripqaeeiBS  to  have 
been  recognized  in  the  opinions  in  Rugely  &  Harrison  f. 
Bobinson,  lO^AkuJOS.  See,  alscv  F4»Ilovv6,.  Wftdsworth 
k  Co.  V.  Taon,  0  Ala.  990;  JSpear  t,  Walkliqr,  W  Alf. 

82S.  •  ,..;.., 

The  precise  question  of  this  case  seems  to  have  beep 
involved  in. the  lease  ol  Clnrk  v.  Windbam,  (12  Ala,798i) 
and  it  is  not  a  strained  inferencie».that  i^q  adjudioatioo,^ 
it  adversely  to  the  appcl-Unts  is  implied  in  that  deeisioi* 
In  the  case  of  Uobertson  k  Pettibotje  v.  Jebosion,  {3/6  Ala^ 
197,)  we  endorsed  the  doctrine;  declared  by  imige  0^ 
mond  in  Tiugely  &  Harrison  v.  Bobinson-^^^t^abeiK^ 
ficial  interest  c«Duot  be  given  to  ene^  so  that  it  oSBDOt  be 
reached  by  his  creditors,  unless  each  interest  is  eQoferreiy 
and  is  to  be  enjoyed  jointly  with  otber8,.and  is  alsa  iaot- 
pable  of  sevemnce."  We  hut  carry  oat  that  doctria^ 
and  follow  the  Vead  of  our  former  decisions^  in  declaring 
that  the  fund  held  intrust  for  William  Q.Bmith  is  liable 
to  his  debts« 

We  think  Wm.  G«  Smith's  right  to  the  fond  waa  equi- 
table, and  was  liable  to  utt2u;hment  in  equity  under  i 
tion  2956  of  the  Code*— You  v,  FMnn,  S4  Ala.  409. 

Affirmed. 
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[nBTINUR  FOB  aLAYK*] 

1.  General  ehjeeiion  to  evidenee. — A  general  objection  to  evidence,  a 
part  of  which  ii  fojgkl,  may  be  6rerfnled  entirely. 

1  AdmusiHlU^  of  declarattom  as  part  of  res  geetm  — The  declarations  • 

of  tti*  ynAiM  oi  •  8|iv«»  ai|ie  '*  %  tor  4i^» a|l^  t^e  aale,"  to  the 

.efteci  th|it«.if  be  had  Jmqwn  that  the  slave  was  not  going  to  Texasy 

(ivhither  the  purchaser  had  represented  that  he  intended  to  carry 

'liim«)  he  Woukd  not  have  BoId  h\th,  are  not  eridence  for  the  decTa- 

'  Hint,  at  Ik  pa^rof  ilM  fe^g^HLmfb^  a  KiH  4irra|rtbg  the  validity  of 

X  44n^fibilU§  %f  recfnd  m  €fidemc$  in  amnker  i^ii. — In  detinue  for  a 
slaie*  brought  by  th e. vendor  agunst  the  purchaser, — the  material 
inauiry  being,  whether  the  purdhase-money  was  furnished  by  the 
deffaddsiit,  or  b]^  Hie  alave  himaelf ;  sncT  the  defelidant,  fbr  the 

'■  t»UlfiM  ^  ttiim^  tbm  tfat  pIltfctHI  b«loi»*Ae  tttfe,  *"  knbw  that 
ikf^f^  lie4  «Mtti9«  m4  pHmUMJ^im  «#  k«re,  ««  and  4itpdef 

./yC  ife  ^  he  pie»ii»d^"  A^vkif  usad  Im  evid^noe  •  r«oeipt,  by  which 
the  plaADtifP  acknowledged  to  have  received  a  gum  of  money,  foe 
Sa^e-keeping,  from  iHb  slave  and  his  mother,^tbe  record  of  a  suit 
?ttstitnte4  by  the  defendaat^  after  the  sak,  in  the  nanie  of  the  owner 
6f  t&eelAv#'«m^tft«r,.tftulltithoilt  bisaiH^otiiyof  knowledge,  anci 

;  rtlmyifili  dHajiiwrtyhiai,)  ta*  ih»  )nmrfmf  of  tiik  money  from 
.ftbfl  pl«i* tijK  it  BOMtoaiye^l  etiddnce  for  Ib^ plaintiff;  '*  to  e^pkit^ 

fviaid  receipt  and  to  shpw  that  the  defendan (^regarded  the  money 

'  as  belonging  to  the  slave's  mother.'' 

4^  Personal  dite'ndance  of  wkneMiy  and  mpprkeeidh  of  depeeiticn. — Scm- 
Hel  tlfat  tke  aei  ^'to  eoAbapel  Hie  persdnat  attendance  of  witnessel 

•  ill  •tvH'OBM;'  4tiite>4€tifl85Va,  p.Oi,}  4om  Mi  apply  to  a  wit* 
meia,wl|ii «  eonijtfed  m  Jailoo^er  aj^cial  •e^me ;  bat,  if  the 

•  9^9^  a^Utfint.bts  been  wm^s,  and  tb^  atteodaae^  of  the  witness 


.can  be  |prooared,  the  deposition  ought  to  be  suppressed 
8^.  Retire  c/  surety  on  detinue  bond,  and  examination  as  witness, — The 

'mfify  on  a  deiinae  bond  m^y  be  releefced;  abd  exammed  as  a  wit- 

mms^fsmWit^  ptlamptA,  m  t}^  eceeitiiott  by  tbe  l«Uer  of  «  new 
^sHload^^wilk  otor g<WHi  4mI  tvAcital  WMtiiaoj  bo*  it  i»  Boi  permia^ 
.  ||bl(^tai  era^  ^  jo^eity's  nani6  firofn  the  boi^d,  ag%i&st  the  ol^'ecf 

txm  of  the  ob%ee>  a|id  sabatitute  ^he  nama  of  another  surety  in 

hii  stead. 
4  MMst's  ryAf  t&  Mon^  adqiured  By  liams ;  %aMHg  of  contract  for 
^4Mft4f  Jhuij^-ti  fSkii  UNuMnr.  kiKAvtegly  penultip  his  slave  to  ao- 
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quire  money,  ftud  to  pay  it  oat  to  a  third  penon,  in  a  fair  I 
transaction,  he  cannot  afterwards  reolai«i  H;  but,  If  aiiek  third 
person  receives  and  holdi  the  money  for  the  benefit  of  the  alaTe, 
and  as  his  bailee,  and  it  isjtfifcerwards.va*^  without  the  knowledge 
of  the  n^aster,  in  purchasing  ifie  slay e'fbrhiniMlf  from  the  matter, 
the  contract  is  Toid,  and  doea  not  divest  the  tjtle  of  t-he  master. 

Appeal  from -the  Oitj  Court  of  Mobile. . 

Tried  before  the  Hon.  Mxt.  licKiMMnj,  > 

* 

This  action  w«8  b^oligbtbj  ^ime«  Ketly,  ltpkn%%5ckiu 
T.  "Webb,  to  recoTer  a  slave  named  Wash,  tinder  the  fol- 
lowing cirQumataQces:.  Tbe  sl^ve  l^^longe^,  to  J;b«  plain- 
tift,  and  was  M»plo|ie4  by.  him  aa  a^tabnlnY^r  iR  fcb^  oitj 
of  Mobile,  bat  was  permitted  to  retMn  for  himseif'«lMiit 
one-half  of  his  Wages.  The  deflindant  proccmNi  one 
Williams  to  negotiate  with  plaintiff  for  the  sale  of  the 
slave;  the  {»Uioti(f  spld  biim  to  WiUlmi^  pn  the.  jl^h 
July,  18£7,  *m  Me*  IkovsMiA  deUiMi^  ^sifcd  .ensoni^4  p> 
Williame  a  biH  ^  Sato,  wHk  waiMii^  ef  tMe  waA  eemd- 
ness;  and,  on  the  6ezt  daj,  WHTIams  executed  a  siinffar 
bill  of  sale  to  A.  Brooks,  who  then  paid  ov6r  tfte  ptir- 
chase-moi^ej  tp  the  plaintiE  A^psrt^  of  the  porcbase- 
money  was  pi4d  b^.  tfi#  draft  o|  one  Ijaoderosiik  foe  |dM>« 
which  be  h«4  gn^pn  totfae  ehite  ibr Uiweiied  tu^mmf^  ead 
the  defendant's  erfdence  tended  to  siow^Afat  be bmdbitt- 
self  furnished  a  portion  of  the  residae,  The  plaintiff 
contended,  that  the^pnrchase  by  Williams  was  niade^  %\ 
the  ioatigulion  of  the  de&pdsietf  leader  ad  iigr^iy^^t  be< 
tween  him  and  SIm  sbiTSt  that  the  f  weiMee  sli#tti4  eave 
to  the  benefit  of  the  elare,  and  that  tke  nio«ey  w«s  tn 
fact  furnished  by  the  slare.  Wlflisras  teetffled,  that  be 
had  no  interest  whatever  in  tlxe  slave,  and  that  he  made 
the  purchase  foTi  fud  at  the  i^stapca  pf  tb^  d^^nd^t 
Brooks  teetifiedf  ^Hha^be  neveeibed  or^obiiyed.aoy  iiile 
to  the  slave,  and  nrerer  paid  amy  ^  bis -'osm  ilOHef  Ibr 
him;  but  that  the  title  Was'made  to  bim  fo  obltge  Ae 
defendant,  who  did  not  want  to  be  known  in  the  traes- 
action,  and  who  brought  thaiuopeytQ  bim.^  .PaiSflg 
the  negotiatioas  be|weett  the  plaintiff  ami  Wittiaoi^  tbe 


the  #l»y«,«»  to^iijif  jUb^.i^M^al^tMA  m^  >0<^q4«d,"  .  X 

•old  ^f|b,;ije,M  (pjl.  IWQWmlMrt  *»•  WM  9Ol.f0i«f  t^ 

Te«aB,,.wbiQfe  )\f  Vn^.kin."  .  .T>«;eo^rt  •dmittfMl.thift 
atAtii«i^t,(^.^i^9(|e^  ^«  M  fi^tt  of  _tlj»  rpfgefU^  NP^^ 

8enr«4  afli exc^ptipA.^     ..,  ...1.    .'•'  -   j     •    • 

BefoM  <te  «ii«k«>iMtf«iiG«<li  tiw  iiliwHal  mmmtd.  tkm 

rogtarwfc  «M4i«k«it^MiMfM  tw  la  Jairaa^AjtdjM*! 
•eiAaaic»^an4  ilKlwt  *o  «1hI  oHMik  Mtl*llM<k«i  iMia^lw 
aWtut»if!ai8(lwife>i»7pii»iaM  <li»'f|Tw— I  »tlMi4UaM»  flf 
Mid  !»»■■■,  4Aftt«,liiI*^|k  M^)«id  4km  ttmwmtkm 
ftfomdtih  HniuiUMwi.wihimii  liilli  i<  ^««Mli.'; 
TlM^tMvti'rttead  k»iMiffffM»«te'4«#«Mti0fe,  ^*«il4li 
fnMMkltkak.lh«t«MiM'<M  Mk  npflf  to  aitMMw  iiW 
««r&  itjijail^'wrifjutirfriaiirt— K  tirMi-aftiM«Aiii«il 
tIw.c«iiiiiMd^1»««i"ik<ii<8M»4Mi«i;to  tW  Aii|l»4awt  ^ 
fat  tfa*in^iNw«ibilita  atoni  m  hi*  «v«  <rttii—,  if  kft 
desired  to  do  ao..!  l^>/iettt4mi.  d— Kwod  «»  fatB»<«at 
the  iv.HnfMM^o«r»,  fd»4  fi«iierre«|  «a  «)fMftk|»  t^  tlM 
ovort:«M«g.«£lu«nM4i<}4-  *o  Mf9'«w  Ik*  d«p<|a|^M9^ 
DuAAg  ^Ip.tfial.:  iriMq  %k»,  daf^iti^a  «C  ihk  vitJUW  w^ 
«ft<wred,i«^TidflfH»  (otitat^tuijrttbe  dalandwi  iiifTti  4li# 

whieb  fvvM  Im.  tih<M  F«rda ;  «'  Wa«b  fraUiaded  to  lk#  1* Wl^ 
in  «Td«r„tttaft  He  wiglii  iwteo*  Mr.  JCaUr.l*  4^^  ^i^  f 
b»v«  l>M^RdA\m«V  (Mi  <Utta  .auMk^if  .oiajeetK  Ik  wm  » . 
m^i^-f/ummH  lHk.T«f  W^  liMI^  .^M*  lit  WK  ¥f. 
K^Uji.ffr  ^^:fri«||<|a,]^  wmld  i««]|!a  «at  that  b»wM  Uem^ 
In  the  hoase,  wheoaver  I  a«w  him,  )lp# .  tRiUiMd  |taaip|||. 
H^fOf^*  MMR»4af:b<w  b«  wm»  tiy^g  t9.foal  Mr.  ](«%." 
Ko  f n)ifi4.,<if.«)i9«MW!fL  %9  f^  Mawr  wM  apB«iA«<k 
Th»tia«r^  nalttawL  t».  maiiide  U,««d  tb«  jdaiiiMlMit  •» 
e«ix«d. 
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The  tiefeii<1ftnt  hM  prdf^cf,  that  the  '^MuiW,  pridr  to 
tfte  dale  td  t^lKums;  permitt^ A6 i^f^toretaitiligrelitr 
pirt  of  WfiT  eamhi^,  to  etnpfoy.  cooief  td  defend  himself, 
#heti  prQBe>ecited* for  an  infihi^iotl  ^'tKe  dtj  lawt,  fee.; 
Wnd,  "for  the  par^ose  of  Bhotrtog  that  tl*e  {>lainttiS  knew, 
before  said  iaU,  that  the  state  had  monej,%nd  p^riiiitted 
hitti  t6  have,  nse  and  dispose  of  it^M  Be  pleased/*' had 
read  in  evidence  a  receipt,  8%ded  t>y  plaittffl^  in  these 
words:"  "Received  from  Boy  Wash  and  Ms  mother,  Cla- 
rissa, fonr  hundred  doHars,  for  safe-keepings ''''  on  whi^b 
wHe  miSmtmA  «Mto#  Vflfdi:  "^^Fml  ma^h^  within,  two 
kmdned  d^ltafs.''  >  **-T<»#gT4rtpi  tairf  icartpi,— d4l>  abow 

MM.Olaiiswa,''  the  p^mMT  i>iiai»iii  ttiiteaba  thaiMord 
•#a  Mtt«,  fMtitttltrf-'agithMS^  liifli,.#asr 'tk^  aale^  m  the 
«aiM>«(f  OM  Witay;  <wl»  wataMrqtMer^ii  Otarf9fl^)for 
Wm  fma$0ty^c§  iho  lacm^y  apoaito<a»  tk«  i^aaipi;  ae- 
eofiifMMiiaA  wilk^  tii«  yawl'  Hsbiitti/^ ^fid  Wilq^  to 
*•  aSect  4»hat  aaM  iuis-waaiwlfltt^i  by  tba  dciuiiaDt, 
lrf«kosi(Mt  Mtkbfityw  ^oWlrndgt^^imA  waa  dUaftaiasej 
hf  kipi,  i«  ik«  ^klkwtert'a  Mat^iMbw^riaU  The  de^ 
fttD4MA<sfe^t#itaite*iriMa|ptt;  aif  ttate .iteaotdas  evi^ 
4«nise, -M  «h«  gTMod  «ba*  k  wiaa  fctsiwit;  tka  boart 
Mtfmtal  hte  a>j>iihiu,  •■* ki «xoayted.^ 
-'  On  tihe  inalitcrfion  dt  <fio  Mit,  the  <ie^Miant  having 
Ailed  to  give  the  statv^ory  koitd  for  tRa'fonhi^aii ng  of 
(h^  slave,  the  plaf ntiflP  gave  borid,  Wftk  If.  €).  Wrigbi 
arid  7.  H.  Robinson  as  his  an^aA#s;'#r#lh«pQ%sesMon'Of 
Ike  8hiy«  was  deH^ered  to  hlin  %f  tbe  ^h^rlft  Diirtog 
mm  trial,  tli«  <Mmt«  allowed  the^  pltiatifl;  agkiMTtke  de- 
fendndtl's  objttetfon,  %o  efMtae  tka'  nanfte  of  -llokiMon  from 
fho  bond,  and  to'sabatittrite  the^  nMM  of  <6ii#  Mkaleiaon  la 
iis  steat,  iti'  oMff  tliat  he  migtft  #«Cnllae  SoMisa^n  as  a 
#ltll^ss;  to  whUih  ftdtton  of  the  6o\ai lAie  d«Atadaatr«^ 
aef^ir^  an  e'lxceptioft.    *  ••       .•;..• 

Tha'deibndafaV  roqtiaMet  thi^  ^<fM?  to  lAolfvfM  Ih^^, 
^Hrtiae  if  they  b^Ki^ved,  flrom  the  o^Meooe,  «ka^  Ike  plaia* 
nut  'p^mjKlMA  lb« ^ate  WaisbtO'iiOtialntft'ptirPof  kia^am- 
ings  for  himself,  and  to  use  and  dispose  of  the  money  be 
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FMh,  ia  4h0  iibsMee  of  «  revooatioA  j»f  this  cpnaeot, 
(^Bktnwf4^  ksMMd  tbe  moMj.  ihn%  m%nv^i  to  Jiimder- 
ttUk^and  k  WMliaed  by  WillUoani  in  tbe  purobaae  of 
¥fA^  thio  tl»e  pMotiff  woiUd  k%ye  pa  right,  to  Feel&im 
the  mooejr  so  acquired,  used,  and  disposed  of  by,  Wasb." 
XbteotttTiliistd  to  gWei  this  simg^^  Md  tbe  dafepdant 
eaei^tad  to  Ids  jwtiisal. 

AU*tb#  ndiogs  of  the  €09r(  to  wbiobt  as  above  stated, 
exoeptlaas  w^re  rasarved^.are  now  assigned  as  etror. 

'  BwsrM,  t  CsAVi^LKa,  for  appe)laiit.--4.  The  dtpoeitioQ 
dftha  wittiess  Lebonto  oilgfat  to  bave  been  suppressed^ 
and  the  Witness  examinisd  porsonally  oa  the  stand.  Tho- 
gtoend  poHcy  of  the  lav^  requires,  that  witnesses  should 
be'  examined  oratly^  in  open  cotirti  .whenever  it  can  be 
done.  The  aufi  of  1868  is*  very  eon^rehenaive  in  its 
i^SO^g^  o^  doe^  not  oxempt-  frbm  its  operation  wit-' 
nesses  who  are  confined  in  jail ;  nor  does  any  reason,  or 
principle  of  public  policy,  demand  that  they  should  be 
teeepted.  '  Bv^n  if  the  aet  did  not  apply,  it  was  the  duty 
oftikeconrt'to  Mppreestbe  deposition,  when  It  was  made 
to  appear  that  the  witness  wae  in  iiet  present  in.eoart. 
'  f*  l^beaMwer  of  this  witness  to  t\m  (motfth  interroga* 
t^,  ooDsistiog  of  the  deelaratiom  of  >t^  slave,  w^ts  not 
OMip^jtait  evidenoe  agaiSESt  the  defeodant«-.--MaaMin  k 
7Air«ll^.  MitebeU,  14  Ak.  814. 

8.  The  declarations  of  ^a  plaintiff,  »mfuok  several  dayet 
aftee  tba^^'silitf,  oonstttnied  no  part  of  the  res  geatce,  and 
iMre  not  anrie  in  the  preeaa^e  <»f  eithar  Wiliiamsor  the 
defittidfult.  A  party  cannot  be  permitted  thus  to  manu't 
fsctare  aivUeaoaCor  htiBe^.-^Haoper  v.lMwftrds,  2<K  Ala.. 
MO;  e  AhiJ96f 9  frOaan.  a50;:2  J.  J.  Mar.  aM;  16£arb. 
MO. 

4.  Tbo  epwt  arnd  in^panaiitti^  the  plaintiff  to  emso 
MM  oKme  of  BebiMon  Ikms  the  tvoiid,  aodto  s«bstitule 
the  nkme  of  Masterson  in  its  stead.  This  effected  a  ma* 
terial  aHanitite  of  the  bond,  whi^  iMdsfed.il^void  as  to 
tha Mbep  smnty;  and  Hwrigfataof  tha  obligee  cannot  be 
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bond  OQgbt  to  imrb  bmu  eteMied  an^  fMdi»Mdw      -  •  ' 

5.  The  record  at  tfa«  sent  df  Wihj  agldfMi  Ke%  '«m 
not  relevamt  to  any  brae  In  the  tcaee^  iviiite  it  oMtaiii^^ 
€hridenoe  whldL  triis  calcoliited  to^  injw^  the  li<biifcMi» 
before  the  jury. 

6.  Tbe  dbttrge  tteked  atid  Mfftieed,  0tog%«  t#  h«ie  been 
given.  It  was  proved,  that  plaintifi  peraitted  tke  0bm 
to  retttin  and  diapoie  of  a  partol  hk  MroiofeMbe 
pleased,  knew  that  be  had  Iliclti0y,  and  anthoriaed  Ioa- 
dermilk  to  borrow  money  from  him ;  and  that  the  pioney 
so  borrowed-by  Landeimilk  was  «sed  in  tbe  potobaffiby 
WiUitiM.  On  these  ftcts,  be  fatd  bo  right  to  rociniptlli 
moaey.-r-vfiUiaiikiia  v.  Jobuan,  9  Ala*  370 ;  Jopee  v.  Nitd* 
linger,  20  Ala.  490 ;  S8  Ala.  &30.  If  be  had  tb^rwbt^et 
bis  eleetton,  to  resoinfl  tke  contract,  and  reeover  tbe  stovs^ 
be  ongbt  first  to  ^sve  ristorned  the  money  adrdnced  by 
the  defendant.~13  Barbour,  645;  8  Hill,  988;  1  Deaio^ 
74;  1  Metcalf,  5d0.  . 

F.  3.  BbeasTT,  abd  a^  Y.QvMAhh,,*e$Htm*-^l.  fTfaeecl 
of  1858,  to  eamfal  tbe  pemooal  atteadaaae  of .  witneiteii 
has  no  ap^ieatio»  to  j^efsosa  wbo  are  m  jail  Under  see- 
tenee  of  the  law;  aorbad  the  defendiipt  eeoiplied  w^th 
its  requisitioas,  t0  pioawe  the  atteadbnae  af  tbi»  witqesfl^ 
If  be  was  iujarad  by  tbe  reiiaid.^  tbe  aoart  to  e«ppre«i 
the  deposition,  he  might  haHl^^saiaiaAd  Cbc^  wittieee  Oirettji 
as  tbe  eonrt  gave  bim  p^rmiseidn' to  do. 

2.  The  answer  of  the  witaass  L^boate  to  tba  fa«ttb  iit« 
terr<^atary  eaatalasd  soase  l^gtl  evtdanee,  wbiJe  tbe  ab* 
jection  to  it  was  gaiaral.--Bifeliow  v.  Ward;  29  AJA  47ti 
Sbepberd'8l>igest,5M^aadaul^aeitiesthara4i|ad»  ^ 

8.  TbedadasalibBaocf  tbeplaiatiff  weia«tUGiitolbKii 
a  part  of  tbe  res  gestce;  and  even  if  there  was  error -it 
tbeir  adi«MoiS,  tbe  #rrDf  mmimA  kva  inj«i7f  atttoe^lhe 
avide^eis  coaM  sol  ba:re  ifeated  ibe  itarie  beiwa  tUl 
jary..-  ....        ,   •  .  ^.  .■  -      . 

4.  Thapkdolii  bodailfhtlD  eaamioe  Bobiaitm  flsa 
witnessy  and  to  sabatltoia  a  >iiaw  eoiety  iabiaatiMd.- 
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5  am.  k  Hkt.  i^  $  CoiTM,  S61;  8  WmMI,  Xl^i 

&  It  win  MrtftMy  Mttfisleat  fcr  tiie  pMatiff  to  m- 
plaiik^eric«^  wkieb4k«  Arfonilnal  tu»l  M$d  in  evl* 
dm^  Mid  to^^w  tliM  tli#  AeiMilMGfcM«Mlf  WdrirMiteA 
the  moDey,  tberein  meDtioned,  m  belonging  io  Clamed) 
aodtW rteefd-wM^dimieibki  J«idttDf0  for  that  purpoee. 

6,  If  Uie  iMoMy  ffftd  bjr  Br— l»i  to  Sally,  er  toy  part 
ei  ky  wa»  fomiebed  by  tkm  ilave;  wd  that  ik^t  vw  not 
knowa  At  the  tin*  by  KeUy,  Ahafeabi  was  »  miUity^  ai^ 
Kelly  *a  title  to  the.  alave  wm  m^roa  di  veetod.  Bo  long  aa 
the  miooey  raaaipad  ia  thi»  ffm$nmiou  of  tbe  alava^  or  waa 
held  in  troat  ft>r  hkn,  tbie  vaAar  bada  right  to  tedbim  it. 

9  Alai  271 1  80  Ala.  490;  2»  Ala.  51A    Thaaale  wag-Taid, 
for  fmnd;aml  ftir.vant  of  coaeideradoo.^15  llaaa.  169; 

10  N.  H.  477;  14  Barbo&r,  5M;  €ro.  Eitz.  199  r  1  Biog. 
N.  C.  £34;  4  ^.  H.  SSfi)  Cbitty  an  Gostraotff,  589. 

8T0NB,  J«— [Feb.  K,  1861«>-iln  tba  aaswor  of  tbe 
Witneee  Mary  Leboata  ta  tbe  4tti-  tatavrogatory,  ai9e  aaaia 
•tatemeata  oi  fiMsi,  whieb  are  claariy^  legal  evidence. 
The  objoctiati  of  tbe  appellant  waageaeral,  to  tbe  wlola 
anawen  Udder  tbeae  eiroufnetancea^  tbe  p6art'  d id  not  -avr 
in  oTerralioi^tbe  efcjeotioa.-^ShQ^  Big.  5»6,  il6Q^ 

[2.]  In  admitting^  aa  evidence,  for  plaintiff,  wbal 
he  had  himaalf  aaid  a  few  daya  after  the  ^e,  .tbe  city 
court  erfed.  :Thia  waa.  ao  part  cf  tbe  rdi  j«a^<s,  .amd 
Mr.  Kelly  amid  Dot  eaak4  endMoe  for  himaelf.-«-Sbep« 
Digi  592;  Kewcombe  v.  Leavitt,  22  Ala.  631. 

[8.]  We.do  aot  knew  aay  pfiaeipie  od  whieb  the  re- 
eord  of  the  aait  befeareea  Wiley.  aa4  Kelly  tould  be  evi^ 
denee  lor  a»y  lagitaaial;e  pnrpoae  in  -tbia  triaL  It  waa 
irrelevatit^  md  oeald  aotposaibiy  abed  any  light  on  the 
maiii.8Qbjeot.Qf  eoateet»  naiDely,  whose  i»QMy  was  oaed 
io  tbe  pafobaai  of  th4  ehiye  Waah)  .  The  icoort  erred  ia 
admitting  the  se$0pL    • 

[4.]  The  qcuatiaa  ef  tbe  doty  of  the  city,  aoart  to  aap^ 
preai  tbe  dapoaitaoQ  ai  the  witoaM  Mary  Lebente^  aad 
to  bring  her  peraonally  before  tb^x^^Mirt^  will  probably  not 
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ilgala  firie^  is  its  pretMt  Sank*  It  ift  ph)b«iUy  ttue^  that 
a  witness,  confined  in  prison  under  sentence  of  t^e  bir,  iff 
net  witbin  tile  spirH  of  tlM  0Mt«le;  Imt  wliMi  Ibe  ptopcr 
affidavit  10  nade,  asA  tiM  atteadaam  of  4|ia  witness  cam 
be  piMored,  the  ik|KiaiAi<Mi  diaak)  be  aofiprened^^^Aetl 
ia67^p.  84 

[6.}  in  the  f&roi  ia  vhi^  tbe  a^empt  imm  made  to 
reader  Mr.  Robineona  eaapeteat  wilnese  fi>r  Mr.  Eetly, 
tbe  city  cotfrt  also  evKd.  -  It  was  not  penaiisible*  to  era^e 
Mr.  RobiBsoa's  namafrom  tbe  bond,  and  suf^pljr  hie  plaae 
with  ai&otber  aorety.  A  new  aod  rafioiaat  bond  ahoald 
have  been  eaecu  ted  afidappra?etf,'b^ore  any  action  x>t  the 
€oort  afaoald'  have  bean  had,  eaon^raiing  Robinson  as  a 
aarety.  .Teadering  such  ge^  and  suflicieni  sdrety,  and 
exeeatsBga  proper  bonci,  Mr.  Kelly  had  the  right  to  ask 
that  his  former  surety  be  discharged,  tfaatb^  might  testify 
as  a  witoeea  for  him..'— Taylor  v.  Branch  Bank  at  Hanta- 
ville,  14  Ala.  633;  Drinkwater  v.  HoUiday,  11  Ala.  ISl. 

[6.]  We  think  tbe  charge  aikedaadrefoeed,  mteappro- 
hends  the  rights  of  tbe  partaea  to  this  svdt.  The  gist 
of  Kr.  Kelly's  eoraplains^  lies  \n  tbe  claioi  by  himiy 
that  tbe  preteiHiad  pafcfaasa  of  Wash;  by  Mr  Williams 
and  Mr.  Webb, '  was  with  •  money  to  which  oeithef 
of  them  had  any  claim,  bnt  which  belonged  to  him, 
Xelly ; .  that  a  f¥aad  •  was  praeticed  npoh  hiiiaL,  and 
his  title  to  bis  property  eongbt  to  be  diraited,  by  a  pre^ 
tended  purchase  by  Williams,  when-in  &dt  the  parcfaase 
was  made  by  the  slave  Witsh  himself,  with  the  mon^  tH 
his  master.    *-  .  '       . 

Tbe  rule  it  well  eettled  in  this  State/  tbafca*slaye  can 
not  be  tbe  owner  of  property,  bat  wbatierer  aeoraes  to 
the  slave,  becomes  the  property  of  hie  mast^sn-'-^See;  Bran- 
don ▼.  Baak  of  HntttstiUe,  1  &te«r.  :8M;  Joaea  r.  liiiid- 
linger,  W  Ala*  488;  If  the  slave  Mqtrini  motiey  or  prop^ 
erty  with  his  master's  eotiteat^  aad  a4di  ItkapanaissioH 
pay  it  ont  to  another,  who  receives  iM  fsMy  and  in  a 
bpsiness  tiaiissetioii,  the  owaerDf  iher^iltfire  caaa6t  after- 
wards pnraaa  saeb  maiiey  •and  reeovdr  it:*-''4Mianklia  v. 
Johnson^  9  Alabamans?  1)  Btaniey:  v;>Nelspti,  29  Ala. 
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)(iUer  T.  Hamplotki  «diD>  4c. 
S14.    Bnty  to  coia^  .wi4hiii  t)iU  c<il^  ttu»  |>«r4flia  wba  re- 

ifiirMs  awfr  fight;  kghI  ftdl  m  a  iMrflerorenstoAiEnfor 
the  benefit  of  the  elave.  If  the  rn'oney  or  other  thing  be 
received  and  held-  for  .^be  ^lave,  it  us  ttill  sobject  tathe 
maBter's  assertion  of  ow^iersbjp.  ., 

The  fact  that  Wash  "loaned  the  money  thus  acquired 
to  LandemUkt  tin4  it  \i\k9^  iy^^p«y}waa  aaed.b;^\ViUiBani8 
An  the  fiac^kaeeoC  Waib/'  did/io^  vithoiit  a)g9a|ii««t|ojr 
itfr^KeUy't  right  ta  ll>«^tn(»»ey.  IijpouU#tiil  bfr  suV- 
fef#to  hia  Mseni^m.qf  ovifeiraliifi  «r  loig>atitw.aa^)i0kl 
U>t  WMh'a  beMflt;  9M  iftb^pMahaM  vraa  ki  Iwl  qMie 
with  nKHiaj^  ffr^iahid  rkj.  ibe.aki^  ^U)fmi^.tlMivk«iMt- 
ledge  of  Mr.  Kell/j  and  tbia  c^iiye  af  titl#.\ws^fMKNii^ 
.tobe  Boadat^  WHliaiM,  bft^in.  vaality»w»e  tM.\}m  WmAi 
oflha  ylan  dintelf.-^tfa^tt,  on  the  aatertMwivivi^  Af 
Itlieaa  f^ta  bQr  tlie  ioryy.  Jkk*  JKaUy^ woiit4*lmfe  tha.f90i»t 
to  Betake  tha. iioaaaM^m of' his  aU^e..t  i    .  . ,  « 

Seversad  a»4^>a]3iMtilad#  •  \  tr  - 

:  •:         .' '    ff  '    •         «    ■.   .        .        -:,T    ' ^    l»     *     •»■•  >.   1'    > 

,'  r  ..»;■*  *.:«     n-f    *.     -  ..'wj    .:<     {( 

.,.■:•"   '  '.    • . • .    .  •  .^;  :-i  I:  ^'•■\:/ 

. ...        .     .ljjpTUUra,H^.J|^Atf8.)   i,  .  ,  ^  f,  „,  ,.,.;,,u 

1.  Vhmr^u$iv€n  on  rcQu$$t  mvtt  be,tnken  b^^Jurji  m\  retirgnnnt. — "VViijn 
cfaftrges  to  the  jury,  in  wridng,  are  given  by  the  court  at  the  re- 
quest of  a  party,  ii  Is  the  duty  of  the  court  to  ftTloW  the'  jdry  to 
"     take  such  o&flrgei  witli  them  on  their  rMr#Bx«ftt,  tmH  4he  reMal 
todasaltenar:  t]w«fc»lat«  (Cfeaa,  %mU}i3mmMmT$fmiim>i 

f  2.  Ettoppel  ^  kmd^  apdeik  jK^t.— A  deliy^^  band,  exeoaied  l^  the 
defendaixt  in  detinne,  which  does  not  recite  any  fact  showing  that 
the  defendant  had  possession  of  the  property  at  the  service  of  the 
writ,  does  not  estop  him  from  showing,  in  defense  of  the  acttoi), 
that  h0  dkl'iMt  hafre  the  pdsstotffon  of  iiha  proper^  attMi «!«» ; 
m  d9^  m  sMMrof  aii0h  kond  .«9ml»  «  ailtt^al^^  ia» 
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Miller  V.  RanptoD,  adih'f  At. 
differept  ^ivr  from  )]iftt  stated  ia  i^      .   . .  . 

Ai^rtAt  flpom  the  Circuit  Court  of*  'talker. ' 
Tried  before  the  Hon.  A.  A.  ColsmaK. 

Tttisa^ttmi  wii  btwi^'hy  t.  W.VjtiatfUifi,  m  the 
WMiflkfil»M«r.of  MAMbm  Milter,  t^Measetf ,  »gjbfti«t  Ltfcins 
€.  Mitl^  mi^  lfailhe#  H.  Iftffer,  to'l-eoover  ^w^l 

fto  #Vil<  WM  eS€Mt«li  bjr  \\t^  ^ket^Si  ^  ^^^  ^^5"  ^^  ^^ 
#iMf<  M  'biih^  tile  tf«f<Mi4alft«B,  Vbo;^  M'  th«  Mcme  4ay^ 
MuraM  «  Miievy  koii4*  lb#  lUi^  fiutlKlofning^  of  the 
AiMi,  Mlhk*  ir«a  MppM^id  b^  lii«  ibei^ff  <mi  the  l4th 
MaloiivMid  tiit^coiKKtiM  #£  iirrbveb  <#wiln  tlie  fbltowing 

on  the  12th  Mare^h,  *  Mto/obmift  ittm  fk^  offiee  bf  the 
circQit  court  of  Walker  county  a  Wl4|tii^MMn^on(i'agfiinst 
the  said  L.  C.  Miller  and  M.  R.  Miller,  returnable  to  the 
flprinjp  term  of  the  circuit  court  of  said  county;  and 
wfaereaa  the  theriff  of  said  county  was,  bj  said  writ, 
commanded  to  seise  and  take  in  possession  the  following 
slaves,'*  (naming  them;)  *^ by  virtue  of  which  summons, 
H.  O.  Lollar,  sherift,  did  take  possession  of  the  above- 
named  shitefei  h^  if'(j(i^'alioW4k^uii^fib'U/an  M.  R. 
Miller  shall  well  and  truly  deliver  the  above-mentioned 
slaves  to  the  said  S.  Wi  fUtfdy^^it^  Administrator  as  afoi*e- 
aai^,  within  thirty  days  after  Judgment,  in  case  the  said 
^Millers  fall  in  the  suit,  and  paj^  all  damkgei  of  said  pro^ 
#i:tj.  apd  eosls,  j^hen  the  foregoing  obligation  to  be  void/* 
4a  Th»4oiMiii»U  pliaaded,  ''lu  short  by  eoneeiit,"  nm 
'4Mmmi^  «n4liM  atalttte  af  ttankatiiMtt  of ^bc  years. 

On  the  trial,  as  the  bill  af  exceptions  Aerws,  sifter  the 
pjatntiffhad  read  in  evidence  the  deHvery  bond  executed 
by  the.  defendants,  *'the  defendants  offered  evidence 
abowipg,  that  said  Matthew  &•  Miller  did  not  have  pos- 
eatiiM  of  $mj  af  $md  slavM  aft  the  coaEuaeMWfteni  of  this 
tm%  mi  ^Hmt  wb  ie—ud  htA  hmm  laaie  of  him  for  said 
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9t«rti  bofert?  Itie'brltifi&g'ot  tkW  Mil ;  Md«  in  eonMctioii 
wftfa  tMeeifdirt^^,  ^er6#'t# pvo^e  thftt^lM  nam^of  iaid 

K>iid,'Wtiafiof  sii^rndbyMm.  Tliit  ttadknony  wat  iMfcred, 
IksMlittd  it  ^«  time,  td  MntfiMtfct  the  raehateof  safd 
bond  M  to  poesession ;  the  Mid  da^iatff  aAmittitif  tbe 
hotii i^ h^  htl  biMid  «nd  gfeafttae,''  71ni  tmirt  excluded 
flfb  Wrdfirree,  m^l  th^  defehdaats  aMa|M«d. 

n«  covM  dllit^r^  Ili0  jwy,  ^UM  tbe'4ett9«qr  bood 
giVen  iirtbfd  case  eslN>ppe4  bdb  of  tba  daftirdants  iVom 
dertyfngf  f bat  tfieV  bad  pMaaaaiMi  af  tlia  alaVaa  ^ired  tor 
at  tbe  ^Me«  of  the  i¥rtt  ;^  to  wMeti  ebitge  tbed«iiNfd- 
afftt  MocfptcAi";  ^Tba'  deAadteaM' askad  IbaaMH' to 
gfte  aererbl  c^arg^,  if^hieb  Wef^  }a  wMMag^  aird  wbftoh 
tba  Mart gaWas  aelreA  TlvaddfelidaMi  thaa  aakai-tbe 
coort  to  permit  the  jniy  to  take  said  ebargei)  «a  givaa  by 
the  eoart,  with  them  on  their  retirement  to  consider  of 
tb^tf  ve'HR^;  iHil  tli4  ocimt  rMb^ed'to'^oao^  Id  wliich 
r«fbdal  tl4  d4f<^i#a4t^^lMiapted'/^       -         *      i^ 

tbe  ae^ofal  raliagk  of  il»  to«r<  to^bieli  aadeptioos 
wWe  i08#r»e*)  am  fiow  isaiftia^  M-arrpr^  * 

Taoa.  M.  Pbtbks,  for  appeQaAU^^lj'TbadBliterf.kottd 
did  not^eetop  the  defendants  from  showing  that  Matthew 
fi.  ifcfiilfer  Wai  not'  in  posse^stob  of  tWe  ^Mpwi^  tH  the 
servioc'  of-tlie'wfilk''  tt  conthihi  no  ♦ecTtiJj  6t  {toSMSsloa 

■  by  them,  or  of  facts'  from  ^b?eh  sttfch  posaesMoii  tfAn  be 
fmpliod;  and  Its  'tn^fe^Vr^etidon  eftntrot'XJjiemt©  as  ^An 
esto^pd  m  paft,- since  the  JJiaititWrs  coHdifH  coaW  not 
have  be(3n  in 'any  mannei^litfluentied'by  it;    It^as  simply 

*  Intended^q  iie6are  Hie  deHVery  6#  the  ^JW^jerty  to  tbe 
plainfiff;  and  The  paynietat  of  the  cofts  and-  diimag€s,  la 
the  event  be  emeceeded  ifi  the  %\}\t;  and'lt'cfmiot  be^sfx- 
tended  bV  cbnstrftcttdn  to  ptrrpk>ses  ndt  ebn^sMplate^^y 

'  tbii  parties.— Cod^;  ^<8f9«-9»;  1  (f^eenl.  »r.  {{  M-JT ; 
1  Phil.  H^.  (0.  *  d.)  8W,  86«,  an*  aWes;  MoCrat^y  v. 

Jtetnsdtr,  tf  Ak.'4J^«  Ponnds  tr.  l!k!ehafds,  91  Ala.'4St 
fltoner.  Britton,  ft  Ala.  648;  CrntehpfeMI  r.  HailsMi 

'  IB  Afau  »9;  Wttt^  t.  Ct^Iee,  »  Ala.  44«{  14  Ala.  Sfl 
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27  AU.  651 ;  2d  Alft.  .2S8|  GUm  V.  Prutt,  2  Sill,  (9o. 
.C».)<499i  1  Cftr.  it  P.  22;  2  M.  ^  £L  481;  ll^b«p.  88^ 
7  CooD.  214;  4  Maia.  180,  278;  2  Pick.  416;  •Pick.52» 
1  lUwle,  141;  2  Jolin.  382;  3  Band.  668^8  W*  48^1^ 
•81  Ala.  582,  675;  7  Barr,  185;  8  Weodell,  488;  9Kk 
C.  W6;  5N*H,458.  . 

.2.'  Th&jvry  aught  to  have  beM  p^rjiiilted  to  takf  wilb 
them,  oil  their  retiraiaeot,  ihe  written  obargee  wiiic)i  iuKl 
.  been  given. iit  4he  ioataoce  oi  tbe^  defetidanto*  Tbia  was 
'  not  a  uatter  of  discretion  friib  tb^  court,  botji  rigbt  m- 
cured  to  ihe  dafendauta  hy  »tatu|e« .  Tbc  sli^tuta  ia  mfo- 
,datory,  and  not  directory  merely ;  ^nd  it  ougfai  tQ rweiva 
audittaooatrubotioa  aa^will  affidotuatetbe  puffipaaaijiteiidad 
:by  it.^Cod6, }  2355;  JEx  pmie  Banks.  38  Ala.  98>  ^^ 
maas  thera  cited  {  1  BocMr/Diob  473;  4  8*  &  IL  266; 
.8  Burr,  2639.  ;   .     .  .     . 

••■.•../'.      '      . 
Jamr  T.  MdHMif^  «oli<ra>^l.  An  to  the  qonc^iiatvanaaa 
of  the  delivery  bond,  sea  Walli«  .▼.  Long,  Vk  Ala.  738... 
•  « SL  That  the  word  moyvM  ilaed  in  ffeatkm  8865  of  the 
Code,  is  directory  inanely,  «m  Ez  parli  Sigionloot  ft  Por- 
ter, 395;  Walker  v.  Chapman,  22  Ala.  116;  17  Ala.  440; 
.'SAIa.  805;  3  2rniilph.l57.  ^     ^ 

V.  ,  .  :•    .       •  .  ■     '        ..•...' 

.  IjL  W,  WA^KEHt  J.—LJan.  8Q,  1861.]— 1.  The  Code 

..pravbde^  that  ^Qbarges  moved  fat  by  either  p^rt^,  ma.at 

be  lA  V)rriting^  »nd  mu^t  be^ivenor  refaaed  in  tbe  terms 

.^U^Avhicb  tbay  ar^  written;  and  it  is  the  du(^  of  the  judge 

tto  write  'given'  or  trefuaad/  aa  tbe.caa^ia^y  be|Ontbe 

/dooujfiifut, 'and  %iga  bia  mime  thereto;  which  thereby 

..beocmiea  a  jM|ii  of  the  record,  a|}4  Qxay  be  ta^en  by  tbe 

njury  with  theui  on   their  retirement. "-^C!ode»  %  235^. 

lUq^er  (bia  la%  when  a  party  ^ka  a  proper  c^iarge^  be 

.Jk^a  the  right  to  have  it  giyep  in  the  terms  in  which  i^is 

aiked  ;  ub<^  in*order  that  he  may  bave  the  full  bedefit  of 

it  before  the  jury,,  be  may  denuHid  tbajb  it  shall  be  takaa 

wUh  tkomi  so  as  to  be  aabject  to  thair  examination,  ^a 

their  retirement. .  One  of  the  purpoaes  of  the  law  is,  that 

libera  abaU  be  ttoinieundei»taading,.aii.thf  fart  Qftbe 


r 
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jaty.  M  to'thto  vfriltetf  ebAt^66  given  or  refiiifled  by  the 
A^drt;  atid  this  eiid  is'ttftith  nfkdre  rarelj  attaihed  by 
kving  the  cbvrges  httbrt  the  Jury  donng  their  delibera- 
tions, thafil  wkofi  tbey  are  tfittply  read  to  f  hem  by  the 
ooort)  and  than  wifhfaeid  from  their  infipection.  When 
written  ebarges  are  adked/add  either  given  or  refused, 
tbelaw  miikee  tbem  a  part  of  the  record-^^s  tutich  so  as 
the  depoiltiooa,  or  oilier  docame»tary  evidence  read  on 
ib»  trial ;  and  both  alike  ahoiild  be  8Bh[jeet  to  the  inspec- 
tion of  the  jary  during  their  retirement  Where  numer- 
OBs  ohatges  in  #riti  hg  at^  asked  by  connsel,  some  of 
which  are  given,  and  some  refased,  it  might  often  happen, 
ifthecberg^  were  Withheld  from  the  jury,  that  they 
would  f£^l  to  reli^Ilebt.t'he  substance  of  the  charges  given, 
or  even  coii(btiQd  thoee  which  bad  been  given  with  those 
which  were  reftised ;  and  In  this  way  serious  injury  might 
Msult  to  one  of  €be  parties;  In  cases  such  as  those  we 
have  enpposed,  H  would  be  as  reasonable  to  compel  the 
jury  to  depend  apon  their  memory  as  to  the  contents  of 
the  docnmentary  eridenee  introduced  on  the  trial,  as  to 
deny  them  the  poesessionf  of  the  written  charges  upon 
the  law  of  the  case  given  by  the  court.  It  followed,  that 
the  court  erred^  in  refoeing  to  permit  the  juty  to  take  with 
them,  on  their  retirament,  the  written  charges  which  had 
been  given  at  the  instance  of  the  defendant. — See  Polly 
v.  McCal),  at  June  term,  1860. 

2.  The  only  other  question,  which  we  deem  it  necessary 
to  notice,^is  that  which  is  presented  by  the  several  charges 
of  the  court,  to  the  effbct  that  the  delivery  bond  estopped 
both  the  defendants  from  denying  that  they  had  posses- 
sion of  the  slaves  at  the  time  of  the  service  of  the  writ. 

"The  law  of  estoppel  is  not  so  unjust  and  absurd,  as  it 
has  been  too  much  the  custom  to  represent.  The  prin- 
ciple is,  that  where  a  man  has  entered  into  a  solemn  en- 
gagement, by  and  under  his  hand  and  seal,  as  to  certain 
facts,  be  dhall  not  be  permitted  to  deny  any  matter  which 
he  has  so  asserted."— Per  Taunton,  J.,  in  Bowman  v. 
Taylor,  2  Ad,  k  Ell.  2T8.  The  doctrine  of  estoppel  has, 
however,  been  guarded  with  great  strictness;  not  because 
2^ 
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the  party  eoforcmg.  it  i^ecessarily  widhfiA  to  Qxcliide  the 
truth,  for  it  is  rather  ^o  be  auppos^;  that,  that  is  true 
which  the  opposite  party  hm  already  solemoly  recited; 
but  be^auae  the  estoppel  m<^  ex^la40^the  trath.  H^oce, 
estoppels  mu^t  be  ^'eertala  to  vvery  iateat,  and  are  uot 
to  be  ta^D  by  argument  or  infereuiQe ;"  fof  .iip'one  shall 
be  denied  setting  up  the  tnitli«  anleas  it  is  ia  plain  con- 
tradiction to  his  fprnMf  aUegatioDa  and  aets.-^Co* 
Litt  852  (b);  1  Greenl.  Ev.  §28}  Bowman  v.  Taylor, 
2  Ad,  &  Ell.  378-9.. 

The  delivery  hood,  lexdcuted  by  the  defehdaiits»  is  set 
out  in  the  record.  The  oonditioPt.aAer  re^^ting  the  issa** 
ance  of  the  summons  against  the  defendants,  aad  tha|b 
the  sheriff  was  conioianded  thereby  bo  seix^  and  taike  in 
possession  certain  slaves,  sta^tea  thaj;,  by  virtue  of  said 
sunk  moos,  the  sheriff  ^^  did  take  posAe^oioAoffiaid  slaves.*' 
It  then  proceeds — ^'now,  if  the  above-bouud  L.  C.  and  AL 
H.  Miller  shall  well  and  tr^ly  deliver  the  f|bove*meQtioned 
slaves  to  the  said  J.  W.  Hampton,  administrator  as  afore* 
said,  within  thirty  days  after  judgmeat,  in  oaee  the  said 
Millerl  fail  in  the  suit,  and  p^y  all  damages  of  said  prop* 
erty,  and  costs,  then  the  foregoing  obligation  to  be  void; 
otherwise,  to  reniain  in  full  ibroe  and: effect."  There  is 
no  express  acknowledgment  in  the  bond  that  the  defend- 
ants, or  either  of  them,  had  possession  of  the  slaves  at 
the  time  of  the  service  of  the  writ,  or  th(9  commencement 
of  the  suit;  nor  is  their  possession  a  necessary  implica- 
tion from  Auy  fact  recited  in  the  hood,  or  from  the  act  of 
the  defendants  in  executing  it.  The  purpose  of  the  bond 
was  not  to  admit  the  possession  of  thfi)  slavea  by  the  de- 
fendants, but  merely  to  secure  the  delivery  of  the  property, 
and  the  payment  of  the  costs  and  damages  to  the  plain- 
tiff, in  case  he  should  succeed  in  the  action.  The  bond 
might  have  been  given  in  the  terms  in  which  it  was  exe- 
cuted, whether  the  defendants  had  possessipn  or  not,  or 
where  only  one  of  them  had  possession.  As  a  general 
rule,  where,  at  the  commencement  of  the  suit,  a  slave  iB 
in  the  possession  of  the  defendant's  bailee  for  hire,  for  an 
unexpired  specific  period,  the  defendant  cannot  be  held 
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liable  in  detinuo.  If,  in  sach  a  case,  the  theriff  waB  di- 
rected to  take  poBseflsion  of  the  slave,  the  bailor  jnigfat 
certainly  give  a  delivery  bond  iipthe  terms  of  the  one  set 
oat  in  this  record,  withont  being  thereby  estopped  from 
showing  in  his  defense  on  the  trial,  that  he  was  not  ib 
possession  of  the  property  at  the  service  of  the  summons. 
The  only  fccts  distinctly  recited  are,  that  the  plaintiff' had 
obtained  a  writ  or  sun^mons  against  the  defendants;  that 
by  said  writ  the  sheriff  was  commanded  to  seize  and  take 
in  possession  certain  slaves,  and  that  by  virtue  thereof 
the  sheriff  did  take  possession  of  said  slaves.  There  is  ^ 
no  estoppel  by  deed,  unless  the  matter  is  distinctly 
alleged,  and  with  certainty  to  every  intent.  Such  an 
estoppel  cannot  be  extended  by  intendment  or  implica- 
tion to  matters  which  are  not  clearly  within  its  terms. 
Naglee  v.  Ingersoll,  T  Barr,  186, 199;  McComb  v.  Gilkey, 
29  Miss.  146,  190;  Oampbell  v.  Knight,  11  Shepley,  882; 
2  Smith's  Lead.  Cas.  688 ;  2  Parsons  Contr.  340  (c),  and 
notes.  As  the  recitals  of  this  bond  do  not  admit  posses- 
sion, and  as  the  making  of  such  admission  was  not  the 
purpose  to  be  effected  by  the  execution  of  the  bond,  it' 
cannot  operate  as  a  technical  estoppel  by  deed. 

Nor  can  the  act  of  the  defendants  in  executing  the 
bond  constitute  an  estoppel  en  pais.  In  order  to  raise  an 
act  or  admission  of  a  party  from  the  rank  of  evidence  to 
the  dignity  of  an  estoppel,  it  must  be  plainly  inconsistent 
with  the  evidence  which  is  proposed  to  be  given,  and  it 
must  have  so  influenced  the  conduct  of  the  party  by  whom 
it  is  soDght  to  be  used  as  an  estoppel,  that  he  would  be 
injured  by  allowing  evidence  to  be  introduced  inconsis- 
tent with  it — Ware  v.  Cowles,  24  Ala.  449 ;  Carter  y. 
Darby,  15  Ala.  698;  Ilunley  v.  Hunley,  15  Ala.  91; 
Comm.  V.  Moltz,  lOBarr,  527;  DazcU  v.  Odell,  8  Hill,  219; 
2  Smith's  Lead.  0.  (5th  Am.  ed.)  642-7 ;  2  Parsons  Contr. 
(4th  ed.)  340-1.  These  requisites  of  an  estoppel  en  pais 
are  wanting  here.  In  the  first  place,  the  act  of  giving 
the  delivery  bond  is  not  plainly  inconsistent  with  the  fact 
which  the  excluded  evidence  tended  to  prove — namely, 
that  the  slaves  were  not  in  the  posseesion  of  both  of  the 
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defendants.  For  l^e  bond  mtght  well  have  been  execoted 
by  both  defendante,  althongh  the  property  waa  in  fact  in 
the  6o1e  posaesaion  of  ona  of  them ;  or,  as  we  have  before 
ftoggested,  the  bond  might  hare  been  exeeoted  by  both 
defendants,  although  the  property.  wa9  in  the  poeseesion 
of  neither,  but  in  that  of  t}ieir  bailee  for  hire.  It  the  aet 
or  admission  ia  sa^ceptibte  of  two  constrnctions,  one  of 
which  is  consistent  witl)  the  fact  sought  to  be  proved,  the 
party  would  not  be  concluded  from  establishing  it ;  be- 
cause to  do  so  might  operate  to  defeat  a  mail's  rights  by 
argument  or  inference,  which  is  not  allowable. — Ware  ▼• 
Cowles,  24  Ala.  44d.  In  like  manner,  it  cannot  be  pre- 
tended that  the  act  of  the  defendants  has  in  any  manuMr 
influenced  the  coudnct  of  the  plaintiff.  It  is  not  shown 
that  he  has  taken  any  step  in  consequence  of  the  execo- 
tion  of  the  bond^  which  he  would  not  have  takenif  the 
bond  had  pot  been  given.  The  summons  had  been  issued, 
and  the  property  seized  under  it,  before  the  bond  was 
executed.  The  issuance  of  the  summons,  and  the  seizure 
of  the  property,  were  the  cause,  not  the  consequence  of 
the  execution  of  the  bond.  As  it  does  not  appear  that 
the  ac(  of  the  defendants  in  giving  the  bond  has  induced 
the  plaintiff  to  alter  his  condition,  or  change  bis  course 
of  action,  he  cannot  set  it  up  as  an  estoppel-^  pais. 
Authorities  supra;  Oopeland  y.  Copeland,  28  Me.  526; 
Steele  v.  Putney,  16  Me.  827  ;  Heane  v.  Rogers,  9  B.  It 
C.  677;  Farrell  v.  lligler,  Hill  k  Denio,  87;  WalJis  r. 
Truesdell,  6  Pick.  455 ;  Jackson  v.  Pixley,  9  Cush.  490; 
Decherd  v.  Blanton,  3  Sneed,  373. 

We  do  not  say  that  the  execution  of  the  bond  does  not 
tend  to  show  possession  by  the  defendants,  but  simply 
that  it  does  not  conclude  tbcni,  and  preclude  all  proof  to 
the  contrary. 

In  Wallis  v.  Long,  (16  Ala.  738,)  it  was  said,  that  the 
delivery  bond  executed  by  the  defendant  in  that  case, 
which  was  an  action  of  detinue,  "was  an  admission  that 
he  was  in  possession  at  the  time  the  writ  was  executed, 
and  estopped  him  from  denying  that  fact;  but  that,  aano 
admission  or  recital  w^as  contained  in  it,  showing  posses- 
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aion  anterior  to  that  time,  it  did  not  preclude  the  defend- 
SDt  from  showing  that  at  the  date  of  the  writ  he  had  not 
the  possession."  If  the  bond  in  this  case  did  not  differ 
in  its  terms  from  the  one  referred  to  In  the  case  just 
cited,  that  decision  would  be  in  conflict  with  the  views 
we  have  expressed.  The  bond  is  not  set  out  in  the  report 
of  the  case ;  but  we  have  examined  the  original  record, 
and  find  that  it  oot tains  what  must  be  regarded  as  a  dis- 
tinct admisaioQ  that  the  defendant  was  in  possession  when 
the  writ  was  exeetttod.  After  l^etiting  the  issuance  of  the 
writ  in  detinue  in  favor  of  the  plaintiff  against  the  de- 
fendant, and  that  by  virtue  of  it  the  sheriff  had  taken 
possession  of  the  slave  sued  for^  the  bond  proceeds  thus: 
^^And  whereas  the  said  Jeremiah  Long  is  desirous  of 
relaming  the  poaeemon  of  said  slave,  under  ike  hiring  which 
he  mddeofWtn.  Easley,  administrator  of  John  Lemmons, 
deceased,"  &c.  The  difterence  between  the  bond  which 
was  given  in  that  case,  and  the  one  now  before  us,  is  too 
apparent  to  require  remark ;  and  the  opinion  of  the  court, 
giviog  to  that  bond  the  effect  of  ab  estoppel  upon  the 
question  of  possession,  is  in  entire  harmony  with  our 
present  decision. 

[S.]  We  suppose  that  one  of  the  ezoeptions  was  intended 
to  present  the  question,  as  to  the  right  of  the  defendants 
to  shew  that  the  bond  was  not  executed  on  the  day  on 
which  it  bears  date ;  but  the  exception  is  not  so  stated  as 
to  raise  that  question.  It  is  very  clear,  iiowever,  that  it 
is  competent  to  show  that  a  deed  or  boad  was  executed 
on  a  different  date  from  that  stated  in  it. — McComb  v. 
Oilkey,  29  Miss.  B.  146,  190. 

Judgment  reversed,  and  cause  remanded. 
# 
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MCALLISTER'S  EXECUTOR  vs.  MoALLISTER. 

[bill  in  equitt  bt  widow,  Ar^^^  allot  mkvt  of  doweb,  roB»  secovebt 

or  RENTS,  OR  HENSE  PROFITS.] 

1.  Extent  of  widoid*$  gnarantine. — A  plantation,  aboQt  ^rQ  miles  distant 
from  the  town  in  which  the  hasboad  resided  at  the  time  of  his 
death,  isom  which  he  drew  hit  supplies  and  derived.hie  entire  in- 
come, and  the  eupeiintendence  of  w^ich  constituted  his  only 
business,  is  not  so  coiinected  with  his  reside»;ce^  (Code,  2  1359,) 
OS  to  entitle  the  widow  to  the  possession  or  rents  thereof  until  her 
dower  is  assigned.     (A.  J.  Walker,  C.  J.j  dissenting.) 

2.  Jurisdiction  <^  equity  to  awmrd  meene  proJUsy  and  meaiure  ihereqf.— 
After  dower  has  been  allotted  ta  the  widow  by  the  probate  court, 
she  may  come  into  equity  to  recover  damages  for  Jits  dettntion ; 
and  the  measure  of  her  damages,  where  the  husband  left  no  de- 
scendants, would  be  one-half  of  the  rent,  from  the  death  of  h%T 
hnsband,  until  the  assignment  of  dower. 

Z.  JEptitahhe  Httifjf  agmnei  claim  for  meine  pro^f^,— If  the  eiecntor 
carries  on  the  plantation  of  the  deceased  husband,  with  the  labor  of 
the  slaves,  pays  all  the  debts  and  ezpe^es  of  administration  out 
of  the  income,  thereby  saving  the  entire  personal  estate  for  distri- 
bution, and  distributes  to  the  widow,  under  an  order  of  the  probate 
oourt,  her  distributive  share  of  the  residue  of  such  income,  this 
constitutes  no  defease  to  the  widow's  claim  for  mesne  profits;  yet, 
if  he  acted  in  good  faith,  be  is  entitled  to  a  credit  out  of  the  assets 
for  the  amount  of  damages  recovered  from  him  by  her ;  and  if  the 
amount  received  by  her  as  a  distributee  exceeds  her  proper  share, 
to  be  ascertained  after  deducting  the  amount  of  her  recovery  from 
the  entire  fond  for  distribution,  he  may,  under  appropriate  plead- 
-  ings,  recover  the  b^Unee  from  her^oftd  hava  it  cidjusted  in  the 
suit  for  mesne  profits. 

Appeal  from  the  Chancery  Court  of  Mare^o, 
Heard  before  the  Hon.  Wabb  Kbybs. 

The  bill  in  this  case  was  filed  by  Mrs.  Agnes  McAllis- 
ter, the  widow  of  William  McAllister,  deceased,  against 
the  executor  of  said  decedent,  to  recover  the  rents  of  the 
plantation  belonging  to  the  decedent,  from  the  time  of 
his  death  until  her  dower  was  assigned  to  her  under  an 
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order  of  th^  probiUte  oourU  TW  d^oadiDt  died  in  Octo- 
ber^ X853^  Uavii^^Ot  ^bildrw,  or  their  dafto^DdanU;  hav- 
ing eucatodmnd  puhUjibei  l^is  lart  will  and  t^etament, 
which  w^  ddj  aclmitted  to  probate  aflar  hi^  death,  and 
of  which  .Lewia  B.  HcCarty^  the  defeadapt^  waa^ppointed 
the  execator;  and  being  seized  and  po8«e«ecd  of  a  house 
arid  lot  in.  the. town  ef  BemopoUsi  in  which  ha  reaidedat 
the  time  of  bif  deaths  and.  a  .ptamtatioo  about  five  miles 
distant  io  the  ooantrj:,  which  contained  about  eight  hun- 
dred acre^.  The  widow  dissented  lipm  the  will,  within ' 
the  timepreacribed  bj  jLhe  stSi^nte,  and  attervards  institu- 
ted proceedings  in  the  probate  court  for  an  allotment  of 
her  dower;  aod  her  dpwer  was  allotted  to  })er,  by  com- 
missioners appointed  by  said  probate  court,  oa  the  14th 
January,  1856.  The  bill  alleged,  that  the  decedent  '^resided 
on  and  caltivated  said  plantation,  from  the  year  1826, 
antil  January,  1851,  when  he  removed  to  .the  town  of 
Demopolis,  (about  five  miles  distant  therefrom,)  for  the 
sake  of  coiiifort  and  socie^,  and  for  no  other  purpose; 
that  he  continued  the  cultivation  pf  said  plantation  as  be- 
fore, was  engaged  in  no  oth^r  business  than  that  of  plant- 
ing, derived  all  his  inconae  from  said  .plantation  to  the 
tim^  of  his  death,  and  all  the  supplies,  for  the  support 
and  consumption  of  bis  family,  exqept  sugar,  coffee,  and 
similar  articles  of  foreign  ^^port,  as  well  after  as  before 
his  said  removal  to  Dembpolis ;  that  said  plantation  was 
in  fact,  at  the  tipae  of  his  death,  but  an.  appurtenance  to 
his  residence  in  the  town  of  Demopolis,  and  connected 
.therewUh;"  a^d  that  jsc^d  j^xj^utor  had  been  in  the  pos- 
session of  said  plantation^  an^  in  receipt  of  the.  rents  and 
pirofita  thereof  from. the  tim^  ,of  his  .appointment  and 
qualification^.  .T^e  eomplainant  qlaimed  that  she^  was 
** entitled  to^the.r^nts  of  said  entire  plaptation^  from  and 
after  her.  husband's, death  jintil  dower  was  assigned  her, 
pnder  and  by.  vlctuf  of  her  right  to  the  possession  thereof 
uptil  the.  assignment  .oi : her  dower,  together  with  interest ' 
on  said  rents;"  and  added  the  general  prayer,  for  other 
and  farther  relief. 

The  ezecntor  filed  an  imswer  to  the  bill;  denying  that 
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the  plMlatrioH  wm  ftpfmrtenatat  to  tk«  dtictMieiit's  refli- 
dence,  or  Mtiooeted  th^iroWfth,  or  tbat  tb#  eoitipTaintrnt 
Wd6  entitled  «o  utiy  poKioti  of  the  tentii  but  ftdknittin^ 
ftll  the  other  AlMgMiong  of  the  bill.  H«  ftlMged,  ako,  by 
way  of  d^ibrise^bttt  With  tbe  proeeedsof  the  cfop^  raised 
on  the  plftiitatton  h«  had  paid  all  the  d^bta  of  the  estate, 
with  the  esfpetY^es'of  adtniiiiatmtfon,  iind,  uoderab  ohler 
of  the  p^robaM'icdurt,  htA  diirtrlbTited  oAt^balf  the  residue 
to  the  eomplaitiaht,  lis  a  plirt  of  bet  dtstribtftrve  share  of 
the  peraooalty;  tod  h%  ihsiteed,  that  «he  wfis  thereby 
estopped  from  asserting  atiy  bl^im  t)6  tM  rents. 

By  agreement  between  the  pirties,  it  was  admikted, 
"that  the  'decedent  drew  all  of  his  snpplies  from  said 
plJBintatioh  during  Ms  Ufcstime,  and  owed  money  and 
large  debts  at  the  tim6  oif  bis  death  ;  that  the  defendant, 
as  executor,  bad  cultivated  four  hundred  and  thirty-five 
acres  of  said  plahtation,  f^om  21st  'Augtist,  1854,  until 
the  14th  December,  1856,  when  the  oomplainltnt'e  dower 
was  assigned  to  her;  thiat  said  land  was  worth,  by  way  of 
rent,  ^2  50  per  dcre;  that  tbe  cropd  riaised  on  said  land 
by  said  defendant,  during  the  time  aforesaid,  were  sold 
by  him  for  J5,lOl  58,  of  wbieb  amount  $B,658  48  was 
applied  by  him  to  the  payment  of  debts,  being  all  the 
debts  of  the  estate;  that  the  compTaiuant  dissented  fVom 
the  will,  and  took  one-half  of  tbe  property  after  the  pay- 
ment of  debtfc;'  that  a  blalance  of  $1,875  68^  ifier  pay- 
ment of  debts,  was  left  In  said  defendant's  blinds,  arising 
from  the  proceeds  of  eaid  cropd,  ta  ascertained  by  a  de- 
cree of  tbe  probate  court  of  satd  connty,  on  a  settlement 
had  bef6re  the  institution  6f  this  suitj  Atid  that  one-half 
of  this  amount)  (SST  88,  wa«  decTe^  i6  ebmplainatit  oh 
daid  settlbTuent,  and  paid  to  her  by  said  deftlndant.'* 

On  final  bearing,  on  bill,  answer,  and  iidmltted  fticts, 
the  fchancelloP  held  tbe  complaihant  entitled  to  the  entire 
rents  of  tbe  plantation,  a&d  ordered  an  aoednnt  to  be 
taken  by  tbe'mkster;  and  bis  decree  in  now  assfgned'as 
error.   '  • 
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A.  J,  WALKER,  0-  J.— [Jaly  9,  ISfil.J-^The  com- 
pliUDant's  deoenaed  hasband  removed  from  his  plaDtatiott, 
ia  18&1,  to  a  town  diata&t  about  five  mileay  and  thence- 
forward aotil  hie  death,  iu  1858,  resided  ii>^  the  town; 
drawing  bis  supplied  from  the  planiation,  having  no  baei* 
new  save  the  sup^intendenoe  of  the  plantation,  and  no 
iaeome  except  from  the  plantation.  The. majority  of  the 
court  are  of  the  opinion,  that  the  plantation  of  the  de- 
ceaaed  was  not,  within  the  «aeaniog  of  aeotion  1359  of 
the  Code,  ^^c&nmded  imih  the  duseKn^houfs  where  the  d4- 
ceased  most  usmdlg  resided  next  iefote  hia  deaih^*'  and  that 
the  widow  was  not  entitled  to  the  posaeseion  of  the  plan- 
tatioo  nntil  her  dower  was  assigned  her.1  They  think,  that 
the  aaioe  reasoning  which  wonld  make  the  plantation  eo 
conneotad  in  this  case^  w^uld  prodnee  the  same  resnit  if 
the  ptantaftion  were  a  hnndred  miles  distant  from  the 
resideneoi  4nd  would  give  the  widow  the  possession,  as 
her  quarantine,  of  two  or  more  plantations  within  a  few 
miles  of  the  r^idenoe.  They  think,  that  to  hold  the 
plantation  in  this  case  to  be  within  the  statute,  would  be 
ineonsisteat  with  the  spirit  and  intent  of  the  law,  and 
would  establish  a  precedent  which  might  lead  to  most 
unjust  and  unreasonable  consequences.  I  would  myself 
prefer  a  diffidrent  conclusion,  and  I  think  the  previous 
deeiaioafsof  this  eouYt  sdstain  the  widow's  right  to  possess  . 
the  plantation  until  her  dbwer  was  assigned. — ^Pinckard  v. 
Pinebu^,  24  Ala.  250 ;  Smith  r.  Smith,  18  Ala.  329. 

[2.]  The  complainant  had  a  right  to  come  into  chancery 
to  recover  damages  for  the  detentic^n  of  her  dower ;  and  the 
measure  of  her  damages  would  be  one-half  the  rent,  (the 
deceased  having  left  no  deseendants,)  from  the  husband's 
death,  until  the  dower  was  assigned.«^Perrine^  Perrine, 
86  Ala*  644;  Slattet  v.  Meek,  j6.  538;  Smith  t.  Smith, 
18  Ala.  8S1M»6. 

[8.]  As  It  defense  to  this  ftuit,  it  is  said  by  the  defend- 
ant, that  he  oarried  on  the  plaata<a6n,  and  from  the  income 
he  disehai^  the  debti  of  the  estoie,  leaving  the  entire 
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personalty  to  be  divided ;  that  there  was  a  large  balance 
in  his  hands,  after  the  payment  of  the  debts  and  expanses 
of  administration ;  and  that  one  half  of  this  balance  was, 
under  a  decree  of  the  probate  court,  paid  to  the  com- 
plainant. The  argument,  we  suppose,  is,  tbiat  the  com- 
plainant, iu  having  the  income  of  t|ie  plantation  appro- 
priated to  the  payment  of  the  debts  of  the  estate,  And 
the  personalty  thus  saved  from  sale  to  pay  the  debts,  and  in 
receiving  one-half  the  balance  of  the  income,  has  received 
the  benefit  of  one-half  the  rent  of  the  land.  The  income 
from  the  plantation  was  the  prodnct  ot  the  soil,  the  labor 
of  the  slaves  and  animals,  the  implements  of  husbandry, 
and  the  skill  and  industry  of  the  supervisor,  undistin- 
guishably  commingled.  It  is  not  true,  therefore,  that  the 
income  stood  to  the  complainant  in  the  place  of  the  rent 
of  the  land.  It  was  the  product  of  the  commingled  ele- 
ments above  atated,  one  of  which  was  the  use  of  the 
land ;  and  to  one-half  the  benefit  of  all  the  others  she 
was  entitled  as  a  distributee  of  the  estate.  By  virtue  of 
a  right  altogether  distinct  from  her  dower,  she  was  en- 
titled to  her  distribativa  share,  after  the  payment  of  debts 
and  expenses,  in  thciproduct  of  all  the  agencies  employed, 
ezpept  the  nse  of  the  land ;  and  to  one-half  that  she  was 
as  dowress  entitled.  The  doctrine  of  election  obliges  a 
party,  having  inconsistent  rights,  to  cbooae  between  them. 
No  such  inconsistent  rights  exist  here,  between  which  a 
choice  could  have  been  made.  The  complainant  coald 
not  have  given  up  the  income  derived  from  the  land,  at 
the  benefit  accruing  to  her.  from  the  discharge  of  debts 
and  expenses  out  of  it,  without  at  the  same  time  yielding 
up  her  right  as  a  distributee,  which  she  could  not  be  re- 
quired to  do. 

If^  however,  the  executor  in  good  faith  bultivaled  the 
land,  and  the  distributees  have  accepted  the  benefit  of  bis 
use  of  the  laud,  he  is  entitled  to  a.  credit  out  of  the  assets 
for  the  rent  which  niay  be  recovered  from  him  by  the 
complaia«at.-^MoCreliss  v.  Hinkle,  17  Ala.  458;  Gerald 
y.  Bankley,.a6. 170t  And  if^  upon  the  recovery  by  the 
eomplaioAnt  of  her  reiita«  it  should  htiht  ctoe^  liiat»  with 
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the  charge  upoD  the  estate  thus  superadded,  the  amouut 
received  by  the  complainant,  as  a  distribatee,  should  ex- 
ceed her  share,  then  the  defendant  would  be  entitled  to 
recover  the  excess  from  her. — ^Sellers  v.  Smith,  11  Ala.  264* 
Should  the  defendant  have  such  right  against  the  com- 
plainant, we  see  no  reason  why  the  balance  should  not 
be  adjusted  in  this  case;  and  if  necessary,  the  pleadings 
may  be  amended  for  that  purpose. 
Keversed  and  remanded. 


COOK  vs.  BAINE. 

[tBBSPASS  against  sheriff,  by  rURCHA3SB  FROai  BBFBNOANT  IN  XXEC17TI0N.J 

1.  Hight  of  defendant  in  execution  to  sell  or  exchange  property  exempt 
from  levy  and  sale. — The  act  oIT  Feb.  14, 1854,  (SeBsion  Acta  1853-4, 

p.'  24S,)  repealing  section  2464  of  the  Code,  also  repealed  the  prior 
aotof  Feb.  7,  (ibn  69,)  amendatory  of  said  section ;  and  the  repeal 
of  these  statutes  remoyed  all  restrictions  on  the  right  of  the  de- 
fendant in  execution  to  sell  or  dispose  of  property  exempt  from 
levy  and  sale. 

2.  What  property  is  exempt  from  ievy  and  sale, — If  the  defendant  in 
oxeoation,  being  the  head  of  a  &mily,  owns  bnt  one  horse,  and  no 
mole  or  oxen,  the  horse  is  exempt  from  levy  and  sale  under  execu- 
tion, (Code*  {  2462,)  although  said  defendant  also  owns  slaves. 

8.  Action  by  purchaser  of  exempt  property,  against  officer  making  levy. — 
A  purchaser  from  the  defendant  in  ezecutioa,  of  property  exempt 
from  levy  and  sale,  may  maintain  an  action  against  the  sheriff,  for 
a  subsequent  levy  and  sale,  without  making  the  affidavit  required  by 
the  statute  (Code,  2  2466)  from  the  defendant  in  execution. 

Appsai»  from  the  Cireait  Ooart  of  Choctaw. 
Tried  before  the  Hou.  C.  W«  Hapisb. 

This  aelioo;Wii3  brought  bj  William  A.  Baine^  against 
John  P.  Oook,  to  recorer  damages  for  the  tortioaa  seiz- 
vse  and  9ale  of  a  boJW ;  md  Fa«  oomm^oced  on  the  25th 
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Llarcb,  1859.  No  pleas  appear  in  the  record.  The  bill 
of  exceptions  is  as  follows :  "On  the  trial  of  this  cause, 
there  was  proof  tending  to  show,  that  the  plaintiff  pur-' 
chased  the  horse  in  controversy,  with  bis  wife's  money, 
from  one  W.  D.  Henson,  to  whom  said  horse  belonged 
at  the  time  of  said  purchase;  that  said  Henson  then  re^- 
sided  in  this  State,  and  was  a  man  of  family,  and  had  no 
other  horse,  nor  any  mule  or  oxen,  bat  had  negroes;  thatthd 
defendant,  who  was  the  deputy  sheriff  of  said  county,  had 
an  execution  in  his  hands  against  said  Henson  before  and 
at  the  time  of  said  purchase  by  plaintiff,  and  afterwards 
levied  said  execution  on  said  horse; 'that  the  horse 
was  a  work-horse ;  that  said  Henson,  after  the  sale  to  the 
plaintiff,  removed  from  the  State,  with  his  property;  and 
that  no  claim  was  made  for  said  horse,  under  the  provis- 
ions of  the  exemption  law.  The  court  charged  the  jury, 
among  other  things,  that  if  there  was  an  execution  in  the 
defendant's  hands  against  Henson,  and  said  Henson  was 
then  a  man  of  family,  and  resided  in  this  State,  and  had 
a  work^horse,  and  no  other  horse,  nor  any  mule  or  oxen, 
and  sold  said  horse  to  plaintiff  before  the  levy  of  said  ex- 
ecution,— then,  under  these  circumstances,  there  was  no 
lien  on  the  horse  in  the  hands  of  the  plaintiff;  and  if 
the  defendant  afterwards  levied  on  the  horse,  he  would 
be  a  trespasser,  as  against  the  plaintiff,  although  no  claim 
of  exemption,  by  affidavit  or  otherwise,  was  made  by  the 
defendant  in  execution."  The  defendant  excepted  to 
this  charge,  and  he  now  assigns  the  same  as  erron 

Q.  F.  Smizh,  for  appellant. 
T.  B.  Wbimo&b,  eonira. 

STONE,  J.— [Jan.  21,  1861.]— The  legislation  of  the 
session  of  1858-4,  in  regard  to  property  exempt  ftom  ex- 
ecution, is  somewhat  confused.  Two  several  statates 
were  passed  at  the  same  session,  bearing  on  section  2464 
of  the  Oode.— See  Pamphlet  Acta  ia5&4,  pp.  68  and  342. 
Seetioa  2464  of  the  Oode  had  provided,  that  '^neiAer 
the  head  of  the  fistmily,  uor  any  member  thereof  has  the 
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power  to  sell  ojr  ^iapoge  of  the  property  thus  exempt 
from  sale  or  lery ;  and  ti'  oold  and  takeo  posseeeioo  of 
bj  the  purobas^F,  or  if  abandoned  by  tbe  family,  by  th^ 
death  or  dispersion  of  its  mein.ber8,  ia  liable  for  tbe  debts 
(^dating-  at  the  time  the  exemption  waa  claimed."  The 
aet  approved  February  7th,  1854,  (Acta^  69,)  declared,  'nhat 
aeetioD  2464  (of  the  Code)  be  00  am:eQded9  that  the  head 
of  any  family  may  exchange  the  property  reserved  for 
the  nae  of  said  family,  for  property  of  like  kind,  or  ior 
other  property  exempt  from  sale  or  levy,  without  aub- 
jectiug  said. property  to  sale  or  levy  in  the  hands  of  the 
transferree."  Then  came  the  act  approved  February  14, 
1854,  whieh  declared,  ''that  aectioo  2464  of  tbe  Code  of 
Alabama  be^  and  tbe  same  is  hereby » repealed/' — ^Pamph- 
let  Acts  1853-4,  243. 

It  will  be  seen  that  tbe  act  of  February  7th,  1851,  was 
bat  a  modification  of  section  2464  of  the  Code.  It  only 
lemoved  some  of  the  restraints  which  the  Code  had  im- 
posed on  tbe  power  to  sell  ar^  dispose  of  property  exempt 
from  sale  or  levy*  It  might  appropriately  appear  as  a 
proviso  to  section  2464;  thus  limiting  the  operation  of 
tbe  restricting  clause.  In  such  case,  its  language  would 
be,  ^* provided,  that  the  head  of  any  family  may  exchange  any 
property  reserved  for  the  use  of  said  family,  for  property  of 
Wee  kind^  (^  for  other  property  exempt  from  sale  or  leoy,  with- 
mUsubjeciinig  said  p\*operty  to  sale  or  levy  in  the  hands  of  the 
transfer ree."  The.second  section  of  the  act  of  February 
7th  was  but  an  amendment  of  section  2464  of  the  Code, 
and  bad  no  field,  to  operate  upon,  except  that  which  had 
been  occupied  by  that  section.  It  follows  that^  when  sec- 
tion 2464  of  the  Code  was  repealed  by  the  later  statute 
of  February  14,  the  second  section  of  the  act  of  Febru- 
ary 7tb  had  nothing  to  operate  upon,  and  fell  also.  This 
^  presents  the  question  for  our  decision,  freed  from  the 
provisio.ns  ^nd  restrictions  whieh  section  2464  of  the  Code 
bad  imposed. 

[2.]  This  suit  was  for  wrongfully  taking  and  disposing 
of  a  work-horse,  the  alleged  property  of  Mr.Baine.  The 
seizure  complained  of  was  a  levy  on  the  horse  by  Mr. 
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Cook,  as  depQty  sheriff,  under  an  execution  against  one 
Henson.  Henson  had  owned  the  horse  while  the  execu- 
tion was  in  the  hands  of  the  sheriff;  and  the  horse  was 
thus  liable  to  the  execution,  unless  section  2462  of  the 
Code  protected  hira  from  levy  and  sale.  Henson,  durin'g 
the  time  the  execution  had  been  in  the  sheriff's  hands, 
was  a  citizen  of  Alabama,  the  head  of  a  family,  and 
owned  no  other  horse,  mule  or  oxen.  It  is  thus  clear 
that  the  said  work-horse  was  exempt  from  levy  and  sale 
all  the  time  he  was  owned  by  Mn  Henson ;  and  the  law 
imposed  no  restraint  on  bis  right  to  sell  and  dispose  of 
him.— See  Code,  §  2462,  subd.  8. 

[8.]  Mr.  Baine,  then,  by  his  purchase,  became  the 
rightful  owner  of  the  horse ;  and  there  was  no  lien  upon 
the  property,  which  followed  it  into  his  hands.— See 
Simpson  y.  Simpson,  80  Ala.  225.  Can  he  maintain  this 
action  for  damages  against  the  officer  for  making  the 
levy  ?  Section  2465  of  the  Code  enacts,  that  "no  sheriff, 
or  other  officer,  levying  on  property  exempt  from  execu- 
tion, is  liable  for  any  damages  therefor,  unless  the  defend- 
ant, or  some  other  person  for  him,  make  affidavit  that  the 
property  about  to  be  levied  on  is  exempt  from  execution, 
and  exhibit  the  same  to  such  sherift  or  officer."  The 
question  arises,  does  this  section  of  the  Code  bear  on  this 
case,  or  is  it  confined  in  its  operation  to  cases  in  which 
the  defendant  in  execution  is  the  plaintiff  ?  We  confess 
we  find  difficulties  in  any  solution  we  nlay  give  of  this 
question.  We  hold,  however,  that  its  language  confines 
it  to  cases  of  suits  by  thfe  party  in  whose  favor  the  ex- 
emption is  claimed.  The  affidavit  is  required  to  be  made 
by  the  defendant,  or  some  other  person  for  hm ;  and  when 
the  affidavit  is  made,  and  delivered  to  the  officer,  he  is 
required  to  deliver  the  property^  on  demand^  to  the  defendmU 
Code,  §  2466 ;  Acts'  1858-4,  p.  69.  Under  these  views,  it . 
was  not  necessary  to  the  Maintenance  of  this  action,  that 
affidavit  should  be  made  pursuant  to  section  2466  of  the 
Code. 

J  udgmeut  affirmed* 
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BARKER  vs.  BELL. 

[UlAL  ACTION  IN  NATUBK  OP  EJECTllBKT.] 

1.  Validify  of  unrecorded  mortgage;  general  charge  on  evidence. — In  the 
absence  of  actual  notice,  an  unrecorded  mortgage  is  void,  as  against 
a  purchaser  at  execution  sale  against  the  mortgagor ;  consequently, 
where  the  plaintiff  claims  under  a  mortgage,-  and  the  defendant 
under  a  purchase  at  execution  sale  against  the  mortgagor,  a  gen- 
eral charge  to  the-  jury,  in  favor  of  the  plaintiff's  right  to  recover, 
is  erroneous,  unless  it  is  proved  that  the  mortgage  was  duly  re- 
corded, or  that  the  defendant  had  actual  notice  of  its  existence. 

2.  Sale  o/ mortgaged  premiies,  under  execution  at  law, /or  part  of  mortgagg 
debt. — In  this  State,  a  sale  of  mortgaged  lands,  under  execution  at 
law,  for  a  part  of  the  mortgage  debt,  passes  no  title  or  interest  to  the 
purchaser,  unless  there  has  been  a  previous  surrender  of  the  legal 
title  by  the  mortgagee ;  and  such  surrender  cannot  be  implied,  in 
a  court  of  law,  from  the  facts,  that  he  was  present  at  the  sale,  made 
no  objection  to  it,  and  afterwards  received  from  the  sheriff  the 
proceeds  of  the  sale ;  consequently,  the  lien  of  the  mortgage  is  not 
thereby  discharged,  nor  is  the  mortgagee,  or  a  subsequent  purchaser 
at  the  mortgage  sale  with  notice  of  the  facts,  thereby  estopped 
firom  recovering  the  land  in  an  action  at  law. 

Afphal  from  the  Cifcoit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  bronght  by  Mrs.  Matilda  Bell,  against 
William  N.  Boothe,  tenant  in  possession,  to  recover  the 
possession  of  two  town-lots  in  Cahaba,  with  damages  for 
their  detention  ;  and  Stephen  B.  Barker,  the  landlord  of 
Boothe,  was  made  a  party  on  his  own  motion.  The 
plaintiff  claimed  the  lots  under  a  purchase  at  a  sale  made 
by  John  8.  Mayes,  as  the  administrator  of  John  R.  Bell, 
deceased,  under  a  mortgage  executed  to  said  Bell  by  one 
Jeremiah  Duckworth ;  while  the  defendant  asserted  title 
under  a  purchase  at  sheriff's  sale,  under  sundry  executions 
a^inst  said  Duckworth,  one  of  which;  was  in  favor  of 
said  Mayes,  as  administrator  of  said  Bell.  On  the  trial, 
as  the  bill  of  ezoeptiohs  states,  the  plaintiff  read  in  evl- 
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dence,  "after  proving  its  execution  and  probate,'*  the 
mortgage  from  Duckworth  to  Bell,  (which  was  dated  the 
29th  November,  1855 ;  was  given  to  secure  the  payment 
of  two  promissory  notes,  each  bearing  even  date  with  the 
mortgage,  and  payable  on  the  1st  January,  1857,  and 
1858,  respectively ;  and  contained  a  power  of  sale,  on  de- 
fault being  made  in  the  payment  of  either  note  at  ma- 
turity ;)  and  then  proved  the  non-payment  of  the  second 
note,  the  advertisement  and  sale  of  the  premises  under 
the  mortgagee,  her  purchase  at  the  sale,  and  the  deed  for 
the  premises  executed  to  her  by  the  mortgagee's  admin- 
istrator, which  was  dated  the  9th  March,  1858.  The 
defendant  then  proved  the  sale  of  the  premises  by  the 
sheriftj  under  sundry  executions  against  said  Duckworth, 
his  purchase  at  the  sale,  and  the  sheriff's  deed  to  him, 
which  was  dated  the  2d  November,  1867.  "It  was 
admitted,  that  one  of  said  executions  against  Duckworth 
was  in  favor  of  said  Mayes,  as  the  administrator  of  said 
John  R.  Bell,  and  was  issued  on  a  jud^nleut  obtained  on 
the  first  of  said  notes  secured  by  said  mortgage ;  but  that 
neither  said  Mayes  nor  his  counsel  ordered  a  levy  and 
sale  of  said  property  under  said  execution,  and  that  said 
*  levy  and  sale  were  made  by  the  sherifi  on  his  own  mo- 
tion. The  defendant  proved,  also,  that  Mayes  was  pr^ent 
at  said  execution  sale,  and  made  no  objection  to  it,  and 
afterwards  received  from  the  sheriff  his  pro-rata  share  of 
the  proceeds  of  sale;  and  that  at  the  subsequent  mortgage 
sale,  at  which  the  plaintiff  purchased,  he  (defendant) gave 
public  notice  of  bis  possession  and  claim  of  title,  and  that 
the  purchaser  would  buy  a  law-suit." 

On  this  evidence,  the  court  charged  the  jury,  "that,  if 
they  believed  the  evidence,  they  must  find  for  the  plaio- 
tift'."  The  defendant  excepted  to  this  charge,  and  then, 
requested  the  court  to  instruct  the  jury — "1st,  that,  if  the 
mortgagee,  Mayes,  sued  upon  the  first  note  secured  by 
the  mortgage,  and  sold  the  whole  property  under  an  exe- 
cution on  his  judgment,  (with  other  executions,)  and 
received  his  pro-rata  share  of  the  proceeds  of  the  sale, 
such  sale  destroyed  the  lien  of  the  aK>rtgage,  and  the 
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defendaift  got  a  good  title  agaiiigt  the  mortgagee;  2d, 
that  if  the  defendant  waa  in  posaanion-  anfier  sxu^h  exacu- 
tion  aale,  and  wac  so  holding,  under  a  bcna-fidt  claim  of 
tttle«  at  the  time  of  the  mortgage  saiep  huA  gave,  public 
notice  of  his  claim  at  thai  ^le,  then  the  plaintiff  got  no 
title  by  her  pnrchaae,  and  abe.c9uId.nat.recoifer*"  The 
coart  refiised  each  of  tbfee.  charge^  ;aiMl  the  defendant 
excepted  to  their  rafaaal. 

Tho  charge  givea  b^rthe^ceoffi,  and  the  jroftiaal  of  the 
charges  asked,  are  new  asaignad  as  error* 

Geo.  W.  Qatle,  and  Tnod.  H.  Lewis,  for  the  appellant. 
1.  The  sale  under  execution,  at  which  the  defendant  pur- 
chased, destroyed  the  lien  of  the  mortgage. — 1  Billiard 
on  Mortgages,  4i>0,  note;  2  ih.  ch.  28^  §§  18^  41 ;  ib.  ch.  80, 
S§  14,  16,  17;  Coote  on  Mortgages,  (538,)  6l2;  Pierce 
V.  Potter,  7  Watts,  475;  Berger  v.  Heister,  «' Whar.  210; 
Freeby  v.  Tapper,  15  Ohio,  46T;  Harta  v.-  Woods, 
8Barr,  471;  Longworth  v.'Flagg,  10  'Ohio,  WO;  Reedy 
V.  Burgest,  1  Ohio,  157;  Duval's  Heirs  ^.  McLoskey^ 

1  Ala.  727;  Rirf^apvay  v.  Longmacker,  W  Penn.  219; 

2  Blackf.  246;  2  R«\vle,  56 ;  7  Missoori,  489;  1  Denio,  407; 

1  Comstock,  496;  t  B.  Monroe,  20T."         *  *•    ■  * 

2.  The  mortgagee  cannot  sell  the  equity  of  redemption 
under  execution. — Washburn  v.  Goodwin,  17  Pick., 187; 
Atkins  V.  Sawyer,  1  Pick.  Sal^  Williams  v.  .Powell, 
14  Ala.  476.  .      •-  '^  •    '-.         -.  :. 

3.  The  mortgagee  eanaot,  iiCtei;  selling  the  4:nQrtgaged 
lands  und^er,  e^zeyutioi^  for  li  pi^rt  of  .bi^  debt,  proceed 
against  the.aai^e  labda^  in  the  hfinds  of  the  purchaser,  for 
the  b'4lan9e  pf  bis^^bt.-T-Buibrd  y*  ^mith,  7  Aliftsourii  489.; 

2  HilHajd  od  Mortgages,  45.      ,  .t.,.    .  • .  •    ,  ;,:;,... 

4.  Tb«^  mart^(4g€ela  .-comlack.  a|  tlie  e«Mm((^  wl^oii^ 
filing  to..mii)(e  anj  <>bjeoti«n >  ^,  it,  tiyt^pi  jtH9h'  4?0|9(i 
aftervaiida  aettinjs  pp  aoy  tkWt^  the  VfWUi^rri^  ^y^^%' 
Ch.  8S4i^%l<i6;  .19  Wead^^.5!WiV.JJ*>k-e*!dsiU.^J^^ 

5.  The  piaiiiHff>  pttrciiMs  »ryvfii<aiy>frtiiaJitadivwW. 
Herbert  r..IIaisridk,  1^  Altt.  MUil^tftili»i41]#ilrViJiM* 
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Bou,  6  A\lL  68;  Colemiiii  ▼»  Hair,  22  Ala.  696;  AT)eriiathy 
r.  Bbazmian,  Sf4  Alii.  189. 

J.  D.  P.  WittiAWs,  cd)<«ro.— 1/  Thlft  equity  of  redemp- 
tlon  is  subject  to  6a!e  tinder  execofioh  at  law. — Cod6, 
?  2465.  The  rfafte  nh^er  ereetition,  at  which  the  defend- 
ant paW^a%ed,  eoUTej  ed  cmXy  the  eqaity  of  redemption, 
and  had  no  effect  on  the  sabseqaent  livoHgage  sa^e. 

2.  Thja*iiicat)^geeVpraifMoe  at  theexecntitm  sale,  and 
his  failure  to  object  to  it,  ot^niiot  estop  him,  or  a  purchaser 
from  him,  from  recovering  the  property  at  law. — Steele 
V.  Adam^  ?J  Ala.  68^;  McPherson  v.  Walters,  16  Ala.  714; 
Walker  V,  H«rpbf>  84  Ala.  591;  Brinkerhpofv.  Lansing, 
4  John^'Ch.  66, 

.  B.  W,.WALK£l{,  J.— LFeb.  14,  iSBl.]— 1.  In  the  ab- 
sefice  of  fu^tual  notkre,  an  unf^cordcd  mortgage  is  void, 
as  against  a  {uire^aser  f\t  a  saJ/s  under  execution  against 
the  nportgngor.-rrjDp^e,  §§  *Z287-^*  The  bi|l  of  exceptions 
pujiportS:^  set.ontfill  the  evidence;  bu^t  fails  to  show 
either  th^  registration  of  jUie  niortgage,  op  actual  notice 
to  the  defondajU  of  its  e^istei^ce.  As  the  plaiutiff  was 
not  entitled  to  recover,  unles&^ttie  mortgage  was  duly 
recorded,  or  the  defendant  had  notice  of  its  existence, 
the  court  *eri;ed  in  charging  the  jury,  that, if  they  believed 
the  ey^lence,  they  must  find  for  the  plaintiff. 

[2.]  It  is  higlily  probable,  However,  that  prpoi^  of  notice 
was  made,  and  that  this  part  of  the  evidence  'has  been 
|inadvert€int1;^' left  out  of  the  feift'bf  ekceptions:  Weshall, 
therefore,  cotisider  the 'qtlfJstlon  Which  Wotid  be  presented 
bj  a  record  which  showed,  1h  adtlltton  to  flie  ^cts  iiotv 
before 'us,  elf hbr  this  3d^i^egi*dthition  of  the  tnoftgage,  or 
actual  notice  of  its  existence  td  th^  dei^hdindt  at  t)ie  time 
of  his  pttt^ase.  Ih  that  case,  the  qnMCton  would  be, 
wheth<i$r  k  «Hle  df  th^  niortj^ged  property  eifiderexeeQtion 
at  law,  Ibr  la  pait  cf  tlks  mortga'g^  debt ,  by  the  direction, 
or  with'  th«  knowledge  kntf  cdnb^nt  of  the  mortgagee, 
and  hie  iiheisuuwi  ffM^tion  4»f  tlM  prtMeed*  of  the  sale 
from  tkm  i*eril^*#8eha#ge  til^liw  #f  the  ibortgage,  or 
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estop  the  niortgageO|  or  ft  subseqneiit  parchaser  at  the 
mortgage  sale  with  notice  of  the  facts,  from  recovering 
the  land  in  an  fiction  at  law. 

In  Jackson,  tx  dem.  Ireland,  v.  llall,  (10  Johns.  481,)  it 
was  held,  that  where  a  creditor,  secured  by  mortgage, 
brings  his  action  for  tlie  debt  so  secured,  recovers  judg- 
ment, and  issues  execution,  which  is  levied,'  by  his  direc- 
tion, on  the  mortgaged  prcinises;  and  the  same  are  sold, 
under  such  execution,  to  a  purchaser  having  notice  of  the 
mortgage, — the  latter  acquires  nothing  but  the  equity  of 
redemption,  and  the  mortgagee  may  recover  the  posses- 
sion by  action  at  law.  In  this  State,  after  a  careful  con- 
sideration of  the  question,  it  has  been  held,  that  the 
mortgagor's  equity  of  redemption  cannot  be  sold,  under 
execution  at  law,  for  the  whole  or  a  part  of  the  mortgage 
debt;  and  the  efliict  of  the  decision  is,  that  a  sale  of  the 
property,  under  such  execution,  passes  nothing  to  the 
purchaser.— Powell  v.*WllIiams,  14  Ala.  475.  See,  also, 
Goring  v.  Shreve,  7  Dana,  €6 ;  Suggest  V.  Tliomas,  ib,  221 ; 
Bronston  v.  Robinson,  4  B. -Monroe,  142;  Camp  v.  Coxe, 
1  Dev.  &;  Batt.  L.  52 ;  Atkins  v.  §(iwyer,  1  Pick.  351. 

After  the  law-day  of  the  mortg-age,  the  jfegal  estate  is 
absolutely  vested  in  the  mortgagee ;  the  mortgagor  has 
nothing  left  but  an  equity  of  redemption.' — Paulling  v. 
Barron,  32  Ala.  11.  As  this  equity  of  redemption  is  the 
only  interest  which  the  tnortgagor  has  in'the  property, 
this  is  all  that  canbd  sold  under  execution  against  him  ; 
and  ervem  this  interest  dannot  be  ^o\A^if  (he  execution  is  for 
the  debt  secund  by  the  mortgdge.  It  follows,  therefore,  that 
a  sale  of  the  morf  gaged  property,  dnder  Execution  for  the 
mortgage  6ebt,  is  wholly  inefFeetnaFas  iai  conveyance  of 
titleto  the  ^tirehaser,  tinfesA'  there  "has  been  a  surrender 
by  the  mortgagee  of  the  legal  title,  with  which  (after  the 
law-d^)  be  is  clothed  by  the  mortgage?.  Tt  is  only  by 
virtue  of 'ffireh  ^urretider  that  the  mortgagor  can  have  a 
thlo  sobjuct  *o  leVy'imd  sftle  utider  mch  an  execution. 
Without  80\rti  strrr^ender,  the  legal  title  id  in  the  mortga- 
gee, «i#0Aty -ail  eqttity  of  redemption  in  the  mortgagor; 
aod  M  the  iffort|^gor  eaiinot  1^  stripped  of  his  right  to 
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redeem  by  such  a  sale,  Dotiiing  passes  to  the  purchaser. 

Unless  it  can  be  showoy  therefore,  in  the  present  case, 
that  the  mortgaji^ee  has  done  something  which  amounts 
to  a  surrender  of  his  legal  title  to  the  mortgagor,  the  lat- 
ter had  no  intercj^t  which  could  be  readied  bj  this  execu- 
tion. Such  a  surrender  is  sought  to  be  implied  from  the 
fact,  that  Mayes,  the  administrator,  was  present  at  the 
execution  sale,  made  no  objection  thereto,  and  subse- 
quently received,  in  part  payment  of  a  judgment  for  a 
part  of  the  mortgage  debt,  a  portion  of  the  money  paid 
by  the  defendant.  Ip  may  be  true  that,  when  the  mort- 
gagee either  directs  a  sale  of  the  mortgaged  property 
under  execution,  foe  the  whole  or  any  part  of  the  mort- 
gage debt,  or  knowingly  sanctions  such  sale,  and  receives, 
the  proceeds,  he  would  be  thereby  precluded,  in  a  court 
of  equity,  from  afterwards  setting  up  the  mortgage  title 
against  the  purchaser. — See  Waller  v.  Tate,  4  B.  Mon- 
roe, 531.  But  it  is  settled  in  this  State,  beyond  the  reach 
of  controversy,  (whatever  may  be  the  rule  elsewhere,) 
that  a  parol  estoppel  cannot  operate  a  transfer  of  the  legal 
titje  to  land. — Mcrheraon  v.  Walters,  16  Ala.  714;  8.mith 
Y.  Munday,  13  Ala.  182;' Walker  v.  Murphy,  84  Ala.  /V91. 
The  largest  eftect  fhat  could  possibly  bo  given  to  the  acts 
and  declarations  of  tbe  administrator  in  this  case,  would 
be  to  hold,  that  they  amounted  to  a  statement  by  him 
that  the  title  of  t  he  naortgugfL'.e  was  extinguished.  Even 
if  we  go  a  step  further,  arid  coiYcede  tbltt  the  defendant 
bought  the  laud  in  reliance  upon  this  statemei^,  these 
factH  combined  would  not,  in  a  courtof  law,  preclude  the 
mortgagee,  or  a  purehai^er  at  the  mortgage  si^Ie,  from  a 
recovery  in  cyectment  against  thedefi^udant.-^Autboritiea 
sunra;  also,  iSvvir^k  v.  Seftra»  1  UiU,  17;  I)!elapkilne  v. 
Hitchcock,  6  IIili;\17. 

Where  the  morti^^a^f'p  ia.of  r«al  cstiUe,  notbii^.  less  than 
a  payment,  or  soni^hii^,  e(|aiTfileat  to  fk  payoj^eiit  ol  the     .  \ 

mortgage  debt,,  a  release  in  %vriting  of  tbe  iBortgage,  or  a  j 

re-con veyaace  in  term^,  can  operate,  iji  a  CQiirt  of  law,  a  j 

divestiture  of  the  Ijegal   tklc^  of  tba  n>ortjgl^g^«*-See  i 

Haddock  v.  Bulfincbv  31  Jdaine,  246;  Cr0^,  ?,  .€bas^  j 
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6  ShepL  869;  Hoyt  v.  Bwift,  IS  Venn.  129.     It  has  even 

been  qnestionecl,  tHiether  payment  of  the  debt,  after  the 

law-day i>f  the  mortgage,  withont  an  actnal  re-conveyTance, 

Testorea  the  fee  to  the  mortgagor,  or  will  enable  him  to 

recover  in  ejectraent  against  the  mortgagee. — See  4  Kent, 

193-4,  and  cotes;  Collins  T.Robinson,  83  Ala.  94;  Doton 

V.  Russell,  17  Conn.  146.     In  this  case,  there  has  been 

neither  payment  of  the  debt,  release  in  writing  of  the 

mortgage,  nor  actnal  re-conveyance  of  the  fee;  and  the 

mortgage  title  ranst,  in  a  court  of  law,  stand  unimpairecl. 

The  rule  declared  in  Wallis  V.  Long,  (16  Ala.  738,)  and 

Acker  v.  Binder,  (83  Ala.  230;)  that  the  title  which  is 

conveyed  to  the  mortgagee  may  be  released  at  law  by  a 

'eubscquent  verbal  contract,  providing  for  the  discharge 

of  the  mortgage,  bat  leaving  the  debt  it  was  given  to 

secure  unaffected,  must  be  limited,  as  it  was  in  those* 

cases  applied,  to  mortgages  of  personal  property.     If  the 

subsequent  verbal  contract  was  for  the  release  of  the 

mortgage  debt,  the  case  might  be  diftefont.    The  debt, 

even  when  secured  by  a  mortgage  on  real  estate,  may  be 

released  by  subsequent  verbal  contract;  and  the  release 

of  the  debt  has  the  same  effect  as  its  payment. — See 

1  Cowen,  122;  A'rmitage  r.    VVickliffe,   12  B.  Monroe, 

488,497.  ' 

There  are,  it  is  true,  decisions  to  the  effect,  that  the 
lien  of  a  mortgsige  is  discharged,  hy  a  sale  under  a  judg- 
ment lor  the  whoIe«or  a  part  of  the  debt  secured  by  the 
mortgage. — Pierce  v.  Potter,  7  Watts,  477;.  Berger  v. 
Heister,  6  Whart.  210;  Bank  v.  Chester,  11  Penn.  St. 
K.  282;  Ciarke  v.  Stanley,  10  Barr,  472;  Ridgway  v. 
Longmaker,  18  Penn.  St.  R.  216;  Freeby  v.  1  upper, 
15  Ohio,  407;  Lessee  of  Fosdick  v.  Risk,  lA.  84.  But 
these  decisions  are  made  to  rest  upon  reasons  which  can- 
not operate  with  us,  because  they*  assume  the  existence 
of  certain  rules  of  lay^,  which  have  been  denied  a  place 
in  our  jurisprudence. 

In  Pennsylvania,  It  seems  to  be  the  role,  that  the  mort- 
gaged lands  may  be  sold  under  execution  at  law  for  the 
mortgaged  debt ;  and  that,  in  such  case,  the  sale  works 
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the  same  •ffept  as  though  the  proceeding  were  ndder  the 
mortgage  itself.    The  mortgagee  hae  tke  optioii  to  pro- 
ceed, either  by  sdre  facias  on  the  mortgage,  oitcby  acttoo 
of  debt  oa  the  bond;  and  when  judgment  ia  obtained  in 
either  prooeeding,  he  may  aell  the  mortgaged  lapd<   ^^Th^ 
writB)  it  iatrue,  bear  different  names  5  but  there  is  no 
more  virtue  in  a  aheriff'^  a<ile  onii  le&ari  facias^  than  in 
a  sheriff 'a  sale  on  a  venditioni  exponas^    The  one,  aa  well 
as  the  other,  aoils  the  eatate ;  and  when  the  estate  is  sold 
for  the  mortgage  debt,  or  any  part,  the  whole  estate,  legal 
and  eqmtable,  is  sold,,  omncumbered,  to  the  purchaser, 
whatever  the  name  of  the  writ 'under  which  the  sheriiF 
acts."— Clai^ke  v,  Stanley,  10  Barr,  474,  476,  478-82; 
Bank  v.  Chester^  11  Penn.  St.  R.  287-8.    The  very  reverse 
of  this  is  the  rule  in  this  State ;  for  the  result  of  the  de- 
•  cision  ip  Powell  v,  Williams,  (14  Ala.  476,)  is,  that  the 
mortgaged  lands  cannot  be  sold  under  execution  at  law 
for  the  mortgage  debt^  aud  that  such  sab  passes  nothing 
to  the  purchaser. 

In  Ohio,  the  decisions  referred  to  are  placed,  partly,  on 
the  g^ouud  that,  by  the  statute  law  of  that  State,  lauds 
cannot  be  sold  without  appraisal,  and  for  no  less  sum  than 
two-thirds  ,th^  appraised  value ;  and  partly,  also,  on  the 
ground,  that  a  mortgagee,  who  causes  the  mortgaged 
premises  tp  bf  sold  as  the  property  of  the  mortgagor,  ia 
thereby  estopped  from  setting  up  his  title  against  the 
purchaser.  'It  qiuat  be  remcmbered^that  oqr  idoctrine  in 
reference  to^  the  application  of  estoppels  it\  pais  to  the 
title  to  Und,Vloes  not.  prevail  ip  eitlicr  Ohio  or  Pennsyl- 
vania. Ou  tlwa  contrary^  tlie  rule  in  both  of  those  States 
is,  that  the  ho)de|*  of  t;he  legal  (itle  to  land  may,  by  acts 
en  pm5,  be  estoppedj  even  in  ft  ^ourt  of  law^  from  assert- 
iug  his  title!— kamilton  v.  Hamilton,  4  Barr,  198;  Bigelow 
V.  Barr,  4  Ohio;^  358;  Buckingham  v.  Smith,  10  Ohio,  298. 

It  is  obvious^  tberefore^  that  the  cases  to  which  we 
have  referred,  as  in  conflict  with  the  view  we  have  taken 
of  this  question,  proceed  on  grounds  which  owr  previous 
decisions  have  ren](lered  inapplicable  here, 

Judgment  reversed,  and  case  remanded. 


Wmav.  Qraene. 


[sdXMAJtr  PROCEBDIXQ    A0AIN3T  TAX-CO I^LBCTOR  AND  p.i;|irm8.  | 

1.  J^iirfMn— fn  ft  toomittftrf  %>Mo«^<Mng<-a^ihht»tft  lax^llMtor  Imd 
hiBsaretSfli^  (Md^,  tf  3596-97.  M^a,  {26^^)  for  hii  fftihwf  io  pny 
into  Ike  glate  Ir^tgary  UieUK<9»  ooH^ole4  hy  ]^^lh#  ^R€txpUiQ«4 
omissiQa  of  9nf  of  the  jur^ties  fir^pi  tU^  BOtice  ig  f(iU^  tp  the  j^^O; 
ceeding. 

2.  StaiHte  of  limifaUoni,—^e  Statia  notWng  ext)re^l3r  included  in 
the  act  of  1832,  (0!»f '■  Digest,  S9»,  f  90,)  wkk*  pV^birlbeg  sli( 
years  as  ibe  tt«iSlaiiai¥iof  aotioiu  aeatott  th*a«r«li^(dr  iilil>bQ. 
offioafB,'tha4  alatuto  <loei  nol  Apply  tOia  ^u|npvM9F.  uroc^cfM^ 
against  a  tas-oolleQtor  and  kU  $\utei\efi^lmiii\xi^i^  the  nauiQ  of 
the  comptroller  of  public  accounts,  for  the  use  of  tl^^  State. 

Appeal  from  the  Circuit  Court  of  Montgort^ery. 
Tried  before  the  Hon.  Jnou  Gill  Shortipr.  ' 

This  was  a  Biiihmary  proceeding';  Instltnted'  in  the 
name  of^  W.  J.  Greene,  tb6  comptrplter  of' t)tA)Iic  ac- 
counts, for  the  use  of  the  fitate,  a^albst  J6hn  kj'.  Burgees, 
tax-collector  of  CooBa  county  for'  lh6  year  48*5,  and 
James  L.  Burgess,  A.  0/ Mahan,  IJ^aVniltoh  WiTre,  and 
R.  L.  Laudefrdale,  as  the  sureties  bn  his  blBcfal  bond; 
and  was  commenced  6n  the'18th  May,  185t.*^he'de. 
fendant  Ware  craved  oyer  of  the  bond,  (whlcV^ssfet 
out,yand  demurred  to  the  notic^,1>ec»u^e  W.  ft.  Whet- 
stone and  All^ii^  Thomas,  who  were  alsdobUgors  Jointly 
with  the  other  defehdftnts,' were 'ntJt'^tnduded' in  the' 
notice^  as  defendants  to  the  proceeding.  '  The  d^thu^rdr 
being  ov'erruled,  said  Ware  then  pleaded  fhc  statute  o^ 
limitations  of  sit  years ;  aHegih^,  that  he  signed  the  bond 
only  as  the  surety  of  Johh  C.  Bu^g^ss.  The  cburt  stis- 
tained  a  demurrer  to  thia  pYea ;  and  its  f uffilgs  on  the 
pleadings,  with  other  matters,  are  non^  teslighed  as  error. 

Chilton  k  Guntbr,  for  appellant. 

M.  A.  Baldwin,  Attorney  Geneml,  contra. 
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A.  J.  WALB^ER,  0.  J.— [June  20, 1861.]— This  is  a  sum- 
mary  proceeding  for  a  tax-collector's  default.  There  are  six 
sureties  on  the  bond,  and  the  notice  is  issued  against  only 
four  of  the  sureties.  The  ohmiission  of  two  of  the  sureties  is 
not  in  any  way  explained.  This  omission  is  fatal  to  the  pro- 
ceeding.  The  proceeding  is  summary,  and  highly  petial, 
and  m4Mt  b#^pars«ed  iv-atrict  «Hifaro»ity  t^  the  l^w 
anthoriEiog  it.-^Code,  §§  3682,  9628,  8606,  3687.  The 
sections  of  the  Oodo  referred  to  show  that  the  proceeding 
adthorized  is  against  the  tax-collector  and  his  sureties; 
but  th^ire.is  po  authority,  to  issae  a  notice  agajust  only  a 
part  of  the  s(»rati#s. .  It  may  bg  that,  under  section  2597, 
JQdgmeot  Hilgbi  be  rattdeMd  as^to  to  many  of  the  sure- 
ties as  received  nMiee,  omitting  those-  who  were  not 
served  with  notice.  But  neither  that  section,  nor  any  other, 
authorizes  the  ^unexplained  omission  from  the  notice,  by 
which  the  proceeding  is,  instituted,  of  a  portion  of  the 
sureties.  The  absence  of ^  an.  authority  to  proceed,  as 
was  done  in'  this  case,  against  a  part  of  the  sureties, 
omittipg  tb^  .others,  is. £!^ai  .to  ,tbe  noticp. — Collier  v. 
•Powell.*  Bradley,  23  Ala.  679. 

£2.]  YTe  4^em  iV  necessary  to  notice  9n,ly ,  pne  other 
^uestH^i preseqted  by  the. ^record  ^  and.  that  i%  whether 
the  statn^  of  llm^italions  is.  available  to  the  sureties  of 
the  ti^-<Qllector. .  This  is.  a  proceeding  by  the  State;  and 
it  IS  an>;estabHfhe<}  4^otriae,  tha^  Qoatatuteof  lin^itations 
can  operate  iijgaiast  the  State,  ,ui}less  t^e  State  is  express* 
ly  innluded.^^Ang.  on  Lim.  §§34,  35,  36  ;  Sedgwick  on 
Stut.  anfl  Con«  Law,  105;  Jp.S.y.  Ho^r^  S^  U^^p,  311.  The 
statute  preicribiog,a  Jin^itation  a3.  to  .tactions  ag^iuBt  the 
Qur^ties.pf  poiblic  officers,  cloes  not  incJud^  the^State,  and, 
therefore^  baa  iia  applicatipntp  .this  case. — (Jlay*sDig. 
829,  §  90.  ,  ^nd  it  must  be  oI)(a<irved^that  the  question  of 
the  sUt.ute  oC  limiti^tions  i«  in  this  ca9e  governed  by  the 
law  as  it  m^t^  b<)fora  .the  adoption  of  tb^  Code.— Session 

Act8,195MtPv7l».M    .'.     ,'..;•..:  - 

Reversed  and  remanded. 
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BURDINIS  I?*.  GRAND  LODGE  OF  ALABAMA. 

[action  ox  common  monky  counts.] 

1,  Judiedal  notice  of free-masom  as  charitable  corporation, — The  courts  of 
this  Btsate  vriU  take  judieial  notice  of  the  faet,  that  the  society  of 
Iree-maasooia  is  a  povely  eharitable  corporatien.- 

2.  Comp^lenc^  of  aorporulor  as  juror,  at^d  as  witness  for  corporation. — The 
wcietjr  of  free-ina9ons  being  a  purely  charitable  corporation,  a 
meml>or  of  the  society  cannot  be  said  to  have  the  smallest  pecu- 
niary interest  in  the  event  of  a  suit  to  which  the  society  is  a  party ; 
consequently,  he  is  a  eompetent  juror,  and  a  competent  witness  for 
the  aociety. 

S.  VarioMce  *«  descripiionjif  oorporation.-^Tike  aociety  of  free-masons 
in  this  State  being  incorporated  by  the  name  of  the  "  Most  Wor- 
shipful Grand  Lodge  of  Ancient  Free-masons  of  Alabama  and  ita 
Masonic  Jurisdiction,"  and  suing  by  that  name,  a  charter  granted 
by  the  ''Grand  Lodge  of  the  0tate  of  Alabama,''  mnthorisiug  the 
persons  to  whom  it  ia  directed  *'.  to  form  themselYes  into  a  regular 
lodge  of  ancieni  fipee-masons,  by  the  aame  of  Yorkville  Lodge  No. 
131,'*  sufficiently  appears  to  have  been  issued  by  said  corporation, 
and  the  misdescription  does  not  amount  to  a  material  Yariance. 

Appeal  from  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  A.  A.  Coleman. 

This  action  was  brought  by  the  "Most  Worshipful 
Grand  Lodge  of  Ancient  Free-masons  of  Alabama  and 
its  Masonic  Jurisdiction/*  against  James  T.Bardrue.  The 
complaint  contained  the  common  count  for  money  had 
and  received,  ftnd  another  on  an  ncbonnt  stated.  The 
pleaa  were — IM,  the  general  issne;  2d,  payment;  and, 
Sd,  that  the  plaintiff  fierer  was  a  corporation  authorized 
to  sae  on  said  causes  af  action.  Before  the  trial  was 
commeaeedy  a^  the  btll  of  exceptions  shows,  the  defend- 
ant chaltenged  for  oaase  two  of  the  jiih)rs,  wIk)  werb 
showci  te  ^  members  of  siibofdiitate  led^et  established 
under  tile  Mthorlty  of  said  grand  lodg^;  and  resenred  an 
exception  to  the  overruling  of  bis  objection.  On  the 
trial,  the  plaintift  offered  in  evidence  an  instrument  of 
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writing,  which  was  proved  to  be  sealed  with  the  seal  of 
said  grand  lodge,  and  signed  by  D.  Olopton,  graod-mas- 
ter,  P.  Williams,  depatj  grand-master,  8.  H.  Dixon, 
senior  grand-warden,  Geo.  W.  Oatnes,  junior  grand-war- 
den, and  A.  P,  Pliater,  grand-secretary,  in  the  following 
words: 

''  We,  the  Grand  Lod^e  of  the  Btata  of  Alabama,  to 
all  the  enlightened^  passed  and  raised^  to  viiom  these 
presents  shall  come,  greeting:  Know  je,  that,  by  the 
high  power  vested  in  us,  we  do  hereby  authorize  and  em- 
power the  following  well-beloved  brethren/'  (naming 
seven  persons,)  *' residing  at  or  near  Torkville,  in  the 
county  of  Pickens,  Btate  of  Alabama,  to  form  themselves 
into  a  regular  lodge  of  ancient  free-masons,  to  be  opened  at 
Yorkville,  by  the  nameof  Yorkville  Lodge  No.  ISl;  and 
we  do  hereby  empower  the  above-named  brethren  and 
their  soecessors,  with  their  oonsUtntioiial  number,  to  as- 
semble and  open  m  legal  lodge,  to  confer  the  degrees  of 
entered  apprentice,  fellow-craft,  and  mai^er-mason,  to 
'  admit  members,  and  to  do  aft  other  busihess  appertaining 
to  said  degrees;  conforming  in  all  their  doings  to  the  by- 
laws of  their  lodge,  and  the  constitution  and  by-laws  of 
the  Grand  Lodge  of  the  State  of  Alabama;  for  which  par- 
pose  this  shall  be  their  suflScient  warrant  or  charter.  Givca 
under  our  haodf,  aud  tl|e  seal  of  the  Grand  Lodge,  at 
Montgomery,  this  4th  December,  A.  L.  685L" 

(Signed  aad  sealed  as  above  stated*) 

The  plaintiff  dbred  tbis  document  ia  evidence  'Ho 
show  that  Yorkville  Lodge  No.  181  wns  aoder  the  juria- 
diction  of  sMd  grand  lodge;  "  and  the  court  adaUtted  it  for 
that  purpose,  against  the  defeildaat*a  objeetioo,  and  he 
excepted  to  its  admission*  The  plaintiff  also  read  in  evi* 
deneo  its.  ehai^er  of  iaeorp#ratioi^  as  fooiid  ia  Glay'e 
Digest,  pp.  874k4t  tmd.tlMMi  oAred  one  PegrM  as  »  vrit* 
ness,  who  testified,  tn  A>«r  diri^  ^^that  Ke  waa  %  esenvber 
of  said  grand  fodge,  and  master  of  Yorkville  Lodge  No* 
181/'    The  defendaat  objected  to  tha  compatMoy  of  Mdd 
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witness,  and  reserved  an  ezceptioft  to  the  overraling  of 
his  objeelion.  The  tetthnony  of  Payne  was  to  the  effect, 
tliat  the  defendaot  had  been  treaeorer  of  Torkvitte  Lodge 
No.  181,  and  was  indebted  to  said  lodge  for  a  balance  of 
money  >n  tns  hands  as  sttch  treasurer.  The  rulings  of 
the  court  above  staited,  with  othefs  which  require  no  par- 
ticular notice^'  are  new  asrigned  as  error. 


TuRiTBR  Reavis,  for  appellant. — 1.  It  is  cmt  of  the  old-  ^ 

est  miixims  ot  the  law,  that  ^  Jury  must  be  indifferently  j| 

chosen ;  and  that  not  only  the  smallest  pecuniary  interest,  i 

but  even  favor  or  bias  towards  a  party,  disqualifies  a  j  uror.  ^ 

Finch's  Law^  pp.  890-402;  8  Bhi.  Cora.  868,  m.  p.;  lies-  ^ 

keth  v.    Braddock,  8   Burr.  1856-T;    Lynch  v.  Horry,  < 

1  Bay,  229;  Davis  v.  Allen,  11  Pick.  480;  Wood  v.  Stod-  j 

dard,  2  Johns.  194;  Page  v.  Railroad  Co.,  1  Foster,  488.  ' 

The  jurors  objected  to  could  hot  have  been  unbiased,  in-  '^ 

different,  or  disinterested;  for  tlie  corporation  suing,  of 
which  they  were*  nMHibers,  is  m>t  only  authorized  to  hold  j 

prc^rty,  and  to  sue  for  money  or  e^her  property,  but  ^ 

'*to  do  all  other  things  eouceming  the  evtateeand  moneys 
of  the  lodge/'-^n  authority  which  would  empower  the 
members  to  divide  am^ng  themselves  the  very  money  re- 
covered in  this  case.'  It  is^  i«  effeet,  the  ease  of  one  of 
the  parties  to  a  suit  sUliiig  as  a  juror  on  its  trial. 

2.  For  the  same  reasons,  Payne  was  not  a  competent 
witness  for  the  plaintiff;  being  really  an  inte^^ral  part  of 
the  corporation,  and  giving  evidence  for  himself,  ^s  a 
member  of  the  corporation,  the  judgn^ent  would  be  evi- 
dence ft>r  or  against  him  in  any  subsequent  suit  between 
him  and  any  other  members,  for  an  account  of  the  money, 
debts,  and  estate  of  the  corporation;  and  in  the  event  of 
a  dissolution  of  the  corporation,  he  would  bo  entitled  to 
a  share  pf  the  money  recovered  in  this  suit. — Code, 
5§  1489-90,  2651. 

8.  The  instrameni  offered  in  evidence,  is  th«  charter 
of  Torkville  Lodge  No.  131,  ought  not  to  have  been  ad« 
mittod.    A  corporation  can  only  act  in  and  by  its  corpo- 
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rate  naoie.     The  charier  of  tk«  8ttb<irdiu«t«  lodge,  there- 
fore, emanated  fr^m  some  other  bodjr  tban  the  plaintiff; 
or,  if  granted  by  the  piatntifi,  wts  an  ttfuiiitlmrissed  act. 

E.  W.  Pbck,  contra, — 1.  Tb«  plaintiff  ie  a  parely  chari- 
table corporation,  m  iliifi  courl  m««t  jndieiallj  know, 
even  if  the  fact  were  not  ftpparmit  on  the  foeeof  its  char- 
ter. The  corporation  being  charitable,  its  members  are 
competent  jurors  and  witneeses.-^l  GreenKEv.  |§  882-3; 
M.  E.  Church  v.  Wood,  6  Ohio,  288;  8  Phil.  Ev.  pp.  58- 
60,  note  87;  Purple  ¥.  Horton,  18  Wendell,  22. 

2.  No  specific  objectiofi  was  made  to  the  charter  of  the 
sabordiaate  lodge;  no  material  Yarianee  or  misdescription 
of  the  corporation  is  atiown  by  it;  and  it  does  not  tie  in 
the  defendant's  mouth,  after  acting  under  the  charter,  and 
receiving  the  money  belonging  to  the  lodge,  to  question 
the  authority  of  the  cbailer. 

STONE,  J.— [July  9,  1861.]— It  is  certainly  ft  good  and 
wholesome  mle,  which  should  be  strictly  Regarded,  that 
any  peeduiary  interest,  eren  the  smallest,  in  the  event  of 
the  suit,  will  disqualify  a  person  from  serving  on  the  jury 
charged  with  its  trial.  This  rute  is  necessary  as  a  protec- 
tion to  the  ptiblic  mtereet,  and  as  a  guaranty  of  that  parity 
and  integrity  in  the  administration  of  the  law,  which 
alone  can  inspire  respect  for,  and  confidence  in  our  judi- 
cial tribunals. — Kussell  v.  Hamilton,  2  Scam.  56;  Lynch 
V.  Horry,  1  Bay,  229;  Wood  v.  Scoddard,  2  Johns,  194; 
Fin^h>Law,  399;  Heskctb  v.  Bradd:?ck,  8  Burr.  1856; 
Davis  r.  Allen,  11  Pick.  466;  Brittain  v.  Allen,  2  Den. 
120;  Page  V.  Railroad  Co.,  1  Foster,  438;  8  Black.  Com. 
8J8.     ' 

If,  however,  the  society  of  ftee-raasons  is,  in  iU  financial 
policy,  burely  eleemosynary,  or  charitable,  then  the  mem- 
bers of  tfie  grand  lodge,  as  such,  cannot  be  said  to  bare 
any  pecuniary  interest  in  the  result  of  the  suit;  and  no 
other  gPMKHl  ot  cballeHge  again^  these  jurors  being 
shown,  the  ruling  of  the  circuit  court,  on  the  hypothesis 
stated,  would  be  free  from  error**-Ooa;  v.  O'Neil,  6  Gray, 
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343;  3J.  E.  Church  v.  Wo^d,  5  Ohio,  283;  1  Greeul.  Ev.  j 

§  333;  Ifason  v.  Thatcher,  7  ii^^.  «38;  Phil.  Kv.,  Cow. 

&  Hiirs  Notes,  (editioo  of  1850,)  vol.  3,  pp.  58-9. 

The  society  know»  a«  fro^-miMMMis  hi\»  loug  listed  in 
this  couotrjt  im4  u^  al.oioat  or  ^aite  erery  part  of  it.  T4ie 
porpose  aad  ol^eqM  of  tb^  soQiety  ha^e  t^«#a  made  public 
in  namdroas  bocikt,  periodi^ld,  and   publiic  addreaaes. 
From  all  tb^o  $p^rc#8  «f  ij|fQrmatioa«  and  fflooi  the  gen- 
erallj  received  and  accre4it«d  jiidgiYuont  of  Uia  public, 
the  solaporpoaa  aad  objeet  with  whU^h  maaoaia  institu- 
tions ac%iiir)  moaejr^nd  propai'ty^  beyond  their  current 
^penses  as  a  society,  (farnituro,  lightSi  fu^l,  stationery, 
and  the  like,)  are  for  the  bestowal  of  reliefs  andtCharities 
to  the  needy.    Iq  addition,  tba^  Sd  and  4th  sections  of 
the  act  to  incorporate  m^oaic  lodges  ia  tbei  State  of 
Alabama,  tend  to  eoofirm  the  belief  thajt  the  society  is 
eleemosynary  in  its  aims.     Under  tbes#  circoasstances, 
we  hold,  that  we  will  talqe  jodiclal  ftotiee,  thaJb  the  grand 
aad  subordinata  iQdgep  (^  fre^raasoois  witli'iu  .the  State 
of  Alabama  constitute  a  charitaMo  or  eleemoayoary  cor- 
poration.— Mayor  of  Wetqmpka  v.  \yiptert  29  Ala.  660; 
Salomon  v.  The  State,  28  Ala.  88;  Dozisjr  v.  Joyce,  8  For. 
SOS;  Lampton  v.  Haggard,  9  Mon.  149;  Joaes  v.  Over- 
street,  4  Mon.  547;  Floyd  v.  Bicki^  14  Ark.  293;  Stephen 
V.  State  of  Georgia,  11  Qa.  241;    Duncan  v.Littell, 
2  Bibb,  424;    Sterne  v.  The  St^te,  20  Ala.  43;  Ward  v. 
The  Stat3,  22  Ala.  16. 

It  results  from  what  we  have  said  ab^v^  tb^  the  cir- 
eait  court  rightly  overruled  tbe  several  pLyections.  to  ^he 
jarors  and  to  the  witness. 

[3.J  It  is  also  urged,  that  tbe  circuit  court  aired  In  ad- 
mitting in  evidence  the  charter  of  the  subordinate  lodge, 
because  of  a  variance  between  the  corporate  pame  of  tbe 
grand  lodge  of  frce-uiaspns  a^  found  ia  the  aqt  of  incor- 
poration, and  thi^t  by  ^hjcb.  it  grapted  tb^  cbartev  to  the 
subordinate  lodge.  :' 

In  the  ]ea(^ing<;a80(O.f  thoMayorandBargesseaof  Lynn^ 
(10  Rep.  124^)  i4^is  s^id|  t{iat  f^vAYi^^o^in^t/llabket  verbis^ 
and  not  in  saisu  et  re,  are  not  material."    It  is  further 
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Stated,  aa  the  rule  for  determiTiing  when  ^he  variance  is 
immaterial,  that  the  descripHve  words  used  shM  import  the 
certain  and  (rue  name  of  the  corporati&n.    In  Newport  Mo- 
ohatiios*  Manf.  Co.  v.  8tarbti:4,  (10  If.  H.  125,)  it  is  itrti> 
mated  as  «Qflk^teat,  ♦•if  thfere  is  enongli  expressed  t«  show 
that  there  ia  s<ieh  an  artifiotal  bektg,  atid  to  distingDish  it 
from  all  others."    la  the  case  of  Doa,  on  demise  of  Mayor, 
Ac,  of  WaWoii,  V.  Miller,  (1  Bam.  *  AH.  «99,)  the  dec- 
laration stated  a  demise  by  ^'the  mayor,  aldermen,  capital 
bargesset  and  eommonalty  of  Ike  boranffhtmionof  Weddon" 
The  act  of  iBCorporatfoo  gfren  in  evidence,  named  the 
corporation  "the  mayor,  aldermen,  capital  burgesses, ana 
commonaky  of  Waidon.''    The   court  of  king's  bench 
roled  the  variance  immatertal. — Bee,  also.  Mayor,  &c.,  of 
Staftbrd  v.  Bolton,  1  B.>s.  k  Pnl.  48;  Inhab.  of  Mid  ile- 
town  V.  McOoniViee,  Pennington,  (K.  J.)  500,  in  margin; 
African  Society  v.  Variek,  18  Johns.  38^  Midway  Cotton 
Manf.  v;  Adams,  10  Ma^.  860;  Inhab.  t.  fitring,  6  Ilalst. 
828;  Milford  and  Ohil.  Tornpik^da.  v.  Brash,  10  Ohio, 
112;  Minot  V.  Oartis,  7  Mass.  444;  Hagerstown Turnpike 
Road  V.  Creeger,  6  Har.  k  Johns.  122. 

In  the  case  from  10th  New  Ilampshire  Reports,  cited 
supra^  it  was  said,  that^'the  alteration  or  transposition  of 
a  wond  in  the  name  [of  a  natural  person]  frequently 
makes  an  entirely  different  name;  while  the  name  of  a 
corporation  frequently  consists  of  several  descriptive 
words,  and  the  transposition  of  them,  or  an  interpolation, 
or  omission,  or  alteratioh  of  some  of  them,  may  make  no 
ds^ential  di#erence  in  thd  case:'* 

In  Smith  v.  Plank-road  Co.,  (80  Ala.  663,)  we  said, 
^^therels  a  well-marked  distinction  between  a  misnomer, 
which  incorrectly  names  a  corporation;  but  correctly  de- 
scribes it,  and  the  statement  in  the  pleading  of  an  entirely 
dlffBi'ent  p^rty.''— fiee,  alio,  McWalker  v.  Branch  Bank, 
8  Ala.  168:  Orrtwfonf  r.  Bank,  4  Ala.  318 ;  Bmith  v.  Br. 
Bank,  5  Ala.  26;  Hancock  y.  Br.  Bank,  iL  440;  Sncl- 
grove  v;  Br.  Bank,  ib.  296;  Crawford  v.  Br.  Bank,  7  Ala. 
388;  Cahiwell  v.  Br.  Bank,  11  Ala.  649;  Davia  v.  Branch 
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Bank,  12  Ala;  468;  Com.  Bank  v.  French,  21  Pick.  486; 
Angell  on  OorpotatioDB,  §§  98  a>  lOl,  645,  et  seq. 

Tbe  name  of  the  plaintiff  belovr,  as  expressed  in  the 
«ctby  which  it  was  incorporated,  is  the  "Most  Worship- 
ful Grand  Lodge  of  Ancient  Free-masons  of  Alabama, 
and  its  Masonic  Jurisdiction."  The  charter  which  was 
issued  to  the  subordinate  lodge,  to  the  admission  of  which 
in  evidence,  exception  was  reserved,  is  in  the  name  of 
"the  Grand  Lodge  of  the  State  of  Alabama, "  is  directed 
to  certain  persons  by  name,  and  authorizes  them  "  to  form 
themselves  into  a  regular  lodge  of  ancient  free-masons, 
by  tbe  name  of  Yorkville  Lodge  No.  131."  These  marks 
of  identification,  we  hold,  sufficiently  show  that  the  char- 
ter was  issued  by  the  "Most  Worshipful  Grand  Lodge  of 
Ancient  Free-'masoas  of  Alabama,"  and  the  only  variance 
consists  in  the  omission  of  some  words,  making  no  es- 
sential difference  in  the  name.  We  thtnk  the  corporation 
was  identified  by  words  sufficiently  descriptive,  to  let  it 
in  as  evidence;  and,  hence,  we  hold,  that  in  this  matter 
the  circuit  c^urt  did  not  err. 

Affirmed. 


ALA.  k  TENN.  RIVERS  RAILROAD  CO.  m. 
NABORS  &  GREGORY. 

{action  oxstecial  contract  and  common  counts.] 

.  What  proof  U  necessary  to  authorize  recovery  hy  plaintiff, — In  an  ac- 
t!on  agahist  aii  incorporated  rltilfond  comptkny,  founded  onun  in- 
strumentM  writ in)g  executed  by  i(«  eecrelorj^  find  trentttrer,  which, 
after  aokAfwledging  ih«  ro^eipi  of  certain  «h>W»  as  a  k>an  to  Um 
qompaB^,  ftatepi  that  the /"Iganhis  piade.oii  the  conditions  aivl 
tcrmi  st-ated  in  thQ  resolutions  of  jthc  board  of  directors  passed  on'* 
a  speciified  day,  "and  recorded  oh  the  minnteai,  — ^the  plMulifT 
cannot  tieeoirer,  either  under  the  conimoh  money  counts,  or  mider 
a  s|pe6ial  oMni'  '^  ito  cdntra^t^  without  paring  the  conditions 
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and  terms  of  the  loan,  either  by  tke  .production  of  the  resolutionB 
.    of  the  board  of  directors,  or  other  coiopctent  #vid^Bce ;  and   the 
fact  that  the  reaolutiona  are  in  the  defendant's  possession,  does 
not.affeot  the  principle. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  the  appelloos,  and  was 
founded  on  two  inatrurtients  of  writing,  executed  by  A. 
M.  Goodwin,  as  secretary  and  treasurer  of  the  Alabama 
and  Tennessee  Rivers  Railroad  Company,  acknowledging 
the  receipt  of  certain  notes  loaned  to  said  railroad  com- 
pany. The  notes  specified  in  one  of  the  instruments 
were  executed  by  one  J.  F.  Dennis,  and  were  therein 
acknowledged  to  have  been  received  of  him ;  and  those 
specified  in  the  other  were  executed  and  loaned  by 
Regill,  Roberts  k  Terrell.  The  instruments  were  in  the 
following  form : 

"Oflice  of  Alabama  and  Tennessee  Rivers     1 
Railroad  Company.  f 

"Received,  Selma,  June  16,  1856,  of  J.  F.  Dennis,  his 
two  notes  of  thi:i  date,  for  five  hundred  dollars  each,  one 
six  m  )nth3,  and  the  other  at  twelve  months,  each  with 
interest  from  date,  as  a  loan  to  said  railroad  company, 
but  to  be  used  only  in  the  event  that  the  directors  par- 
chase  iron  in  Mobile  to  extend  the  railroad  to  the  other 
side  of  the  Coosa  river.  This  loan  is  made  on  the  con- 
ditions and  terms  stated  in  the  re^^olutmns  of  the  board 
of  directors,  passed  June  13th,  1856,  and  recorded  on  the 
minutes.  **  A.  M.  Goodwin, 

*' Secretary  and  Trea^uren" 

The  complaint  contained  foiir  counts;  the  ilrst  count 
being  in  theae  wordH:  "The  plaifitilik  claim  of  the  Ala* 
bama  aivd  Tenn«ss«e  Rivers  Railroad  Company  three 
thousand  dollars,  for  this :  that  the  said  defefndanf,  on  the 
16th  June,  1856,  executed  to  James  F.  Dennis  au  instra- 
xaeut  of  writing  in  the^.  words,*'  settiiig  out  the  instru- 
ment abovo  ooj^^j  .  "And  th«  plainti&.i^er,  that  by 
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the  resolutions  of  said  board  ol  directors,  in  said  instru- 
ment mentioned,  the  said  deibndant  was  authorized  to 
borrow  money,  and  the  same  was,  by  said  resolution, 
dae^ind  payable  on  the  1st  June,  1859,  bearing  interest 
from  the  date  of  thj  loan;  and  the  aaid  defendant,  on  the 
13th  April,  1858,  received  from  said  Dennis  the  money 
due  on  saidnotes^  with  interest  thereon,  and  applied  said 
money,  through  its  said  board  of  directors,  to  the  pur- 
chase of  iron  in   Mobile  to  extend  the  railroad  of  said 
company  to  the  east  side  of  the  Coosa  ri\rer, — that  being 
the  side  of  the  nret  det^oribed  in  said  instrument  as  the 
'other  aide  of  tbe  Coosa  river;'  which  said  sum  of  money, 
so  loaned  to  said  defendant,  is  stilt  duo  and  unpaid;  and 
the  said  iiretrument  of  writing  was,  on  the  Ist  January, 
1859,  duly  transferred  and  asei^ned  to  the  plaintiffs,  and 
•  is  their  property.'*     The  second  count  was  founded   on 
the  instrument  given  to  Regiil,  Roberts  &  Terrell  for  the 
notes  loahed  by  them,  and  was  the  same  as  the  first,  mu-' 
intis  muiandis.    The  third  count  claimed  three  thousand 
dollars,  "due  by  account  on  the  16th  Jun%  1856,  to 
James  F.  Dennis,  for  so  much  money  loaned  by  him  to 
the  defendant; "  and  the  fourth  ciaimeti  the  same  amount, 
as  being  dot  by  accoant  to  Regiil,  Roberts  &  Terrell,  for 
money  loaned  by  tuem  to  the  defendant ;  each  count  eon- 
tain'ng  also  an  averment  that  "said  account  is  the  prop- 
erty of  the  plaintWsi." 

On  the  trial,  aa  appears  from  the  bill  of  exceptions, 
the  ptainftiflB  pVoTcd,  by  several  witnesses,  that  the  sig- 
natures to  the  receipts  on  which  the  action  was  founded 
were  in  the  handwriting  of  said  Goodwin ;  that  said 
Goo<iwin  was  tbe  defendant's  secretary  and  treasurer,  and 
aeied.  as-  its  general  agetit  in  signirig  similar  receipts ; , 
that  apabHc  meeting  was  held  in  the  city  of  Selma,  "for 
the  purpose  ef  raising  money  'for  said  railroad  company 
by  loan,  to  be  used  fpr  the  purposes  stated  in  said  receipts, 
whfch  loans  were  made  at  the  same  time,  and  for  the 
samo  purposes,  as  mentioned  in 'said  receipts;"  that 
speeches  were  made  at  said  meeting  by  several  directors 
of  the  cQfmt^any,  advocating  subscriptions  to  the  loan ; 
26 
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and  that  receipts  wore  giveu  to  the  other  subscriberd  fiimv 
ilar  to  thosa  fibove  desGribed.  Ou  this  evidence^  togetlicr 
with  proof  of  the  charter  of  the  railroad  company,  the 
court  allowed  the  plaintiff  to  read  the  receipts  to  'the 
jury;  and  they  then  proved  an  endorseraent  oneocliof 
said  receipts^  in  the  baadwriting  of  said  Goodwin, 
ackiiOArled-ging  payoient  of  the  notes  therein  specified. 
This  being  all  the  ^evidence,  the  defendant  asked  tUe 
court  to  charge  the  jury,  that,  if  thej  believed  the  evi- 
dence, they  must  find  for  the  defendant;  which  churge 
the  court  refused  to  give,  And  the  defendant  excepted. 
The  refusal  of  this  charge,  aud  the  overruling  of  the  de- 
fendant's objections  to  each  part  of  the  evidence  oflored 
by  the  plaintiff,  to  which  exceptions  were  also  reserved 
by  the  defendant,  are  now  assigned  as  error. 

Alkx.  k  Jxo.  WttiTB,  for  appellant — The  plaintiffs 
proved  the  existence  of  a  special  contract,  but  failed  to 
show  its  terms;  consequently,  they  were  not  entitled  to 
recover,  either  onder  their  special  county  or  under  tbe 
common  counts. — Snedicor  v.  Leachman,  10  Alt.  882; 
Clarke  v.  Shiith,  14  Johns.  82G;  Rayniond  v^Bearnard, 
12  Johns.  275 ;  Tanker  sly  v.  Childers,  23  Ala.  Itil;  1  Chit- 
ty's  PI,  362,  n. 

Byrd  &  Morgan,  contra, — The  receipts  Jshow  on  their 
face  a  contract  for  the  loan  x>f  iHOney  on  the  DOtes  there- 
in specified,  and,  taken  in  connection  with  proof  of  the 
payment  of  the  notes,  were  sufficient  to  authorize  a  re- 
covery by  the  plaintiff*.  In  the  absance  of  evidence  to 
the  contrary,  the  money  was-  due  inamediately ;  aadif 
the  tcrn^  ot  the  contrai^t  wer*  varied  by  the  resolutions 
of  the  board  of  directors,  it  devolved  on  the  defsodant, 
who  had  the  custody  of  th«  resoIatioBjiy  ta  ahow  that 
fact. 

k  W.  walker/  J.— [June  17,  1861.]— The  two  in- 
struments  offered  in  evidence,  after  acknowledging  the 
receipt  of  certain  notes  as  a  loan  to  tbfi  defendant,  atate 
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that  the  *'loan  is  made  on  the  condition  and  terms  stated 
in  <he  resolutions  of  the  board  of  directors  passed  June 
13th,  1856,  and  recorded  on  the  minutes."  The  resolu- 
tions referred  to  were  not  produced, — the  failure  tp  pre? 
duce  them  was  ilot  accounted  for, — nor  was  there  any 
evidence  whatever  as  to  what  were  the  conditions  and 
terras  of  the  loan  therein  set  forth;  and  the  question  now 
presented  is,  whether,  under  this  state  of  the  proof,  the 
plaintiffs  had  the  right  to  recover,  either  upon  the  special 
'contract,  or  on  the  common  counts.  We  think  it  clear 
that  they  had  not. 

Where  the  existence  of  a  special,  unrescinded  contract 
is  disclosed  by  the  evidence,  the  plaintiff  must  show  its 
stipulations;  otherwise,  it  is  impossible  to  determine 
whether  he  has  a  right  to  recover.  This  plain  principle 
controls  the  present  case.  The  instruments  executed  by 
the  secretary,  on  behalf  of  the  company,  showed  upon 
their  face  that  they  did  not  contain  the  whole  of  the  con- 
tract between  the  parties,  but  that  a  part  of  it,  nan^ielj*, 
the  terms  and  conditions  on  which  the  loan  was  made, 
wa^  set  forth  iu  another  writing,  particularly  described 
aod  referred  to.  lo  the  very  nature  of  things,  the  righi; 
of  the  plaintiffs  to  recover  must  depend  upon  the  terms 
and  conditions  of  the  loan ;  and,  in  the  absence  of  proof 
as  to  what  those  terras  and  conditions  were,  the  suit  must 
fail.  This  is  different  from  a  general  loan,  without  any 
special  contract.  In  that  case,  the  promise,  and  the  time 
of  re-payment,  would  be  lixcd  by  legal  implication.-  But 
no  snch  implication  arises  in  favor  of  a  plaintiff  who 
proves  'that  there  was  a  special  contract,  defining  the 
terras  and  conditions  of  the  loan,  but  fails  to  show  v.hat 
that  coo  tract  was. 

it  will  not  do  to  say,  that  it  devolved  upon  the  defend- 
ant, in  Whose  possession  they  were,  to  produce  the  reso- 
Intions.  It  was  Ibr  the  plaintiffs  to  make  out  their  case ; 
anfl  this  they  could  not  do,  without  showing  that  the  day 
of  payment  had  arrived,  and  that  the  defendant  was  iu 
defatrlt ;  and  whether  or  not  this  was  so,  depended  entirelj'- 
npon  the  terms  and  conditions  of  the  loan. — Kerstedc  v. 
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Baymoiid,  10  Inda.  199,  (204;)  Whitford  v.  Tnten, 
10  Bingh.  395;  Snedicor  v.  Lenchraan,  10  Ala.  330;  Clarke 
V.  JSmith,  14  Johns.  326;  1  Greenlears  Ev.  §.87. 
•  If  the  plaintiffs  had  proved  the  contract,  and  then 
proved  that  it  had  been  fully  performed  on  their  part,  so 
that  nothing  remained  to  be  done  but  the  re-payment  of 
the  money,  they  might  have  recovered  on  the  common 
counts.  But  this  was.  not  done.  The  evidence  showed 
the  existence,  but  not  the  stipulations  of  the  contract. 
Snedicor  v.  Leaclmmn,  supra.  • 

Judgment  reversed,  and  cause  remanded. 


Ex  Parte  MAXWELL. 

[APPLICATiaN  FOR  MANDAMUS  TO  PROBATE  COURT.] 

1.  VaHdity  of  grknt  of  udmni^trafion. — The  feilure  of  an  adroinietra- 
tor  to  give  bond,  as  required  by  the  order  «ppointing  hifio,  renden 
the  grant  'af  admlo^iitrftUoii  voidable  only,  and  not  absoiatelf 
void. 

Application  for  a  mandamus^  or  other  remedial  writ,  to 
the  probate  court  of  Wilcox,  to  compel  that  court  to 
grant  to  the  petitioner,  James  F.  Maxwell,  originaj  letters 
of  administration  on  the  estate  of  his  father,  James  Max- 
well, deceased,  who  died  some  time  in  the  year  1845, 
seized  and  possessed  of  real  and  personal  property  ip  th$. 
county  of  Wilcox.  The  transcrypt  from  th^  recprd^  of 
said  probate  court,  which  was  made  an  exhibit  to  th^  pe- 
tition, shows  that,  on  the  IDth  February,  1846,  an  order 
was  made  by  said  court  in  the  follpwia|f  words:  "It  is* 
ord  ]»^<1  by  the  court,  that  Joseph  V&Pevoort  .be,  and  he 
is  hii  '7,  s^poiQted  administrator  of  tljie  estate  of  James 
MaxNV.'il,  deceased,  and  that  he  give  j^ondy  in  the  sum  of 
three  thousand  dollars,  for  the  faithful  perfopmaDce  oi  ibe 
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duties  required  of  him  as  such  adrninistrator."     On  the 
21st  February,  1800,  the  petitiouer  applied  to  said  pro- 
bate court  for  the  grant  of  original  letters  of  administra- 
tion ou  said  estate;  setting  forth  iu  his  petition  his  right 
to  the  aihninistration,  and  alleging  "that  letters  of  ad- 
ministration have  never  been  granted  to  any  person  upon 
said  estate,  nor  bond  given,  nor  oath  of  office  as  udiiiin- 
istrator  taken   by  any  person/*     The  probate  court  dis- 
missed the  petition,  on  the  ground   that  VaDevoort  had 
been  appointed  administrator  of  said  estate.     Tiie   peti- 
tioner then  made  application  to    the   circuit    court    of 
Wilcox,  (Hon.  Nat.  Cook  presiding,)  for  a  iiiandanius  to 
the  probate  court;  insisting  that  the  grant  of  administra- 
tion to  VaDevoort  was  void,  because  he  had  never  given 
bond,  with  sureties,  as   required  by  the  statute  and  the 
order  of  his  appointment.     Tha  circuit  court  rtfused^to 
grant  the  writ,  and  the  petitioner  now  renews  his  appli- 
cation to  this  court. 

Geo.  W.  Gayle,  for^the  motion. 

A.  J.  AV'ALKEJl,  C.  J.— [March  19,  1861.]— A\*^ithout 
inquiring  whether  the  giving  of  the  bond  by  VaDevoort 
would  be  conclusively  presumed,  or,  if  it  would  not, 
whether  the /ailure  to  give  the  bond  is  shown  by  the 
evidence,  we  dispose  of  this  case  by  deciding,  that  the 
failure  to  give  the  bond  would  not  render  the  administra- 
tion void.  The  law  draws  a  distinction,  betwceii  ad- 
ministrations which  are  void,  and  those  which  are 
repealable,  or  revocable.  The  grant  of  administration  is 
not  void,  unless  there  was  a  want  of  jurisdiction  to  make 
it.— Miller  v.  Jones,  26  Ala.  247;  Gayle  &  Pitts  v.  Black- ^ 
burn,  1  St.  429;  Wales  v.  Willard,  2  Mass.  120.  If  the 
court  had  jurisdiction  over  the  subject-matter  of  the 
grant  of  administration  in  the  absence  of  a  bond, -the 
administration  is  not  void,  but  simply  revocable,  or  void- 
able. Jurisdiction  is  the  power  to  hear;i.nd  determine  a 
cause;  and  if  the  court  had  authority  by  law  to  hear  and 
determine  upon  an  application  for  the  administration  iu 
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the  absence  of  a  bond,  then  the  order  granting  the  ad- 
ministration is  coram  judice^  and  not  void. — rUnited  States 
V.  Arredondo,  6  Peters,  709;  State  of  Rhode  Island  v. 
State  of  Massachusetts,  12  Peters,  719;  Qrignon's  Lessee 
V.  Astor,  2  Howard,  338. 

The  giving  of  the  administration  bond  is  not  by  the 
law  made  a  condition,  upon  which  the  court  is  to  hear 
and  determine  upon  the  matter  of  an  application  for  ad- 
ministration. On  the  contrary,  the  giving  of  the  bond, 
by  way  of  qualifying  the  appointee  of  the  court,  must 
necessarily  be  posterior  to  the  hearing  and  determination 
upon  the  application.  The  language  of  the  law  is,  "In 
all  cases,  before  granting  letters  of  administration,  the  admin- 
istrator shall  enter  into  bond,"  &c. — Clay's  Digest,  221, 
§  3.  This  language  clearly  inplies,  that  there  is  to  be  an 
a'dministrator;  that  the  court  is  to  act  upon  the  applica- 
tion, and  designate  its  appointee,  before  the  bond  is  given. 
This  is  still  more  clearly  shown  by  the  condition  of  the 
bond,  prescribed  in  the  same  law,  as  follows:  "Thecon- 
'  dition  of  the  above  obligation  is  such,  that,  whereas  the 

above-bound has  been  duly  appointed  administra- 

iOK**  &c.  Thus,  the  very  law,  which  requireartbo  giving 
of  a  bond  before  the  grant  of  letters  of  administration, 
declares,  in  prescribing  the  condition  of  the  bond,  that 
an  administrator  had  been  before  "duly  appointed." 
The  intention  of  the  law,  doubtless,  is,  that  the  court 
shall,  immediately  upon  announcing  its  judgment  as  to 
the  appointment  of  an  administrator,  and  before  issuing 
letters  of  administration,  and  before  the  administrator 
pcrtorms  any  official  act,  require  the  bond  to  be  given; 
and  this  view  of  the  statute,  more  nearly  than  any  other, 
gives  effect  to  all  its  words,  and  adopts  a  construction 
susceptible  of  practical  application.* 

We  admit,  that  it  is  difficult  to  reconcile  some  of  the 
expressions  of  the  opinion  in  Cleaveland  v.  Chandler, 
(3  St.  489,)  with  our  conclasion.  But  the  real  point  in 
that  case  was,  whether  an  executor  could,  under  our  law, 
as  he  might  hav^e  done  under  the  common  law,  execute 
the  trust,  jvithout  obtaining  from  the  proper  court  the 
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grant  of  letters  testamentary.  What  is  said  by  the 
court  as  to  the  necessity  of  the  executor's  qaalification,  by 
taking  the  oath,  and  giving  the  bond  prescribed,  was 
prodooed  as  an  argument,  to  show  that,  under  our  system, 
it  was  necessary  that  an  executor  should  obfain  letters 
testamentary.  It  may  very  well  ba  argtied,  that  to  allow 
an  executor  to  act  without  the  grant  of  letters  testamen- 
tary, wouM  practically  annul  the  statute  requiring  bond 
and  oath;  and  that,  tbere&)re,  the  rule  of  the  common 
law  was  changed  in  this  State.  But  that  argument  i\u 
volves  no  denial  of  the  validity  of  an  order  granting  ad- 
ministration without  the  requisite  bond  and  oath.  To 
allow  that  deoision  the  effect  as  an  authority  which  is 
claimed  for  it,  would  give  its  expressions  *an  eiieet  not  in 
{he  mind  of  the  court  whieh  made  them,  and  altogetfier 
foreign  to  Aeir  purpose.  In  the  case  ot  Savage  v»  Ben- 
ham,  (17  Ala.  119,)  the  validity  of  an  administration  waB« 
assarted,  upon  the  ground  that  the  administratrix  was  an 
infant  at  th^  time  of  her  appointment,  and  could  not 
comply  with  thf  statutory  requisition  as  to  giving  bond. 
The  court  held,'that  the  appointment  was,  at  most,  only 
voidable,  and  that  it  could  not  be  declared  void  in  a  col- 
lateral proceeding.  This  authority  is  very  much  in  poir^t, 
and  is  entitled  to  great  consideration,  because  it  is  made 
in  reference  to  a  similar  question. 

In  the  recent  case  of  Q-ray's  Adm*rs  v.  Cruise,  (36  Ala. 
559,)  the  appointment  of  Brewer,  unlike  the  appointment 
in  this  case,  was  conditional.  The  order  was,  that  he  be 
appointed  administrator  on  his  executing  and  filing  bond. 
Tift  condition  not  having  been  complied  with,  itVas 
held,  not  th^t  an  appointment  actually  made  was  void, 
but  that  no  appointment  was  made.  Therefore,  the  ques- 
tion decided  in  that  case,  is  totally  unlike  that  which 
arises  in  this* 

Looking  to  the  decisions  in  other  States,  we  find  the 
proposition,  that  an  administration,  under  such  a  law  as 
oura,  is  not  absolutely  void,  well  sustained.  In  Palmer 
V.  Oakley,  (2  Douglass'  Mich.  Rep.)  it  is  maintained,  that 
a  gaardiaoabipf  granted  to  a/em^  covert^  who  is  incapable 
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of  binding  bcrdelf  bjcontmcty  woukl  not  be  collaterally 
assailable,  notwithstfinding  the  law  might  reqatre  that 
guardians  should  execule  bonds.-rSee,  also,  Russell  v. 
Coffin,  8  Piok.  .143.  I»>  New  York,  tlia  statute  required 
that  an  atlDiinistrator  should,  before  receiviug  letters, 
exeonte  a  bond  with  two  or  more  sureties;  yet  it  was  de* 
cided  in  lilootn  v.  Burdick,  (IHill,  130,)  that  an  omission 
in  tb»t  particular  .did  not  render  an  adinioiptration  void. 
Dayton  on  Surrogates,  22B;  2  Bradford's  Rep.  22.  8ee, 
also,  Janett  v.  State,  5  G.  4  J»  31;  Ray  v.  Doughty, 
4  Blackf.  115;  Weatcott  v.  Cady,  5  Johns.  Ob.  885. 

The  distinction  between  irregularities,  which  render  a 
judicial  procoediog  voidable,  and  the  abteuoe  of  facts 
which  are  made  conditions  pv^eedont,  was  long  since 
drawn  by  this  court,  and  has  been  .since  steadily  main- 
tained.— Wyraan  v.  Oanipbell,  6  Portei:,  119;  Matheson 
.V.  Uearin,  29  Ala.  210.  The  failure  to  take  the  proper 
administration  bond  is  a  more  irraguiarity,  or  error,  in 
the  proceedings  of  a  court  having  jurisdietiou;  and, 
therefore,. the  admiuistration  of  Joseph  ^ValXevoort  was 
valid  until  repealed,  «nd  the  petitioner  is  not  entitl^id  to 
an  original  and  prinnary  administration  upbn  tbe  estate. 
If  th^  former  administration  is  terminated,  by  death  or 
resignation,  an  administration  d&  bonis  non  is  the  only 
prv)per  administration. 

Motion  refused. 


Ek  PARrifi  NORTHINGTON. 

[ap^licatiox  for  M4Nx>.i]ftU$  to  circuit  covrt.] 

1.  Liability  of  lunatic  for  necessaries* — A u  adult  person,  who  isnon 
compos  mt'ntiSf  is  liable  on  an  iniplied  conti'act  for  necessaries 
furnished  him,  suitable  to  his  estate  and  condition  in  life;  and 
where  no  guwdian  has  been  appoitited  for  hkn,  an  aetion  for  the 
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ralue  of  euch  neoessaries  must  uecessarily  be  prosecuted  against 

him  personally. 
2.  How  lunatic  must  defend. — When  an  action  is  brought  a/rninstan 
adult  person  who  is  non  compos  me.ntlSy  he  must  be  dofenilerJ  by  an 
attorney,  to  be  appointed  by  the  court,  if  necessary  ;  and  if  the 
court  refuses  to  let  the  plaintiff  proceed  with  his  action,* "unless 
he  first  have  a  guardian  appointed  by  the  probate  court,  and  no- 
tify the  guardian  of  the  pendency  of  the  suit,"  a  mandamus  will 
be  awarded  by  the  supreme  court,  at  the  instance  of  the  plaintiff, 
to  compel  the  appointra^ent  of  an  attorney  for  the  defendiint. 

Application  by  William  H.  Northington,  as  the  execu- 
tor of  John  D.  Fralick,  deceased,  for  a  mandamus^  proce- 
dendo,  or  other  appropriate  writ,  process,  or  order,  to  be 
directed  to  the  circuit  court  of  Autauga,  to  compel  that 
court  to  allow  the  petitioner  to  proceed  in  a  certain  cause, 
therein  pending,  in  which  the  petitioner,  as  executor  of 
said  Pralick,  was  plaintiff,  and  one  John  R.  Williams  was 
defendant.     It  appeared  from  the  transcript  %vhich  was 
made  an.  exhibit -to  the  petition,  that  said  Fralick  com- 
KBenced  an  action  at  law  "against  said  Williams,  by  ordi- 
nary summons  and  complaint,  on  the  25th  January,  1860, 
to  recover  the  sum  of  $150,  alleged  to  be  due  for  the  use 
and  oo.cupation  of  a  town  lot  in  Prattville ;  that  at  the 
March  term,  1860,  it  was  suggested  to  the  court,  that  the 
plaintiff  had  departed  this  life,  that  said  Northington  had 
been  appointed  and  qualified  as  his  executor,  that  the  de- 
fendant had  been  declared  a  lunatic  by  the  probate  court 
9f  Autauga,  and  that  he  had  no  guardian;  that  there- 
upon said  Northington,  as  such  executor,  was  made  a 
party  to  the  suit,  and  the  cause  was  continued,  in  order 
thaCa  guardian  might  be  appointed  for  the  defendant;  and 
that  at  the  next  ensuing  term,  (Hon.  Nat.  Cook  presi- 
ding,) as  shown  by  the  bill  of  exceptions,  the  following 
proceedings  were  had:     "When  the  cause  was  regularly 
reached  and  called  for  trial,  the  plaintiff  asked  for  a  judg- 
ment by  default,  with  a  writ  of  inquiry;  no  appearance 
having  been  entered  for  the  defendant,  and  no  plea  being 
filed  or  offered.     Thereupon,  Thomas  II.  Watts,  as  amicus 
cvT\(By  suggested  to  the  court,  that  the  defendant  was  of 
QasouDd  mind  at  the  commencement  of  this  suit,  and 
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had  since  been  declared  a  lunatic,  by  the  probate  court  of 
Autauga,  and  had  no  guardian.  The  truth  of  this  sug- 
gestion was  not  Controverted.    It  was  proved,  also,  that 

'  the  defendant  had  no  guardian,  or  committee;  and  that  it 
was  shown  to  the  court,  at  the  last  term,  that  he  bad  been 
declared  a  lunatic  by  the  probate  court  of  Autauga,  aud 
had  no  guardian;  that  the  case  was  continued  at  that 
term,  in  order  that  a  guardian  might  be  appointed,  and 
that  no  guardian  had  yet  been  appointed.  On  this  state 
of  facts,  the  court  refused  to  give  or  enter  any  judgment . 
for  the  plaintiff,  or  to  allow  him  to  proceed;  to  which 
the  plaintiff  excepted.  The  plaintiff  then  asked  the  court 
to  allow  him  to  put  his  case  to  a  jury,  Afid  to  prove  his 

^  cause  of  action  before  the  jury;  and  offered  to  prove  that 
his  cause  of  action  was  for  necessaries  furnished  by  his 
testator  to  said  defendant  and  his  family,  during  the  year 
1859,  which  were  suitable  to  their  rank  and  condition  in 
life,  and  were  worth  at  least  $100,  and  that  the  defend- 
ant was  about  forty  years  old  at  that  time.  On  this  stat^i 
of  facts,  the  court  refused  to  hear  any  part  of  the  proof 
thus  offered,  or  to  allow  the  plaintiff  to  put  his  case  be- 
fore a  jury,  or  to  proceed  in  it,  unless  he  would  first  have 
a  guardian  appointed  by  the  probate  court,  and  notify 
such  guardian  of  the  pendency  of  this  suit,  and  also  re- 
fused to  appoint  a  guardian  ad  litem  for  the  defendant;  to 
which  several  rulings  and  decisions  of  the  court  the 
plaintiff  excepted." 

GoLDTHWAiTB,  RicE  &  Semple,  for  the  motion. — 1.  Upon 
the  plainest  principles  of  justice,  necessity,  and  humanity, 
the  contracts  of  lunatics,  for  necessaries,  or  things  saita- 
ble  to  their  condition  in  life,  will  be  upheld,  and  enforced 
by  action  at  law,  as  if  the  lunatics  were  of  sound  mind. 
Eichardson  v.  Strong,  13  Iredell,  106;  Hallett  v,  Oakea, 
1  Gushing,  296;  Tally  v.  Tally,  2  Dev.  &  Batt.  Eq.  387; 
Brown  v.  Jodrell,  14  Eng.  Com.  L.  196;  Chitty'«  Medical 
Jurisprudence,  350,  note  z\  Baxter  v.  Earl  of  Porta- 
.  ^outh,  5  Barn.  &  Cr.  170;  Ex  parte  Hastings,  14  Vesey, 
182;  Chittj  on  Contracts,  184. 
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2.  In  such  action,  "the  judgment  is  properly  rendered 
against  the  lunatic  hioiself.*^ — Walker  v.  Clay,  21  Ala, 
797.  A  recovery  may  be  had,  before  a  commission  issued, 
or  guardian  of  any  kind  appointed. — Richardson  v.  Strong, 
18  Iredell,  106.  And  the  necessity  of  this  is  apparent, 
when  it^  is  considered,  that  there  is  no  law.  to  compel  any 
person  to  accept  a  guardianship  of  any  kind  for  a  lunatic. 

Watts,  Judge  &  Jackson,  contra. 

STONE,  J.— [June  28, 1861.]— That^n  adult  person, 
who  is  of  ynsound  mind,  can  become  liable  by  implied 
contract,  for  necessaries  suitable  to  his  estate  and  condi- 
tion in  life,  is  a  proposition  upheld  alike  by  reason  and 
authority.— Ohitty  on  Con.  131-2;  Baxter  v.  Earl  of 
Portsmouth,  6  Barn.  &  Cr.  170;  Brown  v.  Jodrell,  3  C. 
&P.  30;  Chit.  Med.  Ju.  350];  Hallett  v.  Oakes,  1  Cush. 
(Mass.)  296;  Tally  v.  Tally,  2  Dev.  &  Batt.  385;  Richard- 
son V.  Strong,  13  Ired.  106.  And,  at  least,  where  no 
guardian  has  been  'appointed  for  such  adult  non  composj 
the  suit  must,  iu  the  nature  of  things,  be  'prosecuted 
against  Aim  whose  estate  must  pay  any  judgment  that 
may  be  recovered. -Kjernot  v.  Norman,  2  T.  R.  390; 
Nutt  V.  Verney,  4  T.  R.  120;  Chit.  Con.  131-2;  Brown 
on  Actions,  301;  Clarke  y.  Dunham,  4  Denio,  262; 
Walker  y.  Clay,  21  Ala.  797. 

[2.]  When  suit  is  brought  against  ;'a  person,  not  an 
idiot,  but  who  is  of  non-sane  mind,  the  rule  seems  to  be 
universal,  that  he  must,  if  an  infant,  be  defended  by 
guardian;  and  if  an  adult,  he  must  be  defended  by  an 
attorney,  to  be  appointed  for  the  purpose  by  the  court,  if 
necessary.  There  is  no  authority  for  the  appointment  of 
a  guardian  ad  liteniy  to  defend  in  such  a  case  as  this;  and 
the  court  should  not  proceed  with  the  trial,  without  hav- 
ing the  defendant  represented  by  an  attorney. — Beverly's 
case,  4th  R^.  124;  1  Chitty's  PI,  427-8;  Shelf,  on  Lu- 
nacy, 512:  Cameron  V.  Pottinger,  3  Bibb,  11;  Faulkner 
V.  McClure,  18  Johns.  134;  Robertson  v.  Lain,  19  Wend, 
649;  1  Tidd's  Pr.  92-3. 
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The*  circuit  court  did  not  err  in  refusing  to  appoint  a 
guardian  ad  litem  for  the  defendant,  nor  in  refusing  to  al- 
low the  plaintiff  to  proceed  with  the  proof  in  his  cause,        j 
in  the  absence  of   counsel  for  the  defendant.    But  in       ! 
refusing  to  allow  the  plaintiff  to  proceed,   "unless  he       ^ 
would  first  have  a  guardian  appointed  by  the  probate 
court,  and  notify  such  guardian  of  the  pendency  erf  the 
suit,"  the  circuit  court  erred.     The  defendant  was  exL       j 
adult;  and  it  was  the  right  of  the  plaintiff  to  proceed,        | 
after  having  an  attorney  appointed  for  the  defendant.  ^ 

A  rule  is  ordered  to  the  judge  presiding  in  the  circuit 
court  of  Autauga  county,  to  show  cause  why  &  mandamus       i 
shall  not  issue,  to  compel  the  appointnlentof  an  attoraey        i 
for  the  defendant. 


STERRETT'S  EXECUTOR  vs,  EASTER. 

[trespass  for  injuries  to  p^sonal  propektt.] 

1.  General  objection  to  evidence, — A  general  objection  to  evidence,  & 
part  of  which  is  legal,  may  be  overruled  entirely. 

2.  Boidtnce  in  mitigation  of  damages. — On  the  execution  of  a  writ  of 
inquiry,  after  judgment  by  default,  in  trespass  for  taking  personil 
property,  the  fact  that  the  property  was,  at  and  before  the  levy  of 
the  execution,  which  constituted  the  trespass  complained  of,  in 
the  possession  of  the  defendant  in  execution,  is  competent  evidence 
for  the  defendant,  in  mitigation  of  damages,  as  tending  to  show 
that  he. acted  in  good  faith  in  having  the  levy  made. 

3.  Same. — In  such  case,  the  judgment  by  default  estops  the  defend- 
ant from  showing,  even  in  mitigation  of  damages,  that  the  plain- 
tiff had  not  such  a  title  as  would  authorize  a  recovery  ;  yet  he  may 
«how,  in  mitigation,  that  the  plaintiff  was  not  the  owner  of  the 
property,  as  that  fact  is  not  neces^rily  inconE|^nt  with  th9 
plaintiff's  right  to  recover. 

4.  Validity  of  contract  with  slave. — Although  the  sale  of  any  article  to 
a  slave,  without  the  consent  of  the  master,  specifying  the  article, 
is  a  penal  offense  under  the  laws  of  this  State ;  yet,  if  the  contract 
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has  been  fully  executed,  and  the  property  deliv^-ed  to  the  slave, 
it  does  not  lie  in  the  mouth  of  a  third  person,  when  sued  by  the 
master  for  a  trespass  to  the  property,  to  allege  the  illegality  of  the 
contract. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  F.  K.  Beck,  as  the  executor 
of  D.  W.  Sterrett,  deceased,  against  Henry  Kaster,  to 
recover  damages  for  the  tortious  taking  of  certain  per- 
sonal chattels,  consisting  priucipallj'  of  articles  of  house- 
bold  furniture.     On  the  execution  of  a  writ  of  inquiry, 
after  judgment  by  default,  as  the  bill  of  exceptions  states, 
"the  plaintift*  proved,  that  the  goods  mentioned  in  the 
complaint  were  worth  forty  dollars;  that  the  defendant, 
who  had  an  execution  against  one  Tucker,  had  said  goods 
levied  on  and  sold,  under  said  execution,  as  the  property 
,of  said  Tucker,  before  the  commencement  of  this  suit, 
and  that  said  goods  brought  forty  dollars  at  said  sale. 
The  defendant  then  offered  to  prove,  in  mitigation  of 
damages,  that  said  Tucker  was  in  the  possession  of  said 
goods,  at  and  before  the  levy  of  said  execution,  and, 
whilst  thus  in  possession  of  them,  claimed  them  as  his 
own  property.     The  plaintiff"  objected  to  this  evidenee, 
«£  illegal  and  irrelevant,  and.except€d  to  its  admission  by, 
the  court  against,  his  oljyection.     The  defendant  then  in- 
trpdnced  another,  witnepa.  and  offered. to  prove  by  him^ia. 
mitigatioQ  of  damages  only,  that  prior  to  the  sale  of  said 
goods  und^r-  executioip  against  said  Tucker,  and  at  the 
time  of  said  levy  and  .9al^  said.  Tucker  kept  a  rostaurat 
in  the  town.of  CAm^en^  andhad  0aid  goods  jn  his  possea- 
siou^  using  th^nEi.iu  and  «bout  his  said  business,,  and 
claiming  them' as  his  own  property..  The  pi aiu^iff  ob- 
jected to  the  s^dmissfou  of  tbi&evidfUoe,:8nd  excepted. to 
its  adniissi<^n  by  tbe. court  against  bis  obj^ot^ioo.    .The 
I>rDV>f  al^Q^ed^.aUo,^  tbst  whilst  said.  Tucker,  was  tbua; 
keeping  siiid  resMtprat,  a  »egro  man  slave^.named  Abb^, 
the  property  of  plaintiff's  testator,,  was  al^o.  in  said 
restaurat,  exercising  the  ofdiuajy  duties  of  a  waiter  and. 
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servant  about  such  estublishnieDts.  The  plaintiff  ofiered 
to  prove,  that  said  slave  Abb,  before  said  goods  went  into 
the  possession  of  said  Tucker,  had  purchased  thei(i,  and 
paid  his  own  money  for  them,  and  they  had  been  deliv- 
ered to  him  ;  but  did  not  offer  to  prove,  that  said  goods 
were  purchased  by  said  slave  by  and  with  the  consent  of 
his  master,  verbal  or  written,  expressing  the  articles  per- 
mitted to  be  bought,  in  conformity  with  the  requisitions 
of  the  statute  in  such  case  made  and  provided.  This 
evidence  the  court  excluded  from  the  jury,  on  the  defend- 
ant's objection,  and  the  plaintiff  excepted.'* 

The  court  charged  the  jury,  in  substance,  that  the  de- 
fendant had  a  right  to  show,  in  mitigation  of  damages, 
that  the  plaintiff  was  not  the  owner  of  the  goods  at  the 
time  the  action  was  brought;  and  that  if  they  believed, 
from  the  evidence,  that  the  goods  were  not  the  property 
of  the  plaintiff  at  the  time  of  the  levy  and  sale  under 
execution,  they  must  still  find  for  the  plainti^  but  might 
gfve  him  no  more  than  nominal  damages;  to  which 
charges  the  plaintiff  excepted. 

The  rulings  of  the  court  on  the  evidence,  and  the 
charges  given  to  the  jury,  are  now  assigned  as  error. 

Btrd  &  Morgan,  for  appellant. — ^1.  Ajudgmenfr  by  de- 
fault is  an  admission  of  record,  which  estops  the  defendant 
from  pleading  to  the  merits,  or  from  showing  that  the 
title  to  the  property  is  not  in  the  plaintiff.— Ewing  v. 
Peek  &  Clarke,  17  Ala.  339;  Bryant  v.  Sheeley,  6  Dana, 
630;  1  Tldd's  Practice,  562-4,  and  notes.  The  declara* 
tions  of  Tucker  showed  titl6  in  himself,  and,  for  that 
reason,  ought'to  have  been  exeltided. — McBride  f .  Thomp- 
son, 8  Ala.  652;  Abney  v.  Kingsland,  10  Ala,  855;  Dar- 
ling v.  Bryant,  17  Ala.  TO.  '      * 

2.  When  property  is  bought  by  a  stave,  and  delivered 
to  him  by  the  vendor,  the  title  vests  in  the  master,  And 
he  may  recover  it  by  suit,  although  bis  prior  consent  td 
the  contract  was  not  given.  The  bVingiog  of  the  action 
shows  an  election  by  him  to  ratify  the  contract;  and 
third  persons  cannot  be  heard  to  say,  that  the  contract 
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was  illegal  on  the  part  of  the  vendor. — Brandon  v.  P.  k 
M.Bank,l  Porter,  320;  Trotter  v.  Blocker,  6  Porter,  269; 
Stanley  v.   Nelson,   28  Ala,   514 ;    Bryant  v.   Sheeley, ' 
6  Dana,  530. 

Watts,  Judge  &  Jackson,  contra. — 1.  In  the  action  of 
trespass,  the  titU  to  the  property,  the  right  oi  possession, 
and  the  actual  possession,  raay  all  be  involved;  and  a 
judgment  by  default,  while  it  estops  the  defendant  from 
controverting  the  plaintiff's  right  to  recover,  is  not  an 
adnaission  that  be  had  the  title  to  the  property,  nor  even 
that  he  bad  the  rightful  possession :  on  the  contrary,  the 
extent  of  the  plaintiff's  interest  is  a  proper  subject  for 
the  consideration,  pf  the  jury  in  determining  the  amount 
of  hie  damages. — Sedgwick  on  Damages,  475,  and  notes. 

2.  The  contract  by  which  the«lave  acquired  the  goods, 
being  prohibited  by  statute,  was  absolutely  void,  and 
vested  no  ti^^le  in  the  mastcyr ;  and  if  he  could  impart  any 
validity  to  it  by  his  subsequent  ratification,  bis  election 
to  ratify  it  ought  to  have  been  manifested  while  the  goods 
were  in  the  possession  of  the  slave. — Stanley  v.  Nelson, 
28  Ala.  614;  Shanklin  v.  Johnson,  9  Ala.  271 ;  Sully  v. 
Beatty,  I  Bay,  258. 

B.  W.  WALKER,  J.— [Feb.  15,  1861.]— The  fi»railiar 
rule,  thtkt  a  general  objection  to  evidence,  a  part  of  which 
is  legal,  may  be  overruled  entirely,  dispoees  of  the  first 
two.  exceptions.  A  part  of  the  evidence  covered  by  each 
of  these  eicceptioos  was,  that  Tucker  was  in  possession  of 
the  goods,  i^t  aikd  .before  the  levy  of  the  ezeeution  ;  and 
thia  &ctt  ad  it  tandeil  to  show  that  the  defendant  acted  in 
^  good  Jftitby  in.kaviog  the  goods  seised  and  sold  ai  the 
praptrty  <^  Tneker,  was  competent  evidence  upon  the 
qoeetwA  of  daauigeB.^--4edgwiok  Dam.  528-9. 

[SO  Aftiir »  jodgoseiit  by  defiimlt,  Ike  defeadaot  has 

nei  the  legid  irigjil  t«  ple^d  to  the  merits,  ef  the  aotion. 

Swini^  V4  Peek  k  Clafke,  17  A)a.  S89.    But,  in  aetioes 

spfiiidmg  in. damages,  after  jadgmettt  by  defiipU,  writs  of 

'   iofnirjr  lur*.  Beeessary  to  a«oectaia  the  amoant  ot  injury 
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done;  and  iipan  the  execution  of  these  writs,  matters  in 
mitigation  on  the  one  hand,  and  of  aggravation  on  the 
other,  become  the  very  gist  of  the  inquiry.  It  is  doabt- 
less  true,  that  it  is  not  competeAt  for  the  defendant,  after 
judgment  by  defanit,  to  show,  even  in  mitigation  of 
damages,  a  state  of  fact«  which  is  inconsistent  with  the 
plaintift'*8  right  to  recover  at  all,  or  which  would  bave 
been  a  good  plea  in  bar  of  the  action  ;  as  for  example,  in 
the  action  of  trespass,  that  the  plaintiff  had,  at  the  time 
of  the  taking  or  injury,  neither  the  possession,  nnr  the 
right  to  the  possession  of  the  goods. — Oarrard  v.  Dollar, 
4  Jones'  L.  (N.  C.)  175 ;  Long  V.  Wortham,  4  Texas,  881. 
But  evidence  showing  that  the  plaintiff  was  not  the 
owner  of  the  goods,  is  not  necessarily  itlconsistent  with 
the  fact,  that  he  had  either  the  possession,  or  the  right  to 
the  possession,  (which  heAl  the  title  necessary  to  support 
the  action  ;)  and,  as  the  extent  of  the  injury  sustained  by 
the  plaintiff  may  depend,  very  materially,  upon  the  ex- 
tent of  his  interest  in  the  property,  evidence  that  be  was 
not  the  owner  is,  on  the  one  baud,  admissible  for  the  de- 
fendant; and  evidence  that  he  was  the  owner  is,  on  the 
other,  adnussible  for  the  plaintiff.  The  admission  of  evi- 
dence that  the  plaintiff  was  not  the  owner,  does  o^' 
impair  the  effect  of  the  judgment  by  default,  as  au 
estoppel  upon  the  question  of  his  possessoiy  right,  but 
simply  serves  to  disclose  tbe  extent  of  the  injury  i»Aicted 
upon  him ;  for  he*  who  lias  a  bare  posseeiory  right,  is  not 
entitled  to  the  same  measure  of  damages,  aa  h^wfao  lutf 
the-  absolute  property ,«i--Sedg.wtck  Dam*  4*2-**  SW? 
Brierly  v.  Keodall,  10  £ug.  L.  k.  Etj..  U9;  Jotm  v« 
Lowell,  85  Maine,  638.;  Cx)mpton  v.  Martin,  5  Bich:  L.  14. 
[4.]  A  siave  canm>t  be  the  owo^r  t»f  property :  itil  toi 
acqniaitionSf  .whether  by  gifft,  or  by  the  earn iog^^flii*^ 
labor,  belong  to  his  'master..  It  ia-trae  that^  vaier  one 
laws,  the  aalo  of  aay.'ireix^a  to  a«ia««v  wvthoM  tW  con- 
sent of  the  Kiaster^  spedfying  tha>  iitielei^  ia  a'peiiil' 
ofteiise.  But,  where  the  eofitraJbt  haa  beeft  falty^eM^iteii^ 
and  the' property  delivered  to  the  filaveyitit«l«aribltt;#t 
respects  third  persons^  the  pfoperly  biMAa^al^Dea  the 
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property  of  the  master;  and  no  subsequent  act  or  contract 
of  the  slave,  trithout  the  itiaster's  etprees  or  implied  con- 
senty  can  divest  the  latter  of  his  title.  In  does  not  He  in 
the  mouth  of  a  third  person,  who»  without  such  consent* 
of  the  roaster,  purchases,  or  takes  poscessloQ  of,  property 
which  has  been  sold  atid  deliTerad  to  a  slaYei  to  say  that 
the  slave  got  possession  of  the  property  by  a  contract 
which  the  law  declares  illegal  as  to  the  seller. — ^Bryant  v. 
Sbeeley,  5  Dana,  580 ;  Brandon  v.  Huntsville  Bank,  1  Stew. 
320;  iJtregg  v.  Thompson,  2  So.  €ku  Cooatr  Ct.  S.  332 ; 
Gist  V.  Toohey,  2  Bieh,  L.  426;  Cahb  on  Slavery, 
5S  258,  261-4,  268.  It  follows,  that  the  court  erred,  in 
rejecting  the  evidenoe  which  wa«  ofibred,  to  show  that 
the  goodd  had  beea  purchased  and  pkid  for  by  the  skive 
Abb.. 

What  wx  have  said  will  furnish  a'euiHcient  guide  to  the 
court  below,  on  another  trials  as  to  the  other  questions 
preseutedby  the  reeord. 

For  the  error  pointed  out,  the  judgnseut  must  be  re- 
versed, and  the  cause  demanded. 


BROOKS  vs.  RUFF. 

[TBorsB  roa  c6KvjiKaioii  or  aeasi.] 

1.  ExtingnUhmei^^  and  MyimffWiM  ott^nmoki  of  mtr^fo^e.— -Where  the 
ooaditioo  pf  s  mor^a^e  U,  that  the  mortgagor  shall  save  harmless 
the  xnortgayee  against  liability  as  his  surety  oa  a  note  due  to  a 
third  p(  rsou,'  the  condition  is  performed,  when  ttie  mortgagor  pro- 
cares  the  cancellation  ofthe  note,  and  the  substitution  of  »  aew 
cote  in  its  ateaot  with  a  differsnt  surety ;  aad  the  mort|pige  bsing 
thereby  e?t)iiffajslie«l,.it  esftaol  then  be  asaigmed  to  the  surety  on 
the  It  w  note,  jfor  his  iademniflcation,  eToo  though  the  assignment 
be  m  ''h  the  assent  of  the  morlgagor,^for  valuable  considera- 

tion ' a temporaneously  with  the  cancellation  and  substitu- 

tion of  the  notes. 

27-  •  '        '         '. 
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2.  Parol  mort^4^4^T^/i. jES^o^i^^f^.of^  ^Qf^xi&\  projp^rty,  fiven  tQ  in- 
demnify the  n^ortj^acpp  ^^aipa^  liability  on  a  note  as  surety  for  the 
mortgagor,  being  afterwards  extihguishet^  by  tfi'e  cancellation  of 
the  note;  and  the  Vu'bsirftation  of  a'lie^v  Tiote'iii  its  stea*!,-  Tfith  a 
VlifTetiewt^aAetJ'';  li'Vel'blW'agreeitie^t  Wweert  the  mortgagor « the 
*inor^8^ee/*ad  til 01*1  t0ly  on^ti«  %&w  liofee,  i|»a4e  cofitemi>orfrDe- 
,eu8ly  witlif  the  efiaoeHafion  ^4<^^^^^^^^^^Q^  ^^  ^^®  notes,  to  the 
effoQlihat^th^,morjt«aj;;4  gbajl  8t;)gd  as  a  security  for  the  surety^ 
constitutes  a  \»X\d  moi'Xga^e  ashetween  the  parties. 

Ap^EAt  frorti  tte  Oircalt^Coort  of  Lowndes. 
Tried  before  the  Hbh.  IIat.  cook:, 

!••     •  ;»■•;>,■,       ' 

:  This  action  wat  bwstught  by  IJ^oaom.  G.  RuS^  against 
Andrew*  J.  Bh'Ookq,  to;ret>ovj^f'(iai?^age&fQr  thaconyersion 
of  a  horse;  and  was  commenced  on  the  2d  Beptenibej, 
1868.  The  plamt/iffitQlaim^  tbe  borae  under  a  mortgage 
fnom  oneS.  P.'BrownUe,  and-ttbO)  defendant  held  him 
under  a  purchase  from  said  BvOWHiie.  It  appeared  that 
Bfownli^  iu  AprJU  1856»  esjefQuted  a  mortgage  oti  the 
horse,  with  other  prop^fcy,  to,Oi«e  SamaeMvey ;  the  con-, 
dition  of  which  was,  that  he  should  "save  the  said  Ivey 
harmless"  against  liability  on  a  promissory  note  for  $500/ 
payable  to  Randall  Cheek,  and  due  the  Ist  January,  1856, 
which  said  Ivey  had  sii2:ned  as  the  surety  ot  said  Brown- 
lie;  and  this  mortgage  was  duly  proved  and  recorded- 
Ivey  became  uneasy  about  his  liability  on  the  note,  and 
sent  an  agent  to'  Brownlie,  propdftin^  to  make  some  new 
arrangement  about  the  matter.  Brownlie  offered  to  let 
him  have  a  he*;ro  woman  ami  child,  at  the  price  of  $1250, 
which  Ivey  wiis  willing  to  give;  but  the  title  to  the  ne- 
groes was  in  Rliff,  the  pliahiflff,  who  Was  not  willing  to 
let  Jvey  have  thexn  at  that  price,  but  ^aid  that  he  pre- 
ferred to  take  ih<ini  himself.  Ivey  then  insisting  that  he 
•hottld  be  releaeed  from  liablUt;.  ii^Q  .the  debt  to  Cheek, 
*^{t  was  agreed  «noQ£:th6m,<tlMltIfiej8hettld  be  released, 
that  Ruff  shouM  become  bound  'td  Olieek  for  the  debt, 
and  that  Ivey  should  assign  tlfe  tdort^ge  to  Ruff. 
Bjrownlie,  Ivey  and  Ruff  assented  to  this ;  and  Cheek 
being  willing  to  take  Ruff  instead  of  Ivey,  the  papers 
were  executed  in  pursuance  of  this  agreemei^"    Ivey*s 
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note  to  Cheek  was  then  delivered  up  to  him;  a  bill  of 
exchange,  in  lieu  of  it,  was  drawp  by  Raff,  and  endorsed 
bj  Brownlie;  and  Ivey  endorsed  on  the  mortgage  an  as- 
sigomiiut  in  the  following  words:  "For  value  received, 
I  hereby  transfer  this  mortgage,  with  all  the  rights  which 
it  secures  to  me  as  S.  P.  Brownlie's  security,  as  therein 
specified,  to  Ransom  C.  Ruft',  of  said  county  and  State- 
In  witness  whereof,"  &c.  These  transactions  were  had 
on  the  5th  January,  1856,  as  shown  by  the  date  of  the 
assignment.  The  record  does  not  state  any  of  the  facts 
counected  with  the  defendant's  purchase  of  the  horse. 
The  bill  of  exchange  was  paid  at  maturity,  by  Ruftl 

"The  court  charged  the  jufy,.  that  if  th^y  believed, 
from  the  evidence,  that  Ivey,  the  mortgagee,  assigned  the 
TAortgage  to  plaintiff,  with  the  assent  of  Brownlie,  and 
because  plaintiff  had  agreed  to  become  bound  to  Cueek 
in  the  place  of  Ivey,  and  that  he  did  become  so  bound, 
then  the  consideration  for  the  assignment  of  the  mopt- 
gBge  was  good  and  valid,  and  the  ^signment  passed  to 
plaintiff  all  the  rights  and  equities  of  Ivey;  and  if  th^y 
farther  believed,  from  the  evidenoe^  that  plaintifl*  after- 
wards paid  the  debt  to  Cheek,  tben,  so  soon  as  he  did 
this,  he  had  a  right  to  the  possession  of  th$  horse  iixort- 
gaged;  and  that  if  the  proof  shQ^tad  tUt^t  plaintiff  had 
paid  Cheek  before  suit  brought,  and  that  the  defendant 
had  the  horse  in  his  possession  afterlbia  payment,  and  r^- 
fttsed  to  deliver  him,  the  plaintiff  was  entitled  to  recovert*" 
This  charge,  to  which  Ihe  defendimt  axce^Hied,  is  now  as- 
signed as  error. 

Clembnts  &  WiLLiAKsox,  for  th»  app0llaul«*--The  cau- 
ortlation  of  the  note  ou  which  Ivey  wiw  bound,  and  the 
sabatitBtion  of  the  bill  of  exchange  by  Rufi,  extinguisl^ 
the  mortgi^;  and  Ivey's  aseigament  thereof,  even  if 
founded  on  valul^ble  consideration,  passed  do  interest  to 
pWntife— Bonham  v.  Oalloway,  18  lU.  68;  Abbott  v. 
Upton,  19  Pick.  434;  Mead  v.  York,  2  Selden,  451; 
Sumner  v.  Bachelder,  30  Uaine,  36. 
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Thos.  Williams,  contra, — The  assignment  of  the  mort- 
gage was  contemporaneous  with  the  cancellation  of  the 
note  and  the  substitntion  of  the  bill  of  exchange,  and 
was  for  valuable  consideration ;  and  the  mortgagor  was  a 
party  to  the  agreement.  AH  the  elements  of  a  valid  con- 
tract are  shown ;  and  the  defendant  is  not  in  a  position 
to  impeach  it,  as  he  does  not  show  how  or  when  his  lights 
accrued. 

A.  J.  WALKER,  C.  J.— [Feb.  11,  I861.]-The  mortgage 
in  this  case  was  an  assignment,  upon  a  specified  condition; 
and  upon  tlie  performance  of  the  condition,  the  mortgage 
was  extinguished,  and  th ©.title  revested  in  the  mortgagor. 
This  proposition  necessarily  results  from  the  fact,  that 
the  mortgage  is  but  a  security  for  the  discharge  of  a  par- 
ticular debt  or  duty ;  and  it  is  well  recognized  in  the  law- 
books.— I   Hilliard   on    Mort.  447;     Gunn    v.    Young, 
2  St.  &  P.  160;  Dcshaza  v.  Lewis,  5  St.  &  P.  91.    The 
condition  of  the  mortgage  was,  to  save  harmless  the 
•urety  of  the  mortgagor*     This  the  mortgagor  unques- 
tionably did,  when  he  obtained  a  cancellation  of  the  note, 
upon  which  the  mortgagee  was  his  surety,  and  substitu- 
ted a  bill  of  exchange,  with  a  different  surety,  and  ob- 
tained a  discharge  of  the  mortgagee.     The  mortgage  waa 
thus  extinguished;  and  being  extinguished,  the  ar^sigo- 
raent  of  it  could  not  resusoitate  it,  although  the  assign- 
ment rniglit  be  upon  a  valuable  consideration.   .  The  caaes 
of  Bon  ham  t.  Qalloway,  (18  III.  68,)  Mead  v,  York, 
(2  Selden,  449,)  Abbott  v.  Upton,  (19  Pick-  434,)  cited 
upon  tlie  brief  of  appellant's  counsel,  conclusivniy  sup- 
port that  position.— See,  also,  1  Hilliard  on  Mort.  461-2; 
Sumner  v.  Bachelder,  80  Maine,  85.     Even  the  cuuseat 
of  the  nortgagor,  that  the  mortgage  should  be  assigned, 
could  not,  of  itself,  revive  it.     The  charge  given  by  the 
court  w«s  erroneooa,  because  it  predicated  the  plaintiff's 
right  ot  recovery  upon  the  assignment,  for  a  valoable 
consideration,  of  an  extinguished  mortgage,  with  thecoB- 
sent  of  th«  mortgagor. 

[2.]  We  see  no  reason  why  a  mortgage  of  personalty, 
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valid  inter  parkSy  may  not  be  made  by  verbal  contract. — 
2IIiiliard  on  Mort  620;  Morrow  v.  Turney,  35  Ala.  136, 
Such  a  mortgage  would,  by  virtue  of  ojixr  registratioa 
atatiite,  be  void  "as  to  purchasers  for  a  valuable  consid- 
eration, mortgagees,  and  judgment  creditors  without  no- 
tice," (Code,  §  1288 ;)  but  we  think  It  wx)uld  be  valid  as  to 
the  parties,  and  others  not  protected  by  that  statute. 
The  evidence  conduces  to  show,  that  there  w^  a  verbal 
agreement^  that  the  mortgage  ahould  stand  as  a  security 
to  the  plaintiff.  This  agreement,  if  it  existed,  would 
amount  to  a  verbal  mortgage  in  fiivor  of  the  plaintiff, 
and  would  ar/ail  against  the  defendaot,  unless  he  could 
flbow  that  he  was  one  of  the  peraotis  protected  by  the 
registration  law,  or  unless  his  interest  accrued  be- 
fore tiie  makinsr  of  the  verbal  mortgage.  The  evidence 
does  not  show  that  the  defendant  ia  one  rvf  those  persons.. 

What  vrte  have  already  said  will,  probably,  be  sufficient 
to  guide  the  court  upon  a  future  trial,  and  we  need  not 
consider  farther  the  question*  presented. 

Rever^ied  and  remanded. 


WARD  vs.  2TEAL. 

[aCiIOM    for   damages    rOK   OBSTRUCTION    OF  ANCIKXT    LIGHTS.] 

1.  Exsament  fomndid  on  adverse  enjoi/ment. — Tlie  English  doctrine,  that 
a  ri<;ht  to  hove  ancient  windows  ttnobatraoteil  can  arise  from  mere 
uninierrupted  enjoyment  for  the  period  proBcribed  b>r  the  statute 
of  limitations  as  a  bar  to  actions  for  the  recovery  of  kind,  does  not 
prevail  in  this  country. 

Apfkal  from  the  Circmt  Court  of  Madison. 
Tried  before  the  Hon  S.  D.  Hale, 

This  case  was  before  this  court,  at  its  January  term, 
1860,  on  appeal  from  the  judgment  of  the  circuit  court 
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stiataining  a  demnrter  to  the  complaint;  and  the  judg- 
ment of  the  eircultoonrt  waHthen  reversed,  and  the  cause 
remanded. — Sea  85  Ala.  602.  The  action  was  brought  by 
Joseph  Ward,  against  Oeorge  W.  Neal,  to  recover  dama- 
ges for  an  obstructio^n  of  the  plaintiff's  ancient  windows; 
and  a  trial  was  had,  after  the  reversal,  on  the  plea  of  not 
goilty,  and  the  follomng  agreed  facts:  "Plaintift*  has 
title  to,  and  is  possessed  of,  a  certain  bouse  and  lot  in 
the  town  of  Haatsville*,  and  he  and  defendant  are  adja- 
cent proprietors.  Plait^tiff's  said  house  has  been  built, 
and  situated  as  it  was  at  the  time  of  the  injury  com- 
plained of,  for  twenty  years;  and  during  all  that  time 
the  light  and  air  had  passed  through  said  windows  into 
his  house.  His  possession  has  been  quiet,  exclusive,  and 
undisturbed.  The  fence  between  the  lotaof  plointift'aDd 
defendant  was  built,  upon  a  line  which  had  been  agreed 
upon  by  preceding  proprietors,  about  the  yoltr  1836  or 
1888,  and  was  situated  five  or  ^ix  feet  from  plaiiatiff'a 
house,  and  about  eighty  feet  from  defendaut'a  house;  aod, 
during  all  that  time,  had  been  a  oommon  plank  feuoe^six 
feet  six  inches  high,  made  of  boards  nailed  upright,  at 
an  interval  of  one  inch  between  them.  The  (rid  line, 
prior  to  this  compromise  line,  ran  farther  from  plaintiff's 
house.  The  distance  from  the  ground,  to  the  top  of  the 
windows  in  plaintiff's  house,  is  ten  feet  ten  inches;  and 
from  the  ground  to  the  bottom  of  the  windows,  five  feet 
five  inches.  About  the  15th  September,  1856,  the  de- 
fendant erected  a  close  battery  of  weather  boarded  planks 
against  said  fence,  but  on  his  own  side  of  it,  about  four 
teen  feet  high,  which  excluded  the  light  and  air  from 
plaintiff's  said  windows.  This  action  was  ooramencod  on 
the  23d  Jannar}-,  1868.  If,  on  these  facts,  the  plaintiff  is 
entitled  to  recover,  the  damage  shall  be  assessed  at  ?25." 
On  these  facts,  the  court  charged  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recpver;  to  which  charge  the 
plaintiff  excepted,  and  he  now  assigns  the  same  as  error. 

Phelan  &  PnEiiAN,  for  appellant. 
Walker  &  BaiCKifiti*,  contra. 
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STONE,  J,— [July  11,  1861.]— The  proBent  suit  is  for 
obstructing  ancieut  lights;  and  the  pfaintift  founds  his 
right  of  recovery,  not  upon  grant,  but  upon  his  uuiiitor- 
rupted  user  of  the  easement  for' a  period  which  would  bar 
a  recovery  in  ejectment  against  a  trespasser.  He  mako« 
no otiier  proof  than  ;inlnterruptfed  enjoyment.  WiH  this, 
without  more,  ripen  intoa  title  by  prescription  ?  Under 
the  English  decisions,  it  woold;  but,  in  the  American 
Sutes,  the  English  doctrine  bus  not  been  adopted,  save 
by  a  few  of  the  States. 

Speaking  of  the  Euglidh  doctrine,  the  supreme  court 
of  Xew  York,  in  Parker  v.  'Foote,  (19  Wendell,  317,) 
said:    '^The  learned  judges  who  have  Iftid  down  this  doc- 
trine, have  not  told  us  upon  what  principle  or  analogy  ih 
the  law  it  can  be  maintained,     I'hcy  tell  us,  that  a  man 
may  build  at  the  extremity  of  his  own  land,  and  that  he 
may  lawfully  have  windows,  looking  out  upon  the  lands 
of  his  neighbor.— 2  Barn.  &  Cress.  686;  Sib.  332.     The 
reason  why  he  may  lawfully  have  such  windows,  n>ust  be, 
because  he  does  bis  neighbor  no  wrong;  and,  indeed,  so 
it  is  adjudged,  as  we  have  already  seen;  and  yet,  some 
how  or  other,  by  the  exercise  of  a  lawful  right,  in  his 
own  land,  for  twenty  years,  he  acquires  a  beneficial  inter- 
est in  the  land  of  his  neighbor.     The  original  proprietor 
is  still  seized  of  the  fee,  with  the  privilege  of  paying 
taxes  and  assessments;  but  the  right  to  build  on  the  land, 
without  which  village  or  city  lots  are  of  little  or  no  value, 
has  been  destroyed  by  ^  lawful  window.  How  much  land 
can  thus  be  rendered  useless  to  the  owner,  remains  yet  to 
he  settled.    Kow,  what -is.  th^  aoqui««cenco  which  con 
eludes  the  owner?    No  one  has  trespassed  upon  his  land, 
or  done  him  a  legal  injury  of  any  kind.    He  has  submit- 
ted to  nothing  but  the  exercise  of  a  lawful,  right  on  the 
part  of  his  neighbor.     How,  then,  has  he  forfeited  the 
beneficial  interest  in  his  property  7    He  has  neglected  to 
incur  the  expense  of  building  a  wall  twenty  or  fifty  feet 
high,  as  the  case  may  be — not  for  his  own  benefit,  but  fop 
the  sole  purpose  of  annoying  his  neighbor.     That  was 
his  only  remedy.  ■  A  wanton  act  of  this  kind,  although 
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done  in  one's  own  land,  is  calculated  to  render  a  man 
odious."  And  tha  court  ruled  in  that  case,  that  the 
English  doctrine  was  not  applicable  to  our  country,  and 
refused  to  adopt  it.  To.  the  same  eiFect  are  Kapler  v.  Bul- 
winkie,  5  Rich.  Law,  322;  Cherry  v.  Stein,  ll  Md.  22-3:' 
In^rahara  v.  Hutchinson,  2  Conn.  697.  See,  also,  Cris- 
well  V.  CI  ugh,  3  VVatts,  S30;  and  the  authorities  cited  in 
this  casa  when  formerly  here — 35  Ala.  602. 

That  the  length  of  time  during  which  the  plaintiff  has 
enjoyed  his  windows,  is  sufficient  to  perfect  his  right,  if 
there  had  been  in  that  enjoyment  the  properties  necessary 
to  constitute  an  adiverse  holding,  is  settled  in  this  State. 
Stein  Y.  Burden,  24  Ala,  130;.  Roundtree  v.  Brantley, 
34  Ala.  544;  Polly  v.  MoCall,  June  Term,  1860. 

We  fully  concur  in,  and  adopt  the  doctrine  declared  by 
the  supreme  court  of  New  York,  SKpra. 

Judgment  affirmed. 


BAKER,  FRY  4  CO.  vs.  INGERSOLL. 

[scire  facias  on  JUD'JXEN'T.J 

1.  Parties  to  ici,  /a. — On  the  doath  of  the  nominal  plaintiff  id  a 
judgment,  a  ncirefttfias  to  revive  it  roust  be  prosecuted  in  the  name 
of  his  personal  repFMentatlTe^  and  cannot  properly  be  issued  in 
the  name  of  the  beneficial  plaintiff  alone,  nor  ia  the  name  of  the 
deoeased  nominal  plaiutiff. 

Appeal  from  the  Circuit  Court,  of  Russell. 
Tried  before  the  Hon.  IS  at.  Cook. 

In  this  case,  Allen  Matthews,  suing  for  the  use  of 
Baker,  Fry  &  Co.,  reco7ered  a  judgment  against  Stephen 
M.  Ingereoll,  in  the  circuit  court  of  Russell,  on  the  14th 
October,  1839.     Executions  were  issued  on  this  judgment 
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on  the  29th  November,  1839,  and  on  the  15th  January, 
1841;  and  on  the  26th  February,  1857,  a  5efre /acia^  to 
revive  it  was  sued  out  in  the  name  of  said  Matthews, 
By  consent  of  parties,  the  scire  facias  was  allowed  to 
stand  in  lieu  of  a  declaration.  The  defendant  pleaded, 
among  other  things,  that  Allen  Matthews,  the  nominal 
plaintiff,  was  dead  when  the  scire  facias  was  sued  out;  to 
which  plea  the  plaintiffs  demurred.  The  court  overruled 
the  demurrer,  and  charged  the  jury,  that,  if  said  Mat- 
thews was  dead  when  the  scire  facias  was  suied  out,  they 
most  find  for  the  defendant.  The  plaintiffs  excepted  to 
these  rulings  of  the  court,  and  they  now  assign  the  same 
as  error. 

D.  Clopton,  with  Chilton  &  Yancey,  for  appellants,  cited 
the  following  authorities:  2  Tidd's  Pr.  1095;  Bates 
f.  Terrell,  7  Ala.  129;  Miller  v.  Shackleford,  16  Ala.  98; 
Stewart  v.  Cunningham,  22  Ala.  628;  Smith  y.  Harrison, 
83  Ala.  T09. 

\ 

I  Geo.  D.  IIoopkr,  contra,  cited  J  elks  v.  Edwards,  6  Aia. 

i  143;  Tait  v.  Prow,  8  Ala.  543;  Gray  v.  Turner,  8  Ala. 

I  80;  Duncan  v.  Hargrove,  22  Ala.  160;  4  Com.  Digest, 

I  239;  1  Rolle's  Abr.  900. 

R.  W.  WALKER,-  J,— [July  11, 1861.]— The  srirefacias, 
following  in  this  respect  the  original  jildgraent,  was  sued 
out  in  the  name  of  Allen  Matthews,  for  the  use  of  Baker, 
Pry  &  Co.  Matthews,  the  nominal  plaintift,  died  after 
the  rendition  of  the  original  judgment,  and  before  the 
issuance  of  the  scire  facias;  and  the  question  now  pre- 
sented is,  whether  this  fact  is  a  bar  to  the  proceeding,  or 
whether,  on  the  suggestion  of  the  death  of  the  nominal 
plaintiff,  the  scire  facias  could  proceed  in  the  name  of  the 
beneficiaries. 

The  Code  provides,  that  "when  suit  is  brought,  for  th^ 

use  of  another,  the  death  ot  the  nominal  plaintiff  does 

not  abate  the  suit,  but  it  proceeds  in  the  name  of  the 

,    ^      beneficiary." — Code,  §  2147.     This  statute  renders  uu- 
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necessary  the  revival  of  the  action,  where  the  nominal 
plaintiff  dies  during  its  pendency;  but,  where  the  person 
who  has  the  legal  interest  in  the  cause,  of  action  dies, 
there  is  nothing  in  this  law  which  authorizes  the  subse- 
quent institution  of  a  suit  in  the  name  of  such  person, 
for  the  use  of  the  parUr  having  the  beneficial  interest. 
Such  a  case  is  unaffected  by  statute  in  this  State,  and  the 
personal  representative  must,  as  at  common  law,  be  the 
actor  of  record.  And  where  suit  is  brought  in  the  name 
of  one  person,  for  the  use  of  another,  the  defendant  may 
plead,  either  in  bar  or  abatement,  that  the  nominal  plain- 
tiff was  dead  at  the  commencement  of  the  suit. — Jelks  v. 
Edwards,  6  Ala.  143;  Tait  v.  Frow,  8  Ala.  643. 

A  scire  facias  on  a  judgment  is  sometimes,  for  aorae 
purposes,  regarded,  not  as  a  new  action,  but  as  a  mere 
continuation  of  the  original  suit.  Thus,  it  must  issue 
out  of  the  court  in  which  the  judgment  was  rendered; 
matter  which  might  have  been  pleaded  in  defense  of  the 
original  action,  cannot  be  pleaded  in  defense  of -the  scire 
facias  ;  and  no  new  judgment  for  debt  or  damages  can  be 
rendered  on  the  scire  facias^  but  the  old  one  is  simply 
called  into  action  by  a  judgment  that  the  plaintiff  have 
execution. — Murray  v.  Baker,  5  B.  Mon,  572;  Norton  v. 
Beaver,  5  Ohio,  178.  In  other  respects,  however,  the  pro- 
ceeding by  scire  facias  must  be  regarded  as  a  new  suit. 
Thus,  the  defendant  may  plead  to  it  matters  subsequent 
to  the  rendition  of  the  judgment  sought  to  be  revived; 
and  as  respects  the  parties  to  the  proceeding,  it  is  in  the 
nature  of  an  action  upon  the  judgment,  and  governed  by 
the  rules  applicable  to  ordinary  suits  .upon  judgments. 
Consequently,  a  sc^re  facias  can  only  be  maintained  in  the 
name  of  him  who  has  the  legal  titte  to  the  judgment; 
that  is,  in  the  name  of  the  original  plaintiff,  or,  after  his 
death,  of  his  personal  representative. — See  Duncan  v. 
Hargrove,  22  Ala.  160;  Hanson  v.  Jacks,  ib.  550;  Pick- 
ett v.  Pickett,  1  How.  Miss.  267;  McAfee  v,  Patterson, 
2  Sm.  &  M.  595;  Gonnigal  y.  Smitb,  6  Johns.  106;  Crary 
V.  Turner,  i6.'53  (note  a);  Forbes  v.  Tiffany,  4  Inda.  204; 
Ensworth  v.  Davenport,  9  Conn,  390;  Smith  v.  Harrison, 
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S3  Ala.  709.  It  follows,  that  on  the  death  of  the,  nominal 
plaintift'in  a  judgment,  a  scire  facias  qitareexecutionemnony 
must,  like  an  ctriginal  suit  on  the  judgment,  be  conducted 
in  the  nara'e  of  his  personal  representative,  and  cannot 
properly  be  issued,  either  in  the  name  of  the  original  par- 
ties to  the  judgment,  or  of  the  b^ificiary  rflone. 
Judgment  affirmed. 


COX,  BRAINARD  &  CO.  vs.  FOSCUE. 

[action  against  owners  or  steajiboat  for  negligence.] 

1.  Liability  of  stearnhoatmen,  as  common  carriers^  in  matter  of  tran- 
shipment of  freight. — A  transhipment  of  freight  is  only  justifiable 
in  cases  of  necessity,  and,  if  made  in  the  absence  of  such  necessity 
as  constitutes  a  legalexcuse,  subjects  the  carrier  to  liability  for  the 
subsequent  loss  of  the  freight  on  the  vessel  to  which  >t  is  trans- 
ferred ;  and  the  mere  grounding  of  a  steamboat  on  an  inland  river, 
from  which  she  conldf  relieve  herself,  with  safety  and  convenience,* 
by  temporarily  placing  a  part  of  her  cargo  on  the  bank,  and  after- 
wards take  it  on  board  again  and  finish  her  voyage,  does  not  con- 
stitute such  legal  excuse. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstrt. 

This  action  was  brought  by  F.  F.  Foscue,  against  the 
appellants,  as  common  carriers^  to  recover  damages  for 
the  loss  of  two  bales  of  cotton,  which  were  shipped  by  the 
plaintiff  on  board  the  defendants'  'Steamboat  Eliza  BaUle^ 
consigned  to  Ooode  &  Ulrick  at  Mobile,  and  which  were 
never  delivered.  The  case  was  before  this  court  at  its 
January  term,  1S59,  when  the  judgment  of  the  city  court* 
waa  reversed,  and  the  cause  reraanded.-^See  the  report  in 
33  Ala.  713.  On  the  second  trial,  as  appears  from  the 
record,  the  defendants  pleaded  the  general  issue,  and  a 
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Special  plea  averring,  in  sobslance,  that  the  cotton  was 
lost  by  "the  dangers  of  the  river  and  of  fire,'*  within  the 
meaning  of  the  exception  contained  in  tha  bill  of  lading; 
and  issue  was  joined  on  each  of  these  pleas.  It  appeared 
from  the  evidence  adduced  on  the  trial,  that  the  plaintiff's 
cotton  was  sfiipped  on*  board  of  the  defendants'  boat, 
Miza  Battle^  at  Pace's  landing  on  the  Tombeckbe  river, 
on  the  20th  November,  1855;  that  the  bill  of  lading  con- 
tained the  usual  exception  as  to  "dangers  of  the  river 
and  fire;"  that  the  Eliza  Battle^  while  on  her  voyage 
down  the  river,  ran  aground  on  Crooyrtis  bar,  and,  in  order 
to  lighten  her,  a  part  of  her  cargo,  including  the  plain- 
tift's  cotton,  was  transferred  to  the  Jenny  Bcalle^  another 
boat  belonging  to  the  defendants,  which  passed  while  the 
JEllza  Battle  was  on  the  bar;  that  the  Miza  Battle^  after 
being  thus  lightened,  continued  her  voyage  down  the 
river,  without  taking  back  any  part  of  her  cargo  from 
the  Jenny  BealU ;  that  the  latter  boat  afterwards  ran 
aground,  and  was  lightened,  in  like  manner,  by  transfer- 
ring a  part  of  her  cargo  to  the  SaUie  Spann,  another  boat 
belonging  to  the  defendants;  and  that  the  Sallie.Spann^ 
.with  all  her  cargo,  including  the  plaintiff's  cotton,  was 
afterwards  destroyed  by  accidental  fire.  Each  one  of  the 
boats  was  shown  to  have  had  skillful  and  competent 
officers  and  a  sufficient  crew,  and  not  to  have  been  'over- 
loaded;  and  no  question  of  negligence  arose  in  the  case. 
One  of  the  plaintift's  witnesses,  who  was  a  passenger  on  the 
Miza  Battle,  ie^ti&ed  as  follows:  "The  river  was  low, 
and  falling  slowly.  I  saw  no  danger  to  the  boat,  as  she 
lay  on  the  bar,  and  heard  nothing  said  by  her  officers  a^ 
to  any  danger,  except  danger  of  delAy,  or  of  inability  to 
continue  her  voyage.  The  boat  was  so  noar^the  bank  at 
one  end,  that  she  could  hare  put  out  her  gangways,  and 
rolled  off  h«r  cotton  *on  the  bank.  I  do  not  know  what 
confititates  a  necessity  to  tranship,  nor' do  I  know  wheth* 
^er  the  boat  could  have  gotten  off;  but  the  cotton  could 
have  been  landed  on  the  bank,  by  putting  oat  planks, 
from  the  boat." 
"The  court  charged  the  jury  as  follows:     *  If  the  JSUza 
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JBatile  was  compelled  to  trahship  the  cotton,  bj  or  through 
the  negligence  or  want  of  skill  of  those  who  had  the 
management  and  control  of  her;  the  defendants  are  liable. 
But,  if  there  was  do  negligence,  or  want  of  skill,  on  the 
part  of  those  who  h^d  the  management  and  control  of 
the  Battle^  then  you  will  ascertain,  whether  or  not  she  was 
in  such  a  condition  that,  in  order  to  fivoid  an  impendingse- 
rious  danger  or  loss  to  the  boat  and  cargo,  it  was  necessary 
to  tranship  the  cargo,  or  a  part  of  it,  and  there  was  no 
other  reasonable  way  of  lightening  her  in  the  power  of  the 
captain  with  his  crew,  by  which  said  lightening  could 
have  been  effected,  at  less  risk  to  the  plaintiff'  than  was 

>  occasioned  by  such  transhipment.  In  caae  of  grounding, 
if  the  grounding  was  by  reason  of  any  negligence  of  the 
defendants,  they  would  be  responsible  for  all  the  couse- 
qnences  of  the  transhipment  and  loss,  if  accruing  by 
reason  of  the  transhipment.  If  the  grounding  was  not 
by  negligence,  then,  if  it  became  necessary  to  lighten  the 
boat  in  order  to  get  her  off*,  theic  first  duty  would  be  to 
land  the  cotton,  if  that  would  have  enabled  the  boat  to 
proceed,  and  it  was  practicable  to  do  so  with  safety,  and 
take  it  on  again  after  the  boat  w^  freed  from  the  ground- 
ings and  in  a  proper  condition  to  proceed  on  her  vo^yage. 
If  this  could  not  be  conveniently  done,  then  it  was  proper 
to  pnt  the  cotton  on  another  boat,  in  order  to  lighten  the 
BaitUy  if  the  captain,  acting  with  the  judgment  that  a 
wise  and  prudent  man  would  exercise. as  the  most  condu- 
cive to  the.benefit  of  all  concerned,,  came  to  the  cbnclu- 

.  Bion  thatsuch  transhipment  should  be  made.  If  you  are 
satisfied  that  there  was  such  a  state  of  facts,  and  the 
transhipment  was  proper,  the  defendants  are  entitled  to 
a  verdict;  if  it  was  not,  the  plaintiff'  is  entitled  to  a  ver- 
dict.'" 

The  court  also  charged  the  jury,  at  the  request  of  the 
plaintiff*  "  that  the  right  of  transhipment  at  the  plain- 
tiff's risk  did  n#t  e^ist,  unless  it  was  necessary  to  avoid 
an  impending  serious  damage  or  loss  to  the  boat  and 

,  cargo,  apd  there. was  no  other  reasonable  way  of  lighten- 
ing the  boat  in  the  power  of  the  captain  with  his  crew, 
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by  which  such  lightening  could  have  been  efiected,  at 
less  risk  to  the  plaintift'  ^han  was  occasioned  to  him  by 
such  transhipment." 

The  defendants  excepted  to  each  of  these  charges,  and 
they  now  assign  them  as  error. 

Geo.  N.  STEtVART,  and  E.  S.  Dargan,  for  appellants.— 
The  court  below,  in  its  instructions  to  the  jury,  sanc- 
tioned the  transhipment  only  as  a  last  resort — required 
the  captain  first  to  exhaust  every  other  possible  mode  of 
lightening  the  boat;  and  made  it  his  first  duty,  to  land 
the  cotton  on  the  bank  and  take  it  back  again,  if  that 
could  be  done  at  less  risk  to  the  plaintiff  than  was  in- 
curred by  the  transhipment.  In  each  of  these  particular,, 
it  is  insisted,  the  instructions  are  erroneous.  It  is  the 
first  duty  of  a  carrier,  to  forward  the  goods  entrusted  to 
him  to  their  place  of  destination,  if  his  own  vessel  be- 
comes disabled.  The  master  of  the  vessel  is  the  agent 
and  representative,  not  of  the  plaintiff  or  defendant  alone, 
but  of  all  the  parties  interested  in  the  ship  and  cargo — 
owners,  shippers,  and  underwriters;  and  it  is  his  duty  to 
consult  the  interests  of  all  equally.  If  he,  exercising  his 
best'judgment  and  professional  skill,  and  acting  for- the 
best  interests  of  all  parties  concerned,  determined  that 
the  accident   rendered    the   transhipment   necessarj'^  or  • 

•proper,  he  was  authorized  to  make  it,  and  the  defendants 
thereby  incurred  no  liability  for  the  subsequent  loss  of 
goods. — Parsons'  Mar.  Law,  162-8,  and  notes;  Abbott 
on  Shipping,  448,  453-4,  240,  256,  249,  note  1;  Flanders 
OD  Shipping,  257-8,240,  254,171,173;  8  Kent's  Com. 

.(5tb  ed.)  210,  212,  224;  1  Story's  R.  842;  4  Johns.  Cb. 
218;  9  Jtass"^  551;  9  Ad.  &  El.  882;  Parsons*  Mercantfle 
Law,  848-9. 

Wm.  Boyles,  andB.  S.  &  J.  L.  Smith,  contra.— A  tran- 
shipment of  freight  is  only  justifiable  in  cases  of  pecea- 
sity.  The  m^re  stranding  or  grounding  of  the  vessel  does 
not  eoQstitute  a  case  of  necessity,  if  she  can  bo  got  off 
aad  repaired  at  an  expense  not  eiceeding  one-haU  ti^r 


t 


OP  ALABAMA.  428 


I    .  Cox,  Brainai-cl  &  Co,  v.  Foscue. 


valae. — Abbott  on   Shipping,  451;  Bryant  v.  Com.  Ins. 

Co.,  6  Pick.  141;  8  Story,  465;  10  Barr,  114;  1  Arnoiild 
on  Ifi3.  181;  Flandera  on  Maritime  Law,  §§  135,  187; 
Am.  Law  Reg.  for  June,  1857,  p.  459;  8  Watts  &  S:  44; 
IB.  Monroe,  389;  6  Ohio,  859;  8  Missouri,  99;  9  Ad.  k 

£1.314.  ^    " 

• 

A.  J.  WALKER,  C.  J.— [July  1, 1861..]— The  contract 
of  aflFreightmenC  obliges  the  carrier,  in  the  absence  of 
a  legal  excuse,  to  carry  the  freight  to  the  destined  port 
in  the  very  vessel  stipulated  in  the  bill  of  lading.  It  is 
aright  resulting  from  the  contract,  that  the  transporta- 
tion shall  be  iu  the  chosen -vessel.  It  is  not  permissible 
to  speculate  as  to  the  reasonableness  of  the  choice.  The 
'  owner  of  the  freight  cannot  be  questioned  aa  to  his 
reasons.  The  law  allows  to  him  the  benefit  of  the  max- 
im, **jEfo(?  volo,  sic  jubeOj  sit  proratione  volunias.**'~'Bi\zin  v. 
Liverpool  &  Am.  Steamship  Co.,  Am.  Law  Register  for 
June,  1857,  p.  459,  opinion  by  Judge  Grier;  Garnett  v. 
Willan  &  Jones,  6  Barn.  &  Aid.  53-61;  Little  S  Tomp- 
kins  v.  Sample,  8  Mo.  99.  A  transhipment  of  the  freight, 
without  a  legal  excuse,  however  competei)trand  safe  the 
vessel  into  which  the  transfer  is  made,  is  a  violation  of 
the  contract,  an  infringement  of  the  rights  of  the  freight- 
er, and  subjects  the  carrier  to  liability,  if  the  freight  be 
lost.  The  transhipment,  therefore,  of  the  plaintiff^'s 
cotton,  of  itself  rendered  the  carrier  liable  for  the  subse- 
quent loss  of  the  cotton,  unless  the  act  of  transhipment 
was  legally  proper  or  excusable. 

The  first  charge  given  by  the  court  announced  the  pro- 
position, that  the  transhipment  was  not  rendered  proper 
by  the  grounding  of  the  boat,  if,  by  placing  the  cotton  on 
board  upon  the  bank,  the  boat  would  have  been  freed 
from  the  grounding,  and  could  afterwards  have  taken  on 
the  cotton,  and  proceeded  on  her  voyage,  and  these  things 
could  have  been  done  with  safety  and  cotiveniencc.  The 
precise  question  to  which  this  charge  gives  rise  is,  whetlier 
ik  grounded  steamboat,  upon  one  of  our  interior  rivers,  is 
justified  in  tmnshipping  a  part  of  her  cargo,  when  she 
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could  with  safety  and  convenience  relieve  herself,  by 
placing  it  upon  the  bank,  and  then  take  it  on  and  prose- 
cute her  voyage  to  the  port  of  destination.  The  rule  of 
maritime  law  in  not,  that  the  master  of.  a  vesser  may  at 
his  election,  or  even  when  he  deems  it  most  politic,  tran- 
ship.    The  privilege  of  transhipment  is  one  of  necessity. 

'  Judge  Story  says,  the  master  "is  not  at  liberty  to  trans- 
port the  goods  in  any  other  vessel  in  the  course  of  the 
voyage,  except  from  mere  necessity^  when  his  own  ship  be- 
comes incapable,  by  inevitable  casualty,  from  performing 
it,"— Story  on  Bailments,  564,  §  562.  Chancellor  K^nt 
states  the  same  principle  in  the  following  language:  '*In 
cases  of  necessity,  as  wher^  the  ship  is  wrecked,  or  oth- 
erwise disabled  in  the  course  of  the  voyage,  and  eainiot 
be  repaired,  or  cannot,  under  the  circumstancej*,. be  re- 
paired without  too  great  delay  and  expeiise,  the  master 
may  procure  any  other  competent  vessel  to  carry  on  the 
cargo  and  save  his  freight." — Kent's  Com.  m.  p.  210. 
And  Angell,  in  his  work  on  Carriers,  in  reference  to  the 
same  subject,  says,  that  if  by  reason  of  stranding,  or 
Bome  other  unexpected  cause,  it  becomes  impossible  to  con- 
vey the  cargo  safely  to  its  destination  in  his  oion  vessel^  the 
master  is  to  do  what  a  prudent  man  would  think  most 
for  the  benefit  of  all  concerned;  and  transhipment  to  the 
place  of  destination  is  the  first  object,  because  that  is  the 
furtherance  ot  the  original  object. — Angcil  on  the  Law 
of  Carriers,  188,  §  187.  See,,  also,  Smith's  Mercantile 
Law,  292;  1  Parsons'  Mar.  Law,  163,  161,  n.  2;  Abbott 
on  Shipping,  m.  p.  865;  Searle  v.  Scovel,  4  Johns.  Ch. 
R.  222;  Shipton  v.  Thornton,  9  Ad.  &  El.  833;  Crawford 
V.  Williams,  1  Sneed,  212;  1  Arnould  on  Ins.  181,  top; 
Jordan  v,  Warren  Ins.  Co.,  1  Story,  354;  Parsons'  Mer. 
Law,  348-9. 

It  may  be  that  the  necessity,  which  would  justify  a 
tranahipmenit,  is  not  required  to  be  shown  with  absolute 
certainty  to  have  existed.     That  a  moral  necessity  would 

..  be  sufficient  to  justify  the  transhipment,  seems  to  be  con- 
ceded by  the  authorities.  Such  a  case  of  moral  neces- 
Bity  would  exist,  where  the  circumstances  were  such,  that 
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a  iBastec  of  reaaooable  prttdent)o  and-  diseretiOQ)  acting 
upon  tl^  prefl»)i2K3  oi  the  oocaaioa,  vrould  imve  made  tbe 
traD$bj|>«koat^  froaa  a  flvm  opinion  that,  11  oioM  tbe  tran- 
shipment was.  wad^  tbe  Taafolcoald  not  Ive  delirered 
from  Ui4  paril  at  uli,  6r  not  witluMit  Uiq  hasard  of  an  ex- 
penee  utterly  dfeiNropQrtio^iateta  ber  reah  vtAtB. — Brig 
£arah  Ann,  2  Saiarier,  207;  Gordon  v.  Maia.  Ma.  4  Fire 
Infl.  Co.»  2  Pick.  240;  Ship  Fortitad^  2  Smi.  248;  Flan- 
ders  on  Maritime  Law,  104«  n»  2;  1  Panqoaaon  Maritime 
Law,  aO;  ParBona*  Mer.  Law^  t76»  0.  &.    Acaae  of  siicb 
moral  naceaaity  h  p«t  b;  Lord  Teoterdei^  aaibllows:  ^'If 
on  tbe  bigk  eeaa  the  6hip  be  iu  iniminaiit  danger  of  aink- 
iug,  and  anothar  aUp,  appafckn^ly  of  anfllaieat  ability,  be 
passing  by»  the  master  way  remove  tha  cargo  into  aach 
•bip;  and  altbongh  hia  awa  abip  kappaa  t^  oatliv^  the 
storm,  and  the  iltbdr  parish^  with  the  oatigo,  he  will  oot 
be  answevable  f^  the  loaa."*^ Abbott  on  Shipping,  m.  p. 
365.    Bat  iio  aaoli  caaa  of  moral  necaaeity  ia  presented  in 
tbe  facts  upon  vhidi  the  coart  below^in  the  charge  which 
wc  are  cotisideringy  initracled' the  jary,  ibat  the  tran- 
ahipmefii  o£tiia  plAintilP.'8  <:rottoti  was  not  joatified. 

Itt  the  case  of.  Bryant  v.  Oo«i.  Ina.  Co.,  (6  Pick.  141,) 
tbe  coQ?t  aaat^  the  view  which  we  take  of  the  master's 
duty  iu  tkit  caaCi  in  tha  fallow) ag  language:  ''^The  law 
anthoriaea  thie  oiaatar,  in  case  of  ahipwiwcky  atranding, 
or  other  diaaetara^'  wfaidi  may  happea  withoat  his  faalt, 
to  acl^  fur  Ml  parlies  iatereated  in  their  absanae.    If  tbe 
ahip  abould  be  atraoded,  it  would  be  hia  doty,  in  behalf 
of  the  owner  of  tbe  ship,  to  get  bar  off  atid  proaecote 
the  voyage,  if  it  ooald  be  doaa  at  a»  eatpeaae  not  exceed- 
ing half  Ixer  value.    So^  if  thai  90uU  nxd  be  done^  be  has 
•aathority  to  pcoeare  anotker  ahip  to  aany  the  cargo  to 
the  port  of  destination.    If  the  cargo  were  damaged  by 
^  the  stranding, 'not  exceeding  one-kalf  of  the  invoice 
value,  it  would  be  the  duty  of  the  master,  as  represent- 
ing the  owMijr  of  it^  to  cause  it  to  be  rekdeu  on  board  of 
,  tbe  ahip,  if  that  were  in  a  condition  to  transport  it,  or, 
if  not,  on  board  any  other  ahip  which  he  could  procure 
upon  reaaonable  terms  on  account  of  the  ship-owner;  to 
the  eD4  that  the  ship-owner  may  earn  hia  freight,  and  the 
28 
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merchant  maj  have  bis  goods  a(  the  port  of  destinatioo. 
The  master,  in  a hort^  is,  in  aocb  oasea,  to  act  reasonably 
and  booestljTy'  with  b  Tiear  to  save  the  pi^erty  and  per- 
form the  vojage."  The  mere  stranding,  of  iteelf,  does 
not  necessarily  prodaee  a  neoessity  for  traQshipineDt. 
Nothvvitbatartdiag  the  stranding^  it  is  the  mast€r'8  duty 
to  get  th«  vessst  off,  and  ptx)S6cote  the  voyage,  if  he  oa& 
do  so;  and  no oonsideration  of  mere  convenience  to  him 
woaldJQstify  ib  transhipment. 

We  do  not  think  the  chargie  given  at  the  instance  of 
the  appellee  is  obhokions  to  the  objeetion  made  espeeiaily 
to  it  The  objection  is,  that  it  makes  the  transhipment 
improper,  anless  there  was  ho  other  reasonabk  way  of 
lightening  the  boat  in  the  power  of  the  captain,  at  Isca 
risk  to  the  platntiff  than  wae- occasioned  by  the  tranship- 
ment; and  that  the  jnry  were  thof  made  to  consider  the 
interest  of  the  plaintiff  sione,  and  not  of  the  boat-owner 
and  all  others  concenied,  in  determiaing  whether  the 
transhipment  was  proper.  We  da  not  think  the  cbai^ 
is  obnoxioDs  to  the  objection^  A.  way  of  listening  tbe 
boat,  which  woold  protect  the  plaintifi  at  the  espenae  of 
a4  others  concerned,  wonid  be  unreaaohaMe;  and  tbe  use 
of  the  word  rtasanalhe  \vtihe  charge  shows,  that  the  court 
did  not  intend  to  make  the  impropriety  of  tbe  tranship- 
ment depend  itpeii  the  fact,  that  there  was  another  way  ef 
lightening  the  b«iat,  which  would  produce  less  risk  to  the 
plainti^  iMt  which  would  invelve  a  disregard  sf  the  in- 
terest of  all  others  eonceroed.  If  the  charge  is  confused, 
and  tended  to  mishead  the  jary^  the  appellants  ought  to 
have  protected  themselves  by  asldng  an  explanation  at 
the  time.  What  we  have  already  said  in  paesing  upon 
the  first  charge,  will  meet  the  other  okjections  made  to 
the  second. 

Judgment  affirmed. 

Stoke,  J.,  dMs  not  asseat  to  the'  cc^reetness  of  the 
criticism  ef  the  kst  charge  given. 
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PAtTERSOK  vs.  FLANAGAN. 

[TftOm  ton  COKTERStON  Or  SLAVE.] 

1.  Etuibctnd^i  rigktt  in  mfi'9  attdfUorp  js^parate  4dale»'^Vmdet  the  Code« 
(1 1983,)  (be  hatsbfttkl  W  no  right  or  pover  to  mqrt^age,  for  hii 
ovn  indiTidiud  debt»  a  sUre  belonging  to  ths  wife'«  statutory  sep-. 
.  arAte  estate. 

1  Declarations  explanatory  t^ possession,  and  against  mteresU — Declara- 
tions, made  by  a'  person  wbo  has  the  potseeeton  of  a  slave,  to  the 
tfkti  that  he  holds  under  a  will,  and  claims  otilj  4  life^esiate  in 
the  slavft,  are.eompeteiit  evidence  on  the  principle  of  rts  geiii<t, 
and  aa  admispions  against  interest,  without  the  production  of  the 
wiU. 
J.  lUlevancy  of  etidencty  in  trover,  showing  time  of  slaveys  death, — In 
trover  by  the  wife,  after  the  death  of  the  husband,  for  the  conver- 
sion of  a  i^ave  belonging  to  her  statfitory  separate  estate,  which 
went  into  ihh  defendant's  possession  under  a  mortgage  executed 
by  the  hojBband  without  authority  of  law,  and  was  accidentally 
drowned  while  thus  in  his  possession,  it  is  wholly  immaterial 
whether  the  death  of  the  slave  occurred  before  or  after  the  death 
of  the  has(>and ;  con8e(inently,  the  exclusion  of  evidence  bearnig 
en  that  question  is  not  a  matter  available  en  error. 

Appeal  from  the  Cironit  Court  of  Wilcox. 
Tried  before  the  Uon.  Nat.  Cook. 

This  action  was  brought  by  Mrs.  Elizu  E.  Flanagan, 
anfaiDst  D.  A.  W.  PulteHon,  and  waa  commeDced  on  the 
2Ut  September,  1858.  The  complaint,  se  amended,  con- 
tained two  coQdts ;  the  firat  being  in  the  usual  fomi  of  n 
count  ia  trover  for  the  conversion  of  a  slave,  named 
BUeo,  the  property  of  the  plaintiff;  and  the  second 
ctaimiog  fifteen  hundred  dollars  damages  for  the  defend* 
aat's  oegiigeBca  ai¥l  want  of  proper  care  and  attention 
towards  the  slave,  while  in  his  possession  under  a  contract 
of  hiring.  Ko  pleae  appear  in  the  reoord.  The  slave  in 
ee»trOT#ray,  aa  appeared  from  the  evidence  adduced  on 
the  trial,  had  belonged  to  the  plaintiff's  paternal  grand- 
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father,  Vho  bequeathed  her  to  the  plaintiff's  father  for 
life,  with  remainder  to  the  plaintiff.     The  plaintiff  was 
married,  in  October,  1853,  to  James  M.  Flanagan,  who 
died  on  the  11th  M*vvl857.;  and  sljeowped  and  possessed 
said  slave  at  the  time  of  her  marriage.     The  defendant 
obtained  the  poafieebion  of  the  slave,  in  tbe  early  part  of 
the  year  1857,  under  a  mortgage  from  said  Flanagan,  to 
secnre  the  re-payment  of  a  sura  of  money  tent  by  him  to- 
said  Flanagan  ;•  and  she  was  acciitentally  drowned,  Telnle 
tlms  in  hSs  possession,  in  attempting  to  walk  across  a 
foot-log  over  a  creek,  on  returning  with  other  negroes' 
from  the  field  in  which  they. worked.     The  exact  time  of 
the  slftve'ft  death— ^whether  It  occurred  before  or  after  the 
11th  May,  1857,  when  sa5d  Flanagan  died — wae  fiot  ebown. 
The  defendant*!?  overseer,  the  only  witness  who  testtfied 
to  the  circumstances  attending  her  death,  coi^ld  not  state 
the  precise  time  at  Avhich  it  occurred;  and  the  court  ex- 
cluded all  the  eridenoe  oitered  by  the  defendaat,  for  the 
pniTpose  of  8h6wing  that  it  occnrrea  before  tBe  11th  May. 
Tliis  evidence  consisted  ot  the  report  Of  the  slave's  death 
ia  the  town  of  Camden^  which  was  about  one  mile  distant 
frotn  the  dofoudant's  plantation  ;  the  statement  of  a  wit- 
ness, who  lived  in  Camden,  that  be  had  heard  of  tbe 
slave's  death  before  Flanagan  died  ;  and  a  copy  of  a  news- 
paper published  in  Camden,  dated  the  9th  May,  which 
contained  an  account  of  the  slave's  death  on  the  6th  May. 
The  defendant  reserved  several  exceptions  to  the  exclu- 
sion of  this  evidence. 

On  cross-examination  of  one  Harwood,  a  witness  fijr 
plaintiff,  "defendant  asked  ^aid -witness^  whether  plain- 
tiff "s  father  had  the  possession  of  said  slave  in  his  life- 
time,  and  claimed  her  as  Ms  own  property;  to  which  the 
witness  answered  affirmatively,  and  elated,  in  r^ly  to 
other  questions,  that  said  slave  wae  delivered  to  plaintiff 
by  her  father'e  administrator,  abdttt  three  montbs  after 
his  death,  and  that  he  died  intestate.  Plaintiff* aeked 
said  witness,  on  the  rebutting  examination,  how  plain- 
tift*'s  father  claimed  to  own  said  clave;  and  the  witness 
answered,  that  he  claimed  to  o'Wri  hot  for  his  life  only. 
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Tke  ddfQud^vot  thou  askeii  the  ii^itQ^es^  whether  the  Iif<^- 
estate  waa  ^claimed. by  plaiutift"/6  father  under  a  docd 
orwUl.5  aodbeatt^wered,  tbatit  was  VH)dera  will.  T^erb- 
upon,  Uie  defeudaut  objeui,cd  to  the  proof  raado  Uy  the 
witue^s,  (th^  he  ou}y  clainied  a  Uf0-e8t|iU;e  ia  the  siavo,) 
ui^lesd  the. will  wad  praducod.  The  court  overruled  the 
objeotiouj  aad  permitted  i\ic  evid^^nce  to  remaiii  before  . 
the  jory  i  ^nd  the'defoudaul  qxceptud." 

The  plain  tiff  proved,  by  several  witaeeses,  docluralions 
made,  at  dilFerout  times,  bj  Ibe  defeudaot  and  the  plain- 
tiil'^a  deceased  husband,  as  to  the  terms  of  the  contract 
uuder  which  the  defendant  obtained  the  possession  of  the 
slave;  the  substance  of  these  declarations  beifig,  th^t 
Flanagan  mortgaged  tlie  slave  to  the  defendant,  to  secure 
the  c^-payitteut  of  asu^n  of  money  lept  to  him  by  the 
defeiidaiit.  She  aldo^  read  in  evidence  a  portion  of  the 
defendant'^  answers  to  ioterroga^tories  filed  to  him  under 
tho  statute,  in  another  suit  between  them,,  (in  wliicli  she 
sued  tor  the  converaioa  of  another  slave,  uamed  Frank,) 
in  the  following  .words;  "The  boy  Fra^ik  was  put  in  my 
po8se«aion  by  James  M.  Flauag-un,  in  ISoT,  for  tlu;  pur- 
pose of  securing  the  payriient  of  .$750,  paid  by  wio  for 
hiia;  and  the  understanding  betwejen  us  was,  tht;^  if  the 
said  money  was  iiot  paid  to  me  by  some  time  in  l)ecem- 
ber,  1857,  (the  tiipa  EOt  now  remembered,)  I  wu^^  to  eell 
Frank,  and  another,  negro  put  in  my  possession  by  said 
Flatiagan,  and  pay  myself  .the  amount/* 

*' After  having  charged  the  jury,  without  objection,  as 
to  th^  facts  aiopcssa^y  to  make,  said  slave  the  separate 
e6trtt)e  of  the  plaintiif  under  the  Code  of  Alabama,  the 
court'. further  .charged  the  jury  as  follows:  That  if  they 
found  from  the  evidence,  under  the  previous  charge  of 
the  cpoi't,  that  said  slave  was  the  separate  estate  of  the 
plaintitl*,  held. by  her  uuder  tbe  Code  of  Alabama,  then 
her  husband  had  no  right  to  mortgage  said  slave,  witliout 
her  knowledge  or  assent,  to  secure  a  debt  of  his  own; 
and  that  if  he  did  so  mortgage  said  shivo  to  the  defend- 
ant, and  the  defendant  took  possession  of  hor  ujider  the 
mortgage,  his  possession  so  held  would  be  unlawful  as  to 
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the  plaintiff;  atid  that  if  the  sla^e  wtt6  droWDed  while  so 
held  by  the  defendant,  the  defendant  would  be  liable  to 
the<)laintiff  for  her  value,  and  the  mortgage  of  the  has- 
band,  if  given  as  aforesaid,  wonld  not  protect  him-" 

The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  give  four  charges  in  writing;  the  first  and 
third  of  which  the  court  gave,  but  refased  the  others ; 
and  the  defendant  excepted  to  their  refusal.  The  charges 
so  refused  were  in  the  following  words: 

"2.  If  the  jury  find,  from  the  evidence,  that  the  plain- 
tiff was  the  wife  of  James  M.  Flanagan  in  the  early  part 
of  the  year  1857,  and  had  a  separate  estate  in  the  slave 
Ellen,  held  by  her  under  the  provisions  of  the  Code  of 
Alabama,  as  defined  in  the  charge  given  by  the  court; 
and  that  said  Flanagan  placed  said  slaves  in  the  posses- 
sion of  the  defendant,  under'a  contract  that  he  was  to 
have  the  use  of  the  slaves  for  the  interest  onr  the  money 
loaned  by  him  to  said  Flanagan,  until  the  then  next  De- 
cember, and  then  was  to  have  authority  to  sell  them,  if 
the  money  was  not  paid,— then  the  defendant's  possession 
of  the  slave  would  be  lawful  up  t6  December,  1867."' 

"4.  If  the  jury  believe,  from  the  evidence,  that  the 
slave  Ellen  went  into  the  defendant's  possession,  under  a 
contract  that  she' was  to  remain  in  his 'pospeseion,  as  a 
security  for  money  which  James  M.  Flanagan  owed  him, 
until  December,  1857,  and  then  be  sold  by  the  defendant 
to  pay  the  debt,  unless  sooner  paid,  and  the  hire  of  the 
slave  in  the  nreantime  to  discharge  the  interest  on  the 
debt ;  and  that  the  said  slave  died,  without  the  fault  of 
the  defendant  or  his  overseer,  before  the  death  of  said 
James  M.  Flanagan,  and  before  December,  1857,  then 
they  should  lifid  for  the  defendant." 

The  rulings  of  the  court  on  the  evidence,  the  charge* 
given  to  the  jury,  and  the  refusal  of  the  charges  asked, 
are  now  assigned  as  error. 


Morgan  &  Bykd,  for  appellant. — The  rents,  income,  and 
profits,  of  the  wife*s  separate  estate  under  the  Code,  be- 
long to  the  husband,  who  alone  has  the  right  to  sue  for 
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aod  recover  them^-^Wbitmftn  t.  Aberoatby,  88  Ala.  154; 

SessioDB  y.  Sessions,  38  Ala.  622;   Pickens  v.  Oliver, 

S9  Ala.  682.    He  is  entitled  to  receire  and  receipt  Tor 

tnj  property  belonging  to  his  wife's  separate  estate ;  has 

the  ri  j^t  to  invwt  the  proceeds  arising  from  a  sale  -of  it, 

or  to  use  them  for  the  benefit  of  the  wife ;  the  right,  also, 

*Uo  manage  and  control"  her  property  at  bis  discretion, 

aabject  only  to  the  revisory  power  of  the  chancellor;  and 

has  a  contingent  right  of  survivorship,  to  the  extent  of 

one-half  of  the  personalty,  which  becomes  absolute  on 

the  death  of  the  wife  intestate.     With  all  these  rights, 

interests,   powers  and  duties,  devolved  upon   him   by 

statute,  it  would  be. a  strange  construction,  which  would 

confine  his  '* management  and  control"  of  the  property 

to  the  passive  receipt  of  the  rents  and  profits,  without 

power  to  hire  or  pledge  the  property,  and  thereby  make 

it  produce  income  or  profits.     He  alone  can  determine 

what  is  the  most  judicious  mode  in  which  to  employ  the 

property ;  and  the  wife  can  only  avoid  his  acts  through 

the  interposition  of  the  chancellor,  when  her  title  to  the 

property  itself  is  thereby  endangered. 

D.  W.  Bainb,  contra, — The  principle  on  which  the  case 
of  Boaz  v.  Boaz,  (36  Ala.  334,)  was  decided,  is  equally 
decisive  of  this  case.  To  give  the  husband  power  to 
mortgage  or  pledge  the  wife's  separate  property,' without 
her  assent,  for  his  own  individual  debt,  would  enable  him 
to  defeat  the  object  and  purpose  of  the  statute,  asTdeclared 
in  that  case. 

STONE,  J.— [July  11,  1861.]— The  controlling  point 
in  this  record  arises  on  the  construction  of  section  1988 
of  the  Code.  That  section  reads  as  follows:  "Property 
thus  belonging  to  the  wife,  [her  statutory  separate  estate,] 
vests  in  the  husband  as  her  trustee,  who  has  the  right  to 
manage  and  control  the  same,  and  is  not  required  to  ac- 
count with  the  wife,  her  heirs,  or  legal  representatives, 
for  the'rents,  income,  or  profits  thereof;  but  such  rents, 
income  and  profits,  are  not  subject  to  the  payment  of  the 
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debts  of  t&e  h\f9ba&d/'  It  will  be^/heep  tfaAt  ibis  section 
of  the  Cede  yM^-  the  kgak  title  of  tbe  wife's  sepcuttte 
estate  in  hcrhasbaii^;  js^i^es.km  therigbt tomnnageand 
control  the  saioes  ^ad  reliev^es  him  fromsU  fxecountiibility 
for  its  iriixxne  Md  profits  to  the  wiffe,  her  bei^,  or  teg^ 
representatives.  TWe  provisions  of  ^he  stet^ie,  conferring 
on  the  hasbaod«tbe  right  of  eontrol,  Ai>d  ezeaipting  hiifi 
froBi  liability  to  ftceount,  go  no  furtbejr  than  this. 

Under  the  act  of  1850,  which  «ub6tant!ally  conforms  to 
the  section  of  the  Code  al>ove  copied,  this  coirrt,  in  the 
case  of  Weeras  V.  Brvan,  (21  Ala.  80S,)  considering  the 
riglits  of  a  surviving  httsband  in  tbe  statutory  separate 
estate  of  Ms  deceased  wife,  said  :  *'  Under  this  provision, 
there  can  be  no  doubt  but  that  the  basband  becomei 
tenant  for  the  life  of  the  wife,  {per  autre  vicy)  of  the  rents 
and  profits  <^f  the.  wife's  estate*  Tbe  right  *to  have  and 
possess,  oootrol  and  manage,'  her  property  daring  tlie 
coverture^  without  liability  to  acooont,  makes  him  so. 
Like  every  other  tenant  for  life,  he  is  entitled  to  emble- 
ments," &c. 

In  the  case  of  Bennett  V.  Bennett,  (S4  Ala.  56,)  we 
withheld  express  approbation  of  the  opinion  in  Weems  v. 
Bryan,  {sxipnif)  but  adhered  to  it  as  a  rule  of  property. 

So,  in  Pickens  v.  Oliver,  (29  Ala.  532,)  we  followed  out 
the  principle  announced  in  Wefeius  v.  Bryan ;  and, 
although  the  question  was  not  directly  presented,  we  said 
that,  in  ^he  rents,  income  and  profitjs,  of  the  wife's  statu- 
tory separate  estate,  the  husband,  during  the  continuance 
ot  the  trust,  is  entitled  to  the  entire  interest,  and  the  wife 
to  no  part  of,  it.  Th«  sanie  pri^eiple  bad  been  so.bstan- 
tially  affirmed  in  the  older  decision  at  the.  same  term  of 
Andrews  v.  Uuckabee,  30.Ala.  143.  And  in  Whitmap 
V.  Abernathy,  (33  Ala.  160,)  we  followed  this  principle, 
and  ruled,  that  the  wife  could  not  recover  from  the  bus- 
band's  vendee  tlie.hir^s  of  slaves  belonging  to  herseparate 
estate,  which  hii'es  accrued  during  the  continuance  of  the 
trusteeship.  See,  also,  Rogers  v.  Boyd,  33  Ala.  175; 
Smyth  V.  Oliver,  31  Ala.  39;  Durden  v.  Mc Williams, 
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26.  438;  Cowles  v.  Morgan,  34  Ala.  535;  Alexander  v 
SauJsbnry,  January  term,  1861. 

It  will  be  observed  t-hat,  in  most  of  these  cases,  the 
right  of  the  husband  to  the  rents,  income  and  profits,  is 
predicated  on  the  assumed  and  unqualified  ground,  that 
he  was  not  liable  to  account  therefor.  Such  was  the  state- 
ment of  the  principle  in  ^Weems  v.  Bryan,  and  the  later 
eases  followed  its  lead.  The  language  of  the  Code  is, 
that  the  husband  "is  not  required  to  account  ivith  the 
wifey  her  heirs,  or  legal  representatives,**  There  may  be  a 
distinction  between  a  general  exemption  from  liability  to 
account,  and  a  qualified  exemption  from  liability  to  ac- 
count mith  the  wife,  her  heirs,  and  legal  representatives. 
Whether  a  husband,  holding  in  his  hands  the  income 
and  profits  of  the  wife's  separate  estate,  can  be  made  to 
account  for  such  income  and  profits  to  creditors  of  the 
wife,  is  a  question  which  has  not  been  considered  in  this 
court,  and  we  do  not  novv  propose  to  consider  it.  l!^or 
will  we  inquire  whether  any  peculiar  significance  attaches  . 
to  the  form  of  the  expression;  "is  not  required  to  account 
with  the  wife,  her  heirs,  or  legal  representatives. V  These 
questions  will  be  disposed  of  when  they  arise. 

In  the  later  case  of  Boaz  v.  Boaz,  (36  Ala.  334,)  we 
think  we  furnished  a  much  more  satisifactory  solution  of 
the  question  under  discussion,  than  is  contained  in  the 
general  language  of  the  opinion  in  Weems  v.  Bryan,  fol- 
lowed, as  that  language  was  without  question,  in  the 
later  cases.  We  there  said,  "The  legislature,  in  making 
the  exemption  from  liability  for  the  husband's  debts,  cer- 
tainly did  not  look  alone  to  his  benefit.  It  would  be  a 
strange  anomaly  in  legislation,  if  the  husband  htvs  been 
clothed  with  a  right  to  the  entire  income  of  thoirtSyife's 
property,  exempt  from  liability  to  his  debts,  for  no  pur- 
pose beyond  the  bcstowment  of  a  peculiar  boou  upon 
him.  But  furthermore,  the  peculiar  language  of  the 
statute  is  indicative  of  an  ulterior  purpose.  It  first  de- 
clares, that  the  property  is  the.  wife's  separate  estate.  It 
then  vests  it  in  the  husband  as  a  trustee^  and. proceeds  to 

declare,  not  that  the  income  belongs  to  the  husband,  but 

Ik 
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that  he  shall  not  be  required  to  account  for  it.  The  hus- 
band, therefore,  holds  the  property  as  trustee,  and  is 
entitled  to  the  income,  merely  because  he  is  not  required 
to  account  for  it  as  trustee.  It  is  a  fair  inference  from 
these  provisions,  that  the  husband  is  not  vested  with  a 
title  in  his  own  right,  for  any  space  of  time,  to  the  wife's 
separate  estate ;  that  the  law  hafi  permitted  him  to  receive 
the  in*come,  with  the  purpose  that  he  might,  as  the  head 
of  the  family,  have  the  means  of  maintaining  that  family; 
and  has  made  it  free  from  liability  to  debts,  in  order  that 
his  misfortunes  and  thriftlessness  should  not  prevent  the 
accomplishment  of  the  purpose." 

In  promotion  of  this  line  of  argument,  we  may  well 
inquire,  if  the  legislature  intended  to  confer  on  the  hus- 
band the  unqualified  property  in  the  income  and  profits 
during  the  joint  lives  of  himself  and  wife,  why  did  they 
not  express  that  intention  in  plain  and  unambiguous  lan- 
guage ?  Why,  when  simple  words  would  so  much  better 
subserve  their  purpose,  employ  the  circumlocution,  that 
the  husband,  as  trustee,  should  have  the  right  to  manage 
and  control  the  property,  without  liability  to  a!ccount 
with  the  wife,  her  heirs,  and  legal  representatives,  for  the 
rents,  income,  and  profits  ?    If  the  intention  was  to  make  I 

an  absolute  gift,  why  restrict  the  language  which  ex- 
empted him  from  liability  to  account?    These  questions  , 
we  ask,  without  intepding  to  answer  them.  i 

It  is  not  our  intention  to  weaken  or  overturn  any  de-  j 

cision  heretofore  made,  bearing  on  section  1988  of  the 
Code.     Those  decisions  have  doubtless  been  acted  oni  | 

and  have  become  rules  of  property.     But  we  are  not  | 

inclined  to  enlarge  the  husband's  interest  in  the  wife's  j 

sepat^te  estate.  j 

Following  out  the  principles  declared  in  the  case  of         j 
Boaz  V.  Boaz,  {supra,)  it  is  manifest  that  a  mortgage  or  | 

pledge  of  the  wife's  separate  property,  by  the  individual 
contract  of  the  husband,  and  for  his  individual  debts,  is 
not  within  the  pale  of  the  authority  which  the  woman's 
law  confefft  on  the  husband  and  trustee.  The  intention 
and  policy  of  the  law,  as  was  shown  by  the  result  of  the 
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case  of  Boaz  y«  Boaz,  are,  that  the  wife  shall  receive  a 
support  from  the  labor  aad  income  of  the  separate  estate. 
Heoce,  Mr.  Boaz/ by  withdrawing  his  protection  and 
sapervision  from  the  home  of  bis  family,  was  declared  to  ' 
have  forfeited  his  right  to  continue  in  the  exercise  of  the 
trust ;  and,  for  that  cause  alone,  he  was  removed. 

So,  in  this  case,  Mr.  Flanagan,  by  mortgaging  the 
slave,  for  his  own  debt,  has  assumed  an  ownership,  and 
control  of  the  property,  not  compatible  with  the  purposes 
of  the  trust.  This  can  wot,  with  any  propriety,  be  classed  . 
as  an  act  of  management  or  control  of  the  property,  with 
a  view  to  the  maintenance  of  the  family.  It  is,  so  far  as 
we  can  discover,  a  placing  of  the  property  beyond  the 
reach  of  the  family ;  not  as  a  means  of  securing  to  the 
wife  the  enjoyment  of  her  property,  but  as  a  means  of 
raising  money  for  the  benefit  of  the  husband. 

If  we  were  to  hold,  that  the  statute  confers  on  the  hus- 
band ilie  right  to  so  dispose  of  the  separate  estate  of  the 
wife,  it  would  follow,  that  the  wife  could  not  complain  of 
this  rightful  exercise  of  authority;  and  would  not  such 
jprinciple  arm  the  husband  with  power  to  defeat  the  very 
object  of  the  statute,  as  declared  by  itself,  and  by  this 
court  in  the  cases  of  Bmyth  v.  Oliver,  and  Boaz  v.  Boaz? 
W^  will  not  further  elaborate  this  view. 

That  the  husband  may  hire  or  lease  out  the  separate 
property  of  the  wife,  as  a  general  rule,  we  will  not  deiiy. 
Such  hiring  or  leasing  may  be  one,  and,  in  the  circum- 
stances, the  most  advantageous  mode  of  maintaining  the 
family  from  the  income  of  the  separate  estate.  This 
power  might  be  abused;  and  for  the  correction  of  that 
abuse,  the  interfer^ce  of  the  chancellor  may  be  invoked, 
•—with  what  success  or  show  of  right,  we  will  not  now 
anticipate. 

It  results  from  what  we  have  said,  that  the  circuit  court 
did  not  err  in  giving  the  first  affirmative  charge,  and  in 
refusing  the  seeond  and  fourth  charges  asked.  The  sec- 
ond affirmative  charge  was  not  excepted  to,  and  we  need 
not  con8t<ler  it.  ^ 

[2.]  The  court  did  not  err  in  admitting  in  evidence  the 
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declarations  of  Mrs*  Fianagaa's  father,  made*  while  he 
was  in  possession  of  the  slaves,  and  explanatory  of  his 
possession;  also,  in  disparagement  of  his  title.  That  he 
claimed  to  hold  them  under  a  will,  or  sapposed  will,  can 
not  vary  their  legality  as  res-gestx  declarations. — Shep. 
Dig.  591,  ei  seq.;  Thomas  v.  Degraffenreid,  17  Ala.  602. 

[3.]  The  testimony  offered,  tending  to  show  that  the 
slave  Ellen  died  anterior  to  the  death  of  Mr«  Flanagan, 
was  wholly  immaterial,  and  was  rightly  escluded  on  that 
ground,  if  no  other. 

Judgment  affirmed. 


ALEXANDER  vs.  SAULSBURY. 

[action  on  opes  account  for  goods  sold  and  DEUVEilRD.] 

1.  Validity  of  xale,  hy  wife  alone,  of  slatntory  separate  estate  ;  ickeiker 
action  lies  to^  recover  agreed  price. — A  sale  by  the  wife  alone,  without 
the  concurrence  of  her  husband,  of  property  belonging  to  her 
statutory  separate  estate,  is  al^olutely  void,  and  passes  Dothingto 
the  purchaser;  and  the  wife  cannot  miintain  an  action  at  law,  in 
her  own  name,  to  recover  the  value  or  agreed  price  of  the  prop- 
erty. 

Appeal  from  tke  Circuit  Court  of  Barbour. 
Tried  before  the  lion.  Jno.  Gill  Shortbr. 

The  complaiut  iu  this  case  was  in  the  following  words: 

"Mary  S.  Saulsbury  ^  The  plaintiff  claims  of  the 
vs.  >  defendant  fifty ^six    96-100  dol- 

Ezekiel  Alexander.  )  lars,  due  by  account  for  goods 
and  merchandize  furnished  by  plaintiff  to'  defendant,  at 
his  instance  and  request;  which  account  was  payable  ou 
the  Ist  January,  1854,  with  interest  thereop.  The  plain- 
tiff avers,* that,  at  tlie  time  of  the  parehaaa  of  said  goods 
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and  znercbandise  from  her  by  tb«  {defendant,  and  at  the 
eommencement  of  this  smt,  she  (tbeeaid  plaintifi)  was  a 
married  woman,  and  had  a  separate  estate  secured  to  her 
separate  use  by  virtue  of  a  statute,  passed  by  the  lejE^isla- 
tHre  of  Alabama,  commonly  called  *the  woman's  law;* 
and  that  said  goods  and  merchandize,  so  furnished  to 
defendant  at  his  instance,  were  a  part  of  her  said  separate 

estate." 

• 

The  defendant  demnrred  to  the  complaint,  on  the 
following  grounds:  "1st,  bscause,  on  the  facts  stated  in 
Ae  camplaint^  the  plaintiff  has  no  right  to  maintain  this 
aetion  iu  her  own  name;  2d,  because,  on  the  facts  stated 
in  said  compJai^t^  the  plaintiff's  husband  should  have 
been  joined  as  co-plaintiff  with  her;  and,  8d,  because 
tiie  facts  stated  &il  to  show  soch  separate  estate  as  will 
authorise  tbe  maintenance  of  this  suit  by  her  alone." 
The  overruling  of  tbe  demurrer,  with  other  matters 
wliidi  require  .no  particular  notice,  is  now  assigned  as 
error. 

B.  C  BuLiiOCSK,  for  appellant,  cited  Pickens  v,  Oliver, 
29  Ala.  582;  and  Qibbona  v.  Marquis,  ib.  672. 

OoLD'fflWAlTBy  RicSB  k  BSMPfiS,  coHira^  cited  High  v. 
ITorley,  83  Ala.  190;  Sanndecs  ▼.  GarreU,  83  AJa«  454; 
Smyth  V.  OUver,  31  Ala,  86;  Dmke  v,  Gloif'er,  30  Ala. 
MS;  i&nd  Dnnaaii  r.  BtewaK,  S5  AU«  408, 

B.  W^  WALKBH  J.~[F4»b.  14,  J8ftl.]— A  warried 
woman;  .hatu^  a  .statutory  acf^.rate  estate,,  e^IIh  mt^  de- 
livers to  tke  fkifefiaa^r  t  parHoaof  th^  san^,  wAtb^dttiie 
cimcdn*eDoaftf  bee  hasband;  atn,  ^he,  by  suit  qponAhe^ 
contract,  in  b«r  orwti  .Bal«ie»  n^oovep.of  ;t)i«  {KQi^tib^r  ti»9 
vnlae,  ^r.agrMd  priM  of.  the, lyrapei^y  ?  Qor .ppiniou  is, 
tbat  this  q«eflti6o  auuit  bA  a»8«e«tr^  ii^  ib^^g^Yt^    . 

6M«ion  Siaiof  t]ia€o4a  iNTOvUlfs^  tiiat*'^Ji^wba,idd  aad 
wlfb  nwt  k0  |«iQ»d,  eit^ifv'  aa  p^atiilior  4<^i»dftp|ts, 
when  the  wife  has  interest  in  the  subject-matter  of  the 
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eait,  anless  the  8ait  relate  to  her  separate  estate,  when 

she  mast  sae  or  be  saed  alone."    Tbe  eBed  of  this  see- 

tioQ  was  very  carefully  considered  by  the  court,  in  Pickens 

▼.  Oliver,  (29  Ala.  528 ;)  and  it  was  there  held,  that  tba 

rale  established  by  the  latter  clause  of  this  section,  ^^rnnst 

be  confined  to  suits  for  tbe  corpus  of  the  property,  and 

for  damages  to  the  property  itself,  as  distinguished  from 

its  use."    This  is  clearly.not  a  sait  "for  damages  to  the 

property  "  constituting  the  wife's  separate  estate.     If  it 

can  be  maintained  at  all,  it  must  be  upon  the  ground, 

that  it  is  a  sait  for  the  corpi«  of  the  property.     Although 

all  the  property  of  the  wife,  held  by  her  previous  to  her 

marriage,  or  which  she  may  become  entitled  to  after  her 

marriage,  in  any  manner,  is  her  separate  estate,  and  ti 

not  subject  to  her  husband's  debts;  yet  all  such  separate 

estate  "vests  in  the  husband,  as  her  trustee,  who  has  the 

right  to  manage  and  control  the  same,  and  is  not  required 

to  account  for  the  rents,  income  or  profits,  to  the  wife, 

her  heirs,  or  legal  representatives."— Oode,  §  1988.     Thur 

it  will  be  seen,  that  the  corpus  of  the  property  belongs  to 

the  wife,  while  the  right  to  control  and  manage  the  same, 

free  from  accountability  for  the  rents,  income,  or  profits, 

is  vested  in  the  husband.     Section  1984  provides,  that 

"the  property  of  the  wife,  or  any  part  thereol^,  maybe 

sold  by  the  husband  and  wife,  and  conveyed  by  them 

jointly,  by  instrument  of  wtiting,  attested  by  two  wik- 

nesses."      This   provision    is  obviodsly   naftlrictive   of 

the  right  of  disposttion,  and  was  dombtlen  intended  to 

prohibit  the  sale  of  the  wife's  property,  except  such  as 

'  itfight  bb  made  by  the  husband  and  irtftk^^-^myth  v.  Oli- 
ver, tl  Ala.  4&  See,  also,  Whitman  V,  Ahteraatby,  a&  Ala. 
16$;  B6gef8  v.  Boyd,  89  Ala.  175;  Drake  t.  Glover, 
Z»  AIa«  889.  We  think,  therefore,  that  fttfaoafirr  of  her 
statutory  separata  estate  by  the  wife,  witfaovi  the  concur- 

retted  of  the  husband,  in  the  manner  pfovidad  by  the 
statute,  is,  in  'a  court  of  law  aft  least,  absolutely  void,  aad 

pasee4  nothing' to  the  purehafeer.-^'-43M8iiiith'v.  Flower, 

lA  last,  MT.    The'  title  to  tb<e  property  to  ti»niferred  if 
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ID  oowise  affected  thereby,  aad  the  property  remains,  as 

befi>re«  the  separate  estate  of  the  wife. 
By  the  common  law,  a  married  woman  can  neither  sne 

nor  b.e  sued  alone,  and  all  can  tracts  made  by  her  are  void. 

1  Parsons  on  Ooq»  286,     These  disabilities  of  coverture 

the  Code  modifies,  bat  does  not  destroy.  Beyond  its  ex- 
press provisions,  married  women  are  no  more  sui  juris 

than  they  were  before  its  adoption. — Pickens  v.  Oliver, 

29  Ala.  528.  Hence  it  follows,  (so  far,  at  least,  as  a  court 
of  law  is  concerned,)  that  a  married  woman  has  no  legal 
capacity  to  contract  in  relation  to  her  separate  estate,  ex- 
cept for  the  purpose,  and  in  the  manner,  provided  by  the 
Btatute;  and  as  a  sale  of  such  separate  estate,  made  by 
the  wife  alone,  without  the  concurrence  of  the  husband, 
is  nnaathorized  by  the  statute,  every  such  contract  of 
sale  is  void;  and  being  void,  it  can  form  no  foundation 
for  a  suit  at  law  in  the  name  of  the  wife. 

It  will  not  do  to  say,  that  a  married  woman,  having  a 
separate  estate,  is  capable  of  electing  to  have  either  the 
property  sold,  or  the  value  or  agreed  price  thereof;  and 
that,  on  her  electing  to  receive  or  sue  for  such  value  or 
agreed  price,  it  becomes  her  separate  estate,  in  lieu  of 
the  property  sold,  which  she  is,  by  such  election,  estopped 
from  ev^  claiming  thereafter.  If  ibis  be  ^o^  of  what 
avail  would  be  the  provisions  of  the  statute,  that  the  hus- 
band shall  manage  and  control  the  estate,  and  receive  the 
profits  without  liability  to  account  to  the  wife,  her  heirs, 
or  representatives;  and  that  no  part  of  the  property  shall 
be  sold  without  his  concurreoce?  .If  we  are  to  yield 
obedience  to  the  statute,  we  mast  hold,  (wbepever,  at 
least,  the  question  arises  in  a  court  o^  law,)  that  a  married 
woman  is  incapable,  by  any  independent  act  or  contract 
of  hers,  of  converting  the  corpus  of  her  separate  estate. 

It  is  true  that,  in  the  case  of  a  wrong-doer  selling;  prop* 
erty  without  title,  th^  purchaser,  while  he  holds  under  a 
contract  of  sale,  cannot  resist  the  payment  of  the  pui^ 
chase-money. — Dancan  v.  Stewart^  26  Ala.  418*  But  it 
never  was  understood,  that  a  person,  by  contn^cting  w;th 
a  married  woman,  admitted  her  right  to  sue  in  k^  pvn^ 
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name  on  the  contract,  or  precluded  himself  from  pleading 
her  coverture  in  bar  of  such  a  suit.  On  the  contrary, 
the  rule  of  the  common  law  is,  that  if  the  wife  sell  any 
thing,  her  husband  alone  has  the  right  to  recover  the 
price. — 1  Parsons  on  Contracts,  286-7. 

As  the  rulings  of  the  circuit  court  were  in  conflict  with 
these  views,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 


MANLY'S  ADM'R  vs.  TURNIPSEED  and  WIFE.  i 

[dCTINUB  foe  8LAVKS.] 

i.  When  statute  of  limiiations  begins  to  run. — The  f  tatule  of  limit»- 
tions  does  not  begin  to  fud  against  an  intestate's  estate,  until  the 
appointment  of  an  administrator ;  but  it  is  not  necessary  that  ther^ 
should  be  a  domestic  administrator,  when  the  intestate  dies  in  a 
foreign  State,  and  administration  on  his  estkte  is  there  granted  by 
the  proper  tribunal,  although  such  foreign  administrator  may  have 
never  had  Jbiis  letters  Recorded  here,  as  authoriaed  to  do  by  the  act 
of  1821.    (Gtey>  Digest,  227,  {  31.) 

2.  What  conHituUi  adverse  poaeetsion. — A  knowledge  on  the  part  of  aa 
adverse  bolder  that  his  title  is  defective,  does  not,  of  it^el^  pre- 
vent the  operation  of  the  statute  of  limitations  in  his  favor. 

'   Appeal  from  the  Circuit  Court  of  Calhoun.  i 

/  Tried  "before  the  Hop.  8.  D.  Hale. 

This  action  was  brought  by  M.  J.  Turnley,  as  the  ad- 
miuistrator  of  Washington  Manly,  deceased,  to  recover 
a  negro  woman  named  Elizabeth,  and  her  five  children; 
find  was  commencied  on  the  12th  Alarch,  1857.  The  de- 
fendants pleaded,  «*in  short  by  consent,  ne  ungues  admin- 
istratar,  the  statute  of  limitations  of  six  years,  and  the 
general  issue,  with  leave  to  give  in  evidence  any  matter 
that  might  be  specially  pleaded,**    The  woman  Elizabeth, 
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)oB|^.U  t^id  Wa^bingUM  ^Mlf  »t  ;th«  time  of^fajg 

4«ith,  irUeli  occurrid  ia  JaM^  1839»  %t  kit  retulanof  ,>[i 

SUwart^i^i^ty,  Q^gi^;  bodying  inttitfte^fin^leaFiFig 

8  wiclaw  i^d  «ev£rtJl  ahtldi;#ik    In  Qetobf  ii  18M,  the  wi^- 

ow  #nd  abildren  remori^  to.CAlhoao  ep«^j»  41abitmf, 

briogiog  tbe  glares  with  thAim.    In,  Deeeiabar^  1988,. tlU 

orphans'  eoort  of  Galhono  appointed  WiUiam  Walk^ 

guardian  of  eaidrnteatirte'emiiorebildreo;  and  be  ob^' 

tiooed  to  fjctt  in  that  capacity,  bari-ng  tbe,  control  af  d 

maDage9iie»t  of  tl^e  tlave%  until  the  2Sd  Jani^pu^,  1849, 

when  he  leaigp^d,  and^enry  ^AmariQe.was  appoiptod 

gaercUan  in  bis  ataad.    Some  t^ne  donng  t^  jr^emr  18i2 

said  Apiacine  marded  tbe^inteatate'a  widow^aad  he  ooa- 

tiofied  to  act  ae  the  gnardiai;!  of  tbe  cbijdfeai  baTiog  the 

poeseaaion  atid  coptrol  of  tbe  elayei,  until  tba  $d  ¥^rc^^ 

t  1848^  ivbea  be  resigned,  and  WiUiam.3ai;k;0r  was  ^ppf  inh 

ed  by  said  court,  guardiap  of  said  children*    In  Kovejqa- 

ber,  1844ft  said  Barker  applied  to  ^aid  cowt  fqr  aa  o];i)9r 

to  pell  the  slaws;  alleging,  as  the  grouud  olbifik  4j>p)up^ 

tioa,  that  the  intestate's  |vidow  (then  Mrs.  Aipiarine)  wp* 

entitled  tp.  a  distfibuti?^  8blu*e  of  them,  and  that  tb:^ 

eeuld  aot  be  eqaiilly  divided  without  a  sale.    Th;i  cowl 

granted  tbe  ord^r,  and  the.  slaves,  wei;e  sold,  parsqantf  to 

its  termsi,  on  28tfa  December,  1848,  and  wasepur^bs^Vid 

at  the.sal«(  by .  said  Amarine>,  who,  on  tbs  $th  Deceip- 

ber,  18^  spl4  I^Pd  eonveyed  them  to  tha>  dof^udw^ti^ 

The  plaintiff's  letters  of  admiaistration  svtem  graa^eci^  ^j 

tbe  probata. cpurt  of  Calhoon  co«»nty,  on  tbe  ,10tb..Mi^b, 

i8S7«    There  had  b^en  no  previous  adioinistraitiQa  on  said 

estate  in  tbisStata;  b«|t  lettj^rs  of  admi^istralkm  bfd 

been  granted  by  the  proper  court  in  Stewart  %Q^^tf^ 

Oeprgi^  oa  tb^  llth  Jannasyi  1847,  to  .oaa  Ghoj^  L« 

8mitb»..        .;  » 

On  tba.fi>pagaitag  £scts»  tba  eoart  ohargad  Dms.  jujgr  aa 
foUowa:  ^*If  the  jury  belieye,  from  tbe  earidenee,  that 
Washio|^tM.  MsBly  died  in  Qeorgiat  iJ»  18i28«.  the  owii^r 
at  tbe  womaa  Eliaabetb ;  and  that  tbe  ptbpr  fitgrofs  aufd 
far  are  tbaehildrfo  of  EliaabeA ;  aod  that  isod  f¥^§t^0h 
29 
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ghotHyaftwthe  death  t)f  g«id  Manly,  wtwife  to  Alabam« 

with  his  widow  flnS  chlldrem  and  that  in  December, 

18*8,  Barkef,  acting  as  the  gtfar^f/tn  of  said  thtfdfei), 

'hefdAtfd 'Maimed  the  negro^,  as  such  gaafdi»ti,  in  good 

fcith,  and,  oh  that  day,  Sold  them  under  an  order  6f  the 

•tn'J)hkc9^  edoit  of  said  cotrnty,  believing  that  he  was  sell- 

fngand'  conveying  a  good  title;  and  that  Araariire  be- 

'came  the  pnrchascr  at  said  sale,  iA  good  fkith,  and  ats 

^faif  price,  believing  that  he  wtis  biiying  a  good  title ;  and 

'that  h6  compiled  with  the  terms  of  the  sale,  took  posses- 

•sion  of  the  slaves,  and,  in  good  faith,  openly  held,  claimed 

and  controlled  them  tts  his  own,nntil '^he  6th  Decern- 

'lef,  185$,  and  then  sbld  them  to  the  defendantar,  Ibr  a 

Ikir  and  fall  |5nce,'bel"ievlng  that  ht»  was  selling  a. perfect 

title;  An  (J  that  the  defendants  purchased  in  good  fiitth, 

Relieving  that  they  were  obtaining  a  good  title;  and  held 

and  clairted  the  slaves  openly  as  their  own,  down  to  tbe 

bonimencement  ot  thiB  snit;  find  that  George  L.  Smfth 

Was  appointed  adniinistrator  of  the  Estate  of  said  Wash- 

logton  Ma-nly,  \n  Stewart  comity,  GeorgTa,  on  the  11th 

"January,  1347,  (is  shown  by  the  record  which  lias  been 

^•read  in  evidence,)  where  said  llanly  died;  arid  that  said 

*  Smith,  At  the  time  of  his  said  appointment',  had  notice 
■  that  said  flaves*  were  in  the  county  of  Calhonn  or  Rss- 

dolph,' Alabama,'— then  the  statute  of  limitations  had,  at 
the  timfe  this  suit  was  brought,  barred  any  action  tore- 
cover  the  slaves  by  an  administrator  of  said  estate,  atri 
* ftiey  must  tfnd  for  the  defendants.**  '  - 
y  Th^plaintiffexcepteid  to  this  charge,  and  requested  the 
'  cbtirt  to  give  the  following  charges,  which  thfe  court  re- 
"ftise^Tto  giv*,  and  the  plaintiff  excepted- to  their  refbsri, 
*o-wit:  ' 

^  •^  1.  If  thejtiry  believe  that  the  Slaves  w^re  otigitii^lly  the 
property  of  Washington  Manly,  who  died  in  Oeor^ia,  in 

*  1839 ;  ahd  that  said  slaves  were  removes!  into  thit  State  ia 

*  1839,  by  the  widow,  without  any  administration  tbereoa, 
,  and  have  contrniied  in  this  State  until -the  present  time; 

and  that  there  was  no  administration  on  Hanly's  estate 
In  Jklabamai  until  the  plaintiff  was  appointed  in  1887, 
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-*4ben  the  statute  of  ikniutiofift  would  tmt  Hifa  in  fatMr' 

o/lhedef^udaifHH  Until  tln^  plalntifTs  Mid -appoiBtYAentf 

*<2.  Iftfae  Jafjr^ettore'thsD  tlMfltavee  "t^M^  «iiM4he* 

property  of- WashifigtoB  MAnly,  Md  w«re  M«iO¥ed  fVoiU' 

Borgia,  by  the  wldo#,  wltb^t  miy  a4iniiilit»atiofei  there'll 

on,  and  have  oonttnfsecf  fn  thiis  State  until  the  preFent*^ 

time;-  attdtfaai  tliete  has  been  no  admibi^tralioto  oo  atM* 

tJAreu,  in  tbia  Btate,  xiiitil  the  plaintiff  ^Aras  appointed  in' 

1867,— then  the  statute  of  limitations  did  not  ram  in  fa-* 

vt>r  of  the  def^danfb  untit  the  plaintiff  wb9  appointed* 

idminifttrator,  afthough'Q^ofgeL.  Smith  wa»  appointed* 

administrator  of  said  estate,  in  €l^eorgia;1n  the  ye»r  1847.' 

^*8.  If  the  jury  iyelieve  thrit  Amarine,  jit  the  time  he^* 

perehaaed  the  slaves,  had  a  knowledge  that  there  had< 

been  no  administration  on  Manly's  eetate,  then  he  took'' 

ntf  title  by  hie  pnrcbaee  ;  and  if  the  defendants  had  no- 

,ttee  of  a  defeet  of  title,  when  they  purohafited  from  said 

Amaritie,  they  took  no  title. 

*^  4.  Th9  appoi*ntmeut  of  Barker,  as  goardiau  of  Nan-'* 
ly's  children,  gave  him  no  rights  over  the  property  of  * 
Ma«]]y's  estate  here. 

-  ^'  6.  If  tlMi  slaws  were  originally  the  pre^rty  of  Wash- 
iagtofi  Mknlyv  who  died  in  Georgia  in  18W,  and  were  > 
remofid  be#e  by  bis  widow,  without  administritioi^  and  i 
htn^'^ofttiniied  in  this  State  tip  to  the  oommenceraent  of* 
tkit  0«lt,— then  the  a^oifitment  of  8ii|ith  iti  1H47,  asV* 
siiowaby  the  recerd,  did  not  vest  the  property  ia  him  m-  - 
administrator,  and  the  etatate  of  limitatione  eould  DOt« 
rm  agvSfist  pkdutift  VBtil  bis  own  appointmeart.  « 

'*C.  if  ttejmry  believe  that  AniariDe  bought,  at  the 
giKtrdiav'a  sate,  with  a  fall  knowledge  that  the  slaves  had  * 
never  Jmm  adninlstered  npon,  either  in  tins  State  or  in  < 
Georgte,  then  lie  porcbase  waa  not  in  good  faitb,  and  the  f 
8latii«t  woold  not  ran  in  his  iiror;  atid  then,  if  the  ds^  t 
fendanis  have  not  held  the  slaves  more  timn  six  yesrs 
mee  tlMy*  puichAsed  from  Amarine,  the  statute  wonld  t 
neiefte^t  abetrin  iiiatr « fisvor,  idtkongh  Sestth  wwap-*> 
pelnted  in  1847  in  GMrgia.  i 

^7.  If  theiory  briieve^  from  tbeevidenee,  that  the  wo-  * 
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Biiia  £rtt»t|0ittw«4  t^  {>ro{^rty  of  pkirltiff'ainU6U^e.  at 
the  iim%  of.Ua  dd»tb  id  GeiHYM  in  ISSft,  4Mid  w«i»  brought 
to  Akbii0i%«bortly  lifter  md  iu4edtttte>  death,  by  his 
i^idow ;  imd  ^bat  aaid  widotr  mrried  Benrj  AfDariaam 
thi&  8t«te;  an4  tbM.  said  Amffin#  tqok  possesaien  of 
•ai4  ala^ea^M  tb^faardian  of ipiid  Maoljr's  ohildrep,  kno\?<r 
11^  that  'iaid  §ia«^€i9  bad  [not]  boeti  adni^i«ter»d ;  and 
that  the  alavta  afterwarda  weut  into  the  posiesiioa  of  Bar-. 
ker,  at  the  guardi*n  of  said  minor  hejrs^  and  were  add  bj 
bim  as  aacb  gaardiaY),  kuoiwiaj^  that  up  adminiatratioQ, 
had  baaa.badiN)  thecB,  and  were purpbaaefl  attbeaaleby 
■aid  ▲mariaov  ivttb  aucb  knowledge,  apd  the  defeodanta. 
Iu4  koowUdge  that  aaid  alare^  hM  nerer  been  adraioie- 
tered  opoti,-^ there  coaM  be  t^  good  faith  in  aaid  a^yeral 
aalea  aod  parchaaes." 

The  €har|§^  giv^n  by  the  court,  the  refnaal  of  the  pev- 
era]  charges  aaked,  and  the  rciliags  of  the  court  oa  %naa* 
tions  of  evidenqe,  to  which  exceplioM  wei^reeerredi^bat 
which  reqair0  eo  pailicjQlar  aottcey)  are  Aow  assigfied  a§ 
error* 

•  f.'t 

6.  C.  WoAnsXy  for  appellant-^ When  a  p«ife»OD  dies 
intestate,  tha  atatuteof  iimitations  does  not  bsgia  l» 
rai^  against  his  estate,  nDtt4  the  appointmeat  of  ao  ad-^ 
ministrator  who  is  capable  of  soing.^ — IiaiWami  ¥.  Ijay» 
24  Ala.  180;  Wyatt  ▼.   Ratabes  2»  Ala.  510.    As  the 
pknntiff 'a  lettets  were gt-anted  only  a  lew  daysbefc^re  the  • 
atiit  was  oomittaoeed,  aaid  there  had  been. no  previoas  ad- 
miDistration  on  hie  intestate's  estate  in  this  StaUi^  bis- 
claim  eofikl  not  he  ban^d   by  the  statnte,  wnleaa  the 
appoiBtmeDt  of  an  adminiatmlor  in  Georgia^  in  1847, . 
brought  the  case  within  the  operation  of  thaslafcsili^  Bui 
DO  soeh  effect  oan  he  attribsited  to  the  foreign  adminia- 
tratioB.    In  tha^  absence  of  atatntary  regakitioaa,  a  gtat^ 
of  letters  of  administration  has  no  extra^temtorial  ope* 
rttkion,  an4  an  admtnistratar  eaa  neither  ana  nor  be  sned  - 
in  nnoiber  State.^-Vanghan  r.  Northnp,  16  Paters,  S;  Bar* 
risen  v.  Mahomer,  14  Ala.  884  Under  our  statute,  (Cray's 
Digest,  2S7,  i  SI,)  a  foreign  adminietmtor  BB«iy  stie  her6| 
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ii{U>B  complying  ¥jri(h  oertiUB,  ^ooditioas;  oue  of  wbick 
oonditioiis  is,  th^t  be  ^hall  first  have  bis  ieUerft  racprded 
here,  aadgiv^iboiid  **for  the  ikitbfol  adQiiuiatmiion'!  of 
the  ##90tBi  aad  the  statute  ^zpves^ly*  provi4s%  that  be 
abail  <M>t  be  eolitled  to.receiye  or  recover  aay  propertjr  qf 
th«  estate,  until  be  has  eeiopUed  with  these  iteqoisitions* 
A  epiBplianea  with  these  paovisiout  makes  an  aucillarj 
admioi^ratioi}  here* — RobiQsoQ  y«  Bobiuson,  U.Ala.  950. 
Jl  foreijp  administrator  is  not  bouud  to  siie  here :  it  is 
not.  bUdQtj  to  soe  here,  and,  he  is  no)  guilty  of- a  dewMr 
kurii  for  a  fai.lare  to  sae.— Davis  v.  ttnaith,  5  Geo.  29i^  If 
tbo  Georgia admiuistrator  was  not  boiM^d  )o  sae  here9ao4 
coold  f^ot  demand  or  recover  the  property  without  fir9| 
eomp]^'\ng  with  the  reqai^tiona  ak  our  statatos,  po  right 
0f  action  vested  in  him  by  hie  c^poiatment,  aaii  thesti^t* 
ute  of  limitations  did  not  begin  to. ran  against  him.*-T 
6  Bacon's  Abr.  898,  note  a;  Johnson  y.  Wfen,  3  gtew;^ 
179$  1  JKelly^  (Geo.)  880.  If  ^e  had  coaat'li^c}  with  aM 
the  eonditioQs  imposed  by  tb^  statute,  and  then  coob- 
meoced  sait  to  r^iv^r  the  slavesii  his  action  migbr  bav# 
been  defeated  by  the  appoiatmeut  of  a  domestic  udmlat 
ietrator.— Bropgbton  v.  3radlej,  84  Ala.  694 ;  .8  Maas* 
£40.,  An  ezeoutor  moy  eonameuce  ;ftuit  before  l.c  qualit 
iies  ;  but  the  statute  of  limitations  does  apt  be^n  tornni 
until  bis  qualification  and  acceptance  of  the  trust. — 6  Qeo. 
816. 

2*  To  render  a  pl^a  of.  the  statute  of  limitations  availt 
ablc%  there  must  be  an  adverse  possession  ;'ai)d  tf^eoustv 
tate  an  adveree  possession,  the  holding  most  be  in  good 
faith^  and  without  notice*  The  defendants  had  94i%wi 
koowledge  of  tjiie  defect  in  their  own  title,  and  are  cbarge- 
able  with  im^plied  notice  of  tbe  plaintiff's  claim.^i-Jobn* 
aan  v*  Thweatt,  18  Ala.  .747 ;  lielson  v.  Allen  k  Harrisi 
XYerger,  360,  .     . 

the  atatui^of  1821,  (Clay's  digest,  227,  §  $1,) the  Georgia 
administrator  .bad  H  right  to  oommence  suit  l^ere>{ov  the 
racoverj  ctf  the  slavfs ;.  and  be  was  only  required  to  reoord 
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his  letters, ^ye^bond,  Jto.,ftftof  tbereaditiotf  of  ajnd^ment 
tn  Ms  farvor,  before  be  wtts'etitHkd  to  woeive  tb«  prop- 
erty.   He  Wftrf  obliged  to  -produce  tis  "letters  6n  the  tritf, 
as  the  evidence  of  bis  tight  to  diiei  just  ae  a  domestic 
administrfttor  wotild.    The  Recording  of  hii  lettert,  g'nr- 
ing  botidf  ftc,  did  not  r^onstttvte  a  coodilSort  p^'eeedent 
to  hia  rrj^ht  of  actio vf.     As  welt  might  it  be  ooQteDdedi 
that  the-statnteof  limitations  would  notion,  in  anattftelh 
men t  ease,  against  a  foreign  administrator  who  bad  ceia- 
plied  Wfth  all  the  reqanfitfons  of  the  Act  of  18S1,  becatts^ 
be  was  reqoired  to  ezecoter  an  attachment  bond ;  or  that 
the  ttatate  dot^s  not  run  against  corporations,  or  in  a^ 
tions  of  detifaue,  bills  forinjonction,  fcc,  and  oth^r  anal- 
ogous eases  in  which  bonds  are  required  of  tlie  parliei 
•uing.'    AH  the  analogies  of  the  law  are  in  &vor  of. bit 
right  to  sue,  and  the  adjudged  cases  equally  support  it.— 
Ohultz  ▼.   Pulver,    11   Wendell,   861;    McCuHough  yi 
Young,   IBianey,   68;  Howell  t.  Hair,  15   Ala.  194;* 
Bronghton  r.  Bradley,  84  Ala.  BM.  Moreot^r,  the  slave* 
were  in  Geoi^a  at  the  time  of  the  intestate's  deaths  and 
the  (Dheorgia  administrator  knew'  that  they  bad  been 
removed  to  AlabaVna  without  aathofity6l  law,  and  whefd 
they  wereto'be  found  ;  and  it  was  not  only  his  right,  but 
hit  duty  to  sue  for  them. 

A.  J.  WALKEli,  C.  J.— [June  4th,  1861.]— The  plain- 
tiff's intestate  died  in  possession  of  the  slaves,  for  tfte 
recovery  of  wlich  this  suit  Is  brought;  and  had  his  dom. 
Icile,  at  the  thne  of  his  death,  in  Georgia.  The  dpfcndantsi 
and  the  peraon  ft-om  whom  they  bought,  have  been  hi 
adverse  possession '  for  more  than  six  years  before  the 
commenconvent  of  suit..  The  plaintiff^s  administration 
was  obtained  less  than  six  years^xefore  the  commence^ 
ment  of  suit,  and  there  had  been  no  previous  admiaistra^ 
tion  in  this  State.  There  was  an  administration  in  Geor- 
g^ia,  mor^tban  tUx  years  before  this  suit  was  brought,  and 
before  tTie  plaintiff  was  appointed.  If  there  had  been  no 
other  administration  than  the  plaiatlif's,  His  very  clear 
that  the  defense  of  the  statute  of  limitations  would  not 


XXFMLMMtMA.^  HT 


hava  beea  availabto.    Hb»  op*ratioli  oS  tb#.itat(ita»  aIW* 
the  death  of  tba  urttaiaiep  eM  B#t  MnMiMo»»iiaUl  lb«i% 
H  an  admiaistratar. — ^Lawfton  n  I^v*^  S-A  AlA^l/Si}  John- 
eoa  ▼.  Wreo^'  ft  St.  172.    Tbia  ia  adaiittai  by  iho  IV»P»1# 
lees ;  bat.  itiia  eoateadad,  tbat  tbe  op«|>a,I^Qci/af  tba  alMi^t% 
is  seenred  by  tbe  QKiateuca  of  ao  admiwatrt^ioffi  bi  «GaMi 
gta,  to  wbiab  tba  right  of  auit  attaqlif^  bf  virtue  .of  %m 
gtatote,  foand.iii  Clay  a  Digest,  227t  I  i^  r  m4  that  ia  tht 
positioe,  upoa  Ike  corroctaesa  of  wluob  wt..am'(0>daeMli9i 
The  atatata.of  limitatiooa  wbiob  ap^«  -Id  .tUia  caM| 
azpiicitly  deeiaroe^  that  ail  Mtiokoa  of  (fetiotte  aball  bi 
commeuced  witbiD  aix  yaara  aest  4ift«r  Ilia  c^Me  of  8a#l| 
action  aball  hava  aearaed,  and  aoi  aftdr.---<>Oi47'a  ]>ig^M| 
826,  S  78«    NotwithstaadiDg  tliia  axpliQiitJaagaaga  qf  tl|a 
law,  the  oourta,  fmm  the  clear  j  aatioo  ^ndr  proj^riaty  af  tbt 
thii%g,  have  tiigrafted  an  axaaptipn,  in'lhToi!  of  tkom 
cases  in  whieb  tbora  ia  no  paraon  to  aa^.r-jlkngi.oii  Lim^ 
61,  S  1^)0.    Oar  statiite'gtyea  a  right  of  atiHy  iia  th#  abaeaaa 
of  as  administration  l^ca,  to  the  adminiatn^ofi  ii^  a  liatar 
Stale;  and  it  would  be  a  manifest  culargaraeot  of  tb^ 
exception,  to  inciade  a  case  where  there  was  aa«h  a  fbt- . 
eign   administrator.      We   do   not  paaae  .to   consi(]er 
wb^ether  it  ia  oUigi^ory  upoa  the  fpreig^  fidoiiiuatretiii' 
to  auo,  whec  there  ia  ne  admin iatrat ion  in*  thia  State^-^ 
Shnlte  v.  PuWer,  11  Weiid»  ^1;  HeluK^'n.  6andexi» 
SEawka,  563.    It  miyy  be  eonoeded,  that.  tb#  atatuHe 
merely  aeenrea  a  privilege  to  the  foreign  adiaiiustrator,  #f 
which  hemay  or  may  not  avail  himaelf  at  bis  tleatiaia; 
and  from  the  concession  not  iafererfce  in  favor. of  tbe 
appellant  oan  be  deduced.     Tba  eaDceptioai .  ia  foaiKM 
upon  the  want  of  a  peraon  who  ccm  amoy  a<id;.nai  Upoit  iha 
want  of  a  will  to  sue.    No  pofaioQ^  aav#  tboae^wbo  aito* 
acting  in  a  trust  capacity^  is '  bound.  Iq  aHe^    The  right 
of  auit  ia  merely  ^rmisaive^  •ad  the  operatien  ^f^iie 
atatate  ia  grounded  upon  th^  idea^  Ibat  {left^iia  bavi*^ 
the  permiaaion  of  the  law,  ia  Ma,  lorbeiMr  to  do  ao«  tnit 
aoqaieaoa  ja  the  asaertiou  of  abeatile  rights  .  Tba  effifli* 
enoy  oi  the  statute  would  be  ntterty  daatroyed,  and  i(# 
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aMamsiMi  fltti^Af(ied»  if  U  w«re  alloviMl  no  operation 
^  Meept  wlMm  tiwm  wt»Mi  obligation  to  me. 

It  U  ooftieiidkdK  lio9olr«r,  that  tbo  rigkt  of  suit  does  not 
allaed^  to  the  forei{^  lidmtnittrator,  by.  virtue  of  his  Sor- 
•ign-appolMment,  tmt  grotra  oot  of  bis  reeordiDg  the  let- 
tire  of  admiiMatr»tien,  uni  giving  bond,  «&  fieqoired  by 
Mt  statute;  aid  tbat^opoa  complying  with  tlioae  reqai- 
(MeS)  M  im^sUlary  administration  springs  np  intlliaStatei 
tfidet  wMeb'  the  suit  Is  maintained,  aod  the  assets  re* 
etiwt^i  Tbis  «rg«9>eBt  is  supposed  to  be  favored  by  the 
isct;  that  tbia  oodrt,  in  BebiMon  v.  BobineQii,  (11  Ala. 
§^7,)  %pf>kmf  arguendo^ Hd  the  reeording  iji  the- letters  of 
aidmimstratioir,  and  gWiag  the  preseribed  bond,  as  ^4d 
%lRsot  aa  aaeillary  adnEiinlsteation/'  We  do  not  think 
tile  argtnutfet  ie  supported  by  the '  incidental  remark 
nHsMled  t(y.  ' 'The  coort  intended  nothing' tnore  than  to 
tenve^  the  idea,  that  a  foreign  adminietmtor,  who  bad 
^^plied  #ith  the  statute,  had  authority,  like  that  of  an 
hneillery  admlnietratof  appointed  in  this  State,  to  re* 
e^ver  a^ete  bt  the  estate,  which  were  the  subject  of  an 
•dministHitien  in  this  8tate.  That  a  foreign  administrar 
for,  who  ochnpHea  with  our  statute,  does  bet  become  an 
Mdlfatrjr  adoiitflatrator,  tod  reeover  aeeets  here  iu  a  new 
eapaclty,' derived  in  thie  6tate,  i«  oonclualrety  shown  in 
•fhe  eae^  of  Brougbton  v.  Bradley,  84  Ala.  6%4.  If  sueh 
'*>relgn  udminrittrator  became  an  ancillary  administrator, 
'Within  thejnrisdiction  of  thie&ltate,it  wonld  ib}ifow,that 
»#0'anciHa«y  ^m4nietrator  could  afterwards  be  appointed 
i^  this  8taA^,  suid  that  the  authority  of  the  foreign  admin* 
^^ielmteiiP  oouM  nfot  be  overthrown  by  the  appointment  of 
SM  anciUafy  adnrinietrator ;  yet  the  reverse  of  these  tbiugs 
'  <i»  held'in''tbe  caae^referrsd  to. 

•     The  eonclMien  tan  not  be  lesisted,  that  a  foreign  ad- 

iMnfistrator,  tindef  ourstatnte,  is  permitted  to  act  in  tbia 

.>AalPe,  byvtrtne.ef  his  foreign  appointnaen^,  and  in  the 

^Mpaeity  derived  from  that  appoiritment.    Tbe  langatge 

•ftiie  statute  iteelf  doee  notmdmit  of  any  other  eonclu- 

4lioh.  -  It  bfvtows  the  right  epon-^e  foreign  administra* 

tor  to  maintain  any  action,  to  demand  and  receive  say 
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debt,  and  to  exeroise  all  the  rights  aud  privileges  wh'ch 
he  would  hare  done  if  duly  appointed  and  qualified  in ' 
this  State.    It  does  not  even  require  that  the  letters  of 
administration  shoald  be  recorded  before  suit  is  brought. 
The  foreign  administrator  is  permitted  to  sne  here,  with- 
oat  a  soli  tar  J  {^eliminarj  step.    This  conclnsivelj  shows, 
that  our  taw  recognizes  in  him  a  right  of  action  by  vir- 
tue of  the  foreign  appointment.     The  requisition,  that  the 
ibreign  adtninrstrator  shall,  before  receiving  any  assets  of 
the  estate,  record  his  iettere  of  administration,  and  give 
bond^  does  not  militate  against  the  operation  of  the  stat- 
ute.    The  prescribing  of  conditions,  necessary  for  the 
security  of  persons  interested,  as  a  preliminary  to  a  rem- 
edy, can  not  justify  an  exception  from  the  statute.    If  it 
did,  there  coiild  be   no  prescription   against  an  action 
which  the  law  required  should  be  preceded  by  the  giving 
of  security  for  cost,  or  other  bond ;  and  yet,  we  apprehend, 
an  argument  for  the  exemption  of  such  cases  from  the 
statute  would  not  be  made. 

The  statute  of  limitations  was  designed  to  be  one  of 
repose.  Its  effect  it  beneficent.  It  quiets  titles,  lessens 
litigation,  aud  promotes  justice,  by  requiring  the  settle- 
ment of  controversies  before  time  has  obliterated  any  of 
the  evidence.  Its  operation  ought  to  be  maintained  with 
a  steady  hand.  This  we  should  not  do,  if  we  allowed  it 
no  oiFect  against  a  foreign  administrator,  clothed  by  our 
law  with  a  right  to  sue.  A  foreign  administrator,  if  he 
is  not  affected  by  our  statute  of  limitations,  might  design- 
edly fold  his  hands,  and  remain  quiet,  until  time  should 
destroy  all  the  evidences  upon  which  a  just  defense  de- 
pended, and  tb#n  obtain  an  unrighteooe  recovery.  It 
would  be  a  most  unjust  and  unreasonable  discrimination, 
to  bar  by  the  lapse  of  time*  the  claims  of  our  own  admin- 
istrators, and  yet  put  no  limit  to  the  right  of  suit,  on  the 
same  claims,  in  favor  of  a  foreign  administrator ;  yet  this 
diaorimination  the  appellant  asks  us  to  niake.  When  the 
Ifl^alature  gave  a  right  of  suit  to  foneign  administra- 
tors,  it  must  have  intended  that  they  should  be  sabjeet  * 
to  tbe  same  defenses  as  other  administraton^ 
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[2r]  The  bill  'of  exceptions  eoutains  the  entire  evi* 
denee.  We  olearly  perceive  that  the  raling  of  the  court, 
in  refusing  to  suppress  the  answer  mentioned  in  the  brief 
of  appellant's  oounsel,  even  if  erroooous,  did  not  affect 
the  result  o^  the  trial,  and  did  the  appellant  no  in* 
jury.  A  knowledge  on  the  part  of  an  adverse  bolder  that 
his  title  was  defective,  would  not,  of  itself,  prevent  the 
operation  of  the  statute  in  his  behalf. 

We  do  not  deem  it  necessary  to  notice  particularly  each 
separate  charge  asked,  and  each  rmling  upon  evidence* 
What  we  have  said  covers  all  the  points  made  by  the 
counsel.  There  is  no.  reversible  error  in  any  of  the  rul- 
ings of  the  court  below,  and  its  judgment  must  be  af- 
firmed. • 


GREENE'S  EXECUTOR  vs.  SPEER  akb  WIFE. 

[rXNAL  SITTLEMSXT   AKt»   DiaTRlBUTIOK  Of  DBCXI^KJIT's  B0TATE.] 

1.  AdonncemerU*  in  casta  of  partial  intutaey, — In  cases  of  partial  intes- 
.  tacy,  aivancements  are  not  required  to  be  brought  into  hotchpot 
(Code,  J5  1582,1596,)  to  entitle  the  parties  to  share  in  the  property 
undisposed  of  by  the  will. 

Appeal  from  the  Probate  Oourt  of  Marengo. 

In  the  matter  of  the  estate  of  Richard  (Jreene/deceaaed, 
on  final  settlemetit  of  the  aeconnts  of  Thomas  J.  Wool^ 
the  executor,  and  distribution  of  that  part  of  the  estate 
which  was  left  undisposed  of  by  the  decedent's  will. 
The  decedent  died  in  August,  1858,  leading  a  widow  and 
six  children.  Bj  his  last  will  and  testament,  which  wa« 
^  executed  ofi  the  i4th  August,  1862,  and  duly  admitted  to 
probate  soon  after  his  death,  he  gare  the  balk  of  his 
estate,  which  eonsisted  of  lands,  slaves,  money,  &e*i  ia 
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•peeille  ^gaem  to  bis  wif6  tod  childreo  ;  bat  died  intes- 
•tAte  «  to  cdrtaiQ  parsoMl  property,  irhich  had  been 
Mqaired  bj  him  after  the  ezecutioa  of  his  will,  and 
wl^h  wa8  sold  bj  the  execator  under  an  otsder  of  the 
probate,  eoart;  the  prooeede  of  tale,  after  dedaetiog  the 
«)»taaiid  eKpenaee  of  admioStratiou,  amoaiiting  to  more 
thaD  $7,000.  The  execator  filed  a  petition  in  the  probate 
coQrt^  aliogiog  that  the  teetator^  after  the  ezeeution  of 
his  will,  had  gives  to  his  daughter  JuUa,  tiio  wife  of 
William  8.  Speor,  two  negroes  Taloed  at  92,200,  and 
|600  in  .moaej,  and  that  this  property  was  gtren  to  her 
is  an  adraneement;  and  praying  that  Speer  and  wife 
might  be  required  to  bring  this  property  into  hotchpot;, 
or  be  exohided  from  the  distribution  .of  the  funds  in  his 
hands  arising  from  the  sale  of  the  property  undisposed  of 
by  the  will.  The  court  sustained  a  demurrer  to  this  peti- 
tion, and,  on  the  final  settlement,  decreed  to  Mrs.  Speer 
'  a  distributive  share  of  the  funds  equal  to  the  shares  of  the 
other  ehildren.  The  executor  excepted  to  this  decision 
and  deoree  of  tlie  court,  and  he  now  assigns  the  same  as 
error.        • 

Brooks  k  Qarrott,  for  appellant. — Section  1582  of  the 
Code  requires,  that  advanxsements,  made  by  an  intestate 
in  bis  lite-time,  shall  be  brought  into  hotchpot;  and  sec-^ 
tion  1590  expressly  provides,  that,  in  cases  of  partial 
intestacy,  '*all  property  not  disposed  of  by  will  must  be 
distributed  as  in  cases  of  intestacy.'*  As  the  legacies 
were  specific,  and  could  not  be  adeemed,  the  distribat'ou 
could  only  be  equalized  by  bringing  the  property  iato 
hotchpot.  **A  case  of  parti  rl  intestacy  falls  under  the 
general  law  applicable  to  eases  of  that  character,  which 
provides  for  distribution  of  the  property  not  bequeathed, 
as  if  no  will  at  all  had  been  made." — Bryan  t.  Weems, 
25  Ala.  2965  Denson  v.  Autrey,  21  Ala.  205.     ' 

Juo.  T.  LoMAX,  con/m.— Section  1&82  of  the  Code  ap- 
plies only  to  the  estates  of  intestates,  as  Is  shown  by  the' 
entire  chapter  of  which  it  forms  a  part.    The  statutes 
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relative  to  sdvaacemente,  aad  ail  the  legal ,  priociplet 
which  the  eoorte  have  applied  to  the  sabjeol,  ire  io- 
tended  to  elfectaate  the  preeomed  deesreanKl  inteation  of 
parents,  in  making  an  equal  and  impartial  dietributioa  of 
their  estates  among  thoee  who  have  eqnal  ciaima  on  th^ 
afiectioti  and  bonntj.  To  i^ly  the  same  rnle  in  ceeetof 
partial  intestacy,  instead  of  equahzing  the  distribatioo, 
would,  in  most  eases,  create  great  injustice,  and  violate  the 
inteation  of  the  testator.  Whether  a  gift  is  to  be  con- 
sidered an  advancement,  is  a  qnestion  of  intention,  nui 
depends  on  the  circumstances  attending  the  transaction. 
The  Bubseqaent  execution  of  a  will,  without  notkfing  such 
gift,  is  strong  evidence  of  an  intention  that  the  gift  shall 
not  operate  ae  an  advancement;  aud  equally  strong  evi« 
dence  would  be  afforded,  where  the  gift  wijts  made  i^er 
the  execution  of  the  will,  if  no  corresponding  change,  by 
amendment  or  codicil,  was  made  in  tho  wilL  These 
views  are  fully  sustained  by  the  following  aatboritiee: 
2  Wms.  on  Exrs.  128d;  2  Lomax  ou  Exrs.  888,  865; 
Thompson  v.  Carmiehael,  8  Sandf.  Ch.  120;  Newman  v* 
Wilbourne,  1  Hill's  Ch.  10;  Snelgrove  v.  ^nelgrove, 
4  Dess.  274;  Donnell  v.  Mateer,  5  Iredell's  Eq.  7. 

8T0NE,  J.— [June  28,  1861,1— We  have  duly  con«d- 
ered  the  single  question  presented  by  the  assignments  of 
error  in  this  case,  and  are  satisfied  the  judgment  of  t^he 
probata  court  must  be  affirmed.  {Section  1582  of  the 
Code,  which  declares  the  rule  for  bringing  advance- 
ments into  hotchpot,  refers  alon^  to  estates  of  intestates. 
LQoklug  only  to  this  section,  it  would  require  bold  iDte^ 
polatiou  to  bring  uuder  its  influence  estates  of  testators 
who  left  portions  of  their  estates  undisposed  of  by  their 
wilhk 

The  argument  for  appellant  rests  mainly  for  its  support 
on  section  l'^96  of  the  Code*  The  argument  carries  the 
language  of  the  statute  too  far.  It  (the  statute)  provides 
only  for  "property  not  disposed  of  by  will."  What 
'property?  Certainly,  property  owned  by  the  testator  at  th 
time  of  his  death ;  not  property  which  he  bad  previously 
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gi^ea  (tS.     ms  propectjr  ^'mast  be  admiDistered  and  di9<- 
tributed  aft  in  oasea  of  intestacy."  * 

The  doetriae  of  hotchpot  rests,  for  its  jastification,  on 
the  presumed  desire  of  decedents  toeqaalize  the  portipna 
of  all.distribatees  standing  in  the  same  relation  to  them* 
la  casts  of  intestacj,  it  operates  with  justice  and  equalit^r, 
lor  it  bears  alike  on  all  who  have  been  advanced.  This 
w<^nlil  rarely  be  the  case,  where  therp  is  a  wilU  In  a  ma- 
jority of  ^ees,  parents,  during  their  lif^-time,  have  made 
gifts,  by  wi^  of  advaiM»ement»  to  their  older  children ;  and 
when  Uiey.come  to  make  a  will,  they  usually  attempt  to 
make  up  to  the  .^ildrenjaot  advanced,  what  they,  in  their 
discretion,  intea^  a^  the  eqaivalent  of  the  advancements 
previously  given  a£  In  other  words,  the  advaiicementf 
g\ven  i]ff,  and  the  bequests  contained  in  the  will,  are,  coh 
loctively,  (he  dUtrWutim  which  the  testator  desirea  to 
miikd.  Now,  let  i|  be  aapposed  that  a  tfalator,  af^cr  exe* 
cmting  his  will  on  the. theory  above  siftppoaed,  shopld  n\a<< 
terialiy  increase  his  estate  by  his  industry,  pr  by  neceivtpg 
a  legacy;  /tnd  as  to  such  after-acquired  estate,  should  die 
intestate.  Would  not  the  doctrine  here  contended  for 
lead  to  the  most  shocking  inequality  ?  And  yet,  in  a  ma- 
jority of  cases,  this  precise  result  would  follow.  Any 
rale  we  lay  down,  in  reference  to  advancements  and 
hotchpot  ii^  cases  of  partial  intestacy,  must  be  uniform, 
and  operate  alike  ia  all  .i;iisf^,  mitaaa  the  testator  has 
given  express  directions  to  the  contrary.  We  think  a 
rule  which  atiaald  req^ireadvaaaemeuto^Q  be  brought  in^ 
in  cases  of  partial  intestacy,  would  work  much  greater 
appfaeetm,  than  la  fUbw  the  laitar  ef  saoiion  1561  of 
the  Code,  and  limit  the  doctrtne  to  cases  of  intesntcy 
proper. 

We  have  thus  far  considered  this  qnestion  on'  the  lan- 
af  Iba  ftatat«^  and  ibe  apirit  wb|eh  dietalM  ita 
ctmaiit.  The  avtharittaai  both  Boyish  tm4t  AroeriiaMi, 
fltfly  snstain  our  views.  8lr  WiA.  Grant,  speaking  of  tMs 
doctrine,  said,  "I  conceive,  the  provision  in  the  statn^e 
of  dia^ributious  implies,  only  to  the  o^a?  of  actual  int^- 
tuey/'—Waltoa  v.  Waltoa,  U  Vaae^  '^-^    Chiafgas- 


454  SUI»tl»Ml  oorrRfT 

-     -         »    ■ 

,  '  -■ 

tice  Rulfin,  in  Donnell  r.  Mateer,  (6  Iredell's  Eqnffy, 
11,)  said,  "With*  respect  to  a  pertonai  yeftidtie,  it  has 
been  always  held,  that  it  ia  to*  be  divided  BquaJIy 
amongst  the  next  of  khi^  without  regard  to  gtfta,  either 
in  the  life-tirae  of  the  testator,  of  by  his  will."  In  Thomp- 
son V.  Carmichael,  (8  Sandf.  Ch.  129,)  it  was  said,  **  When 
one  has  advanced  a  part  of  his  children,  and  then  by  will 
devises  property  to  the  residue,  leaving  other  property 
undisposed  of;  it  is  a  legal  and  reasonable  presumption? 
that  he  intended  the  latter  to  go  to  both  classes  of  bis 
•children  equally,  if  any  of  it  remnf n^dat'his  daffth.  As 
to  one  class,  he  has  btjen  Ms  owh  executor;  as  to  the 
other,  ho  has  by  hfs  will  placed  them  on  an  equal  footing 
#ith  the  first  class/'  To  th«  sAme  effect  are  Twisden  v. 
Twlsden,  9  Tesey,  426;  Johnson  v.  Johnson,  4  Ired.  Law, 
9;  Sinkler  r.  Binkler,  2  Dese.  1«9;  Snelgrove  v.  8nel- 
grove,  4  Dess.  991 ;  2  Wms.  on  BJxr*.  1286;  B  Lomaxou 
IBtffe.  86f>,  §  15 1  Newman  v.  Wilbotime,  1  Hi!l*s€h,  10. 
Decree  affirmetT. 


EBPY  w.  JOlfES. 
[idTfM  «ioia  MtsAcer  ai  moaisa  to  iiAiiaiv.) 

««ductioa  can  be  received,  iaaaay  .caMs  to  aggra^atd  the  damageic 

in  an  action  for  a  breach  of  promise  to  marrj,  it  is  only  where  the 
.    seduction  follows  the  promife,  and  is  effected  by  means  of  it: 

•e^liiction  pHor  to  the  prOmiae  Is  not  admissible  evidence. 
%  CJMr^4  mideadhg  jwy**^A  i^arge  vki^  predieatea  the  |>)aittliM 

9JCk%  ia  recover  qu  %h»  proof  of  t^  fnromiae  and  breach  theraot  udt 
,  aatively  diafog^ards  the  efvidencHi  addaced  hy  the  defendant  tendlBf 

%Q  show  a  justification  of  the  breach,  is  erroneous. 
3.  A»s4ni  of  parties  to  eontracL — It  is  essential  to  the  validity  of  a  con- 

traeC  to  marfy,  thiil  there  should  be  reciproeii  promises  betweea 

tbs  fMHTiiea;  b«t|if  *  Mm  oM^aaM  «zpresa  oAr  or  preniseof 
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marriage  to  a  wom«n,  her  acceptance  and  reciprocal  promiBe  magr 
be  establislied  by  proef  of  her  eocdupt  and  actica  at  the  time,  at 
well  as  by  express  words. 

i.  Justification  of  breach  of  promise  to  marry,— ^H  a  man  promises  to 
marry  a  woman  wjiom  he  believes  to  be  virtuous  and  modest,  and 
afterwards  discovers  thtft  she  is  Toc#e  and  immodest,  htf  is  justified 
in  breaking  hia  promise;  bat,  to  evtitle  fairn  to  a  veidioion  that 
ground,  the  jury  must  be  aatiafied  that  the  plaintiff  is  a  loose  and 
immodest  woman,  that  the  defendant  br.oke  his  promise  on  that 
account,  and  that  he  did  not  know  her  /character  at  the  time  he 
made  the  promise. 

5.  Admissibility  (^  phintijpi  want  of  chastity  in  fnitigetHom  6f  istfi^gmn 
Acta  of  fornication,  committed  by  the  plaintiff  ptto  to  tha  da- 
fendant's  prontise  to  marry  her,  and  in  whicl|  the  defaaiiAat  him* 
self  participated,  are  not  admissible  evidence  for  hioi  in  mitigation 
of  the  damages. 

At>PEAL  from  the  Circuit  Conrt  of  Marengo. 
Tried  before  the  Holi.  Robert  DouGHERir. 

This  ftction  was  brought  bj  Maria  F.  Joiie«^  againai; 
David  Espy,  to  recover  damages  for  a  braaobof  promise 
of  marriage.  The  defendant' pleaded  tba  geMral  \ume^ 
^ia  short  by  consetit,  with  leave  to  gin^  any  speoial  mat> 
ter  in  evidence."  On  the  trial,  astha  bill  of  eKceptkiof 
ttates,  oae  of  tbe  ptaintift's  sistSTS^  xshowaa  ^Mmined  as 
a  Iritness  od  her  behalf,  testified,  "tWt  she  bearddaferMU 
Atot,  in  1^58;  nsk  philDtfliTs  mother  fok*  berj'and  that,  in 
1854,  plaintiff  prepared  lier  dress  to  marry  defetTdatit;'' 
aDd  thts  witness  and^nother  sister  "both  ietft1fi4d,  that  oa 
the  Stb  March,  T856,  in  their  presence^  deftn^nt  prom* 
ifced  M  i&arry  plaintiff  xn  ten  days,  in  Ofdei<  te  induce  Iter 
to  sign  a  paper,  which  he  had  prepared^  kistracting  tbie 
eireuit  clerk  to  dismiss  eertaiii  proceodinge  noder  the 
Wetatdy  aet,  whichshe  bad  instituted  against  \Am  ;:,that 
lie  .repeated  the  proaaiee  aft<ir  tbe  piaintifl  badsagMil  tke 
>aper;  tkal  the  plitinlifi'  eewrai  times!  pitepared  -her 
elothee^  in  antieipatiois  ef  the  marriagev/aifed  that  the  do- 
fendant  >ilways  tailed'  to*  cMae»  It  appeared  thet-  tk^ 
plaintiff  had  giren  birth  to  an  illegitioaiate  ehild,  onr  or 
abont  tbe  IslMaaeb,  1864,  aad  had  tastituled.pKweed- 
lofs  aader  tbe  l^aetardy  4M9t  against  the  defeodaotaaits 
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patative  father;  and  the  circait  court  allowecl  the  plain- 
tiff, against  the  defendant's  objection,  to  read  the  record 
of  the^e  proceedings  aa  evidence  to  the  jury  ;  but  after- 
wards instructed  the  jury,  "that  they  were  not.to  con- 
«der  the  record  and  papers  in  th«  bastardy  case  as 
evidence  to  prova  the  promise  of  marriage,  or  any  issne 
in  the  canse."    The  circait  conrt  also  allowed  the  plain- 
tiff, against  the  defendant's  objection,  "to  introduce  her 
child  f«>r  the  inspection  of  the  jury,  in  order  to  prov-e,  by 
its  alles:ed  resemblance  to  the  defendant,  that  said  child 
was  be|ifn('t«n  by  him ;  bat  there  vfas  no  other  evidence 
befbre  the  jury,  tending  to  prove  that  the  defendant  was 
the  father  of  said  child."    The  plaintiff  adduced  evidence, 
"tendinor  toshow  that,  until  her  acquaintance  and  associ- 
ation with  the  defendant,  her  character  was  good;"  while 
the  defendant's  evidence  tended  to  show,  "that  ber  char- 
acter for  chastity  was  bad,  before  and  after  the  promise 
of  marriafe  testified  %<^  by  plaintiff's  sisters,  and  be(bre 
•var  he  beelWM  itoqaaiated  with  ber."     The  defendant 
ntA  in  evidpnM  tbei  deposition  of  Dr.  Vaairhn,  a  prac* 
tieittg  physiciaii,  who  testified,  that  be  attended  and  pre- 
aorib^d  for  plaint!^  in  1819«  wb^o  she  was  in/bcted  with 
Ik  venereal  diabase;  "$Ad  there  W'aa  no  evidence  tendiof 
ta  ahow  that  defendant,  before  be  made  sack  alleged 
promiee,  had  any  knowledge  or  iaformatiop  of  ber  cosdi- 
tionaa  testified  to  by  Di^  Vaughn,  or  that  abi  bad  aaf 
Ten^renl . di[4eaea."    The  defeiidgnt  reserved  asvarai  exeep* 
tioHs  to  the  rulings  of  the  court  on  tha  evidteoc^  wbi^ 
the  deeinioa  of  this  eoort  tenders  it  unnecessaiy  to  ftate 
ftt  greater  length. 
The  oircititooart  eharged  the  jury,  among  lither  things: 
«*2.  Tbat  if  tbey  should  find,  fram  tbe  evMenioa^tM 
iJkh  defendant  had  promised  to  marry  tha  platattC;  and 
thatthes^  bid  been  a  branch  of  tba|  promlsa,  and  th«t 
thisaction'waa  commenced  witbio  twelve  montba  firoBL 
•aid  breach,  th^o  tbay  mwt  find  fi>r  the  platntafiT." 

^8.  That  if  they  believed  the  teitimo^y  of  the  plaii|- 
tiff's  eistera,"  ae  to  the  deteidant's  eMdnc«  and  declaft- 
tioM  MMlie  6ih  Maroh,  IMS,  •'asid  that  the  plateiiff 
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assented  to  tho  proposition  then  made  by  hira,  then  there 
was  a  contract  of  marriage  between  the  parties;  and  that 
if  the  defendant  afterwards  failed  and  refused  to  marry 
the  plaintiflF,  this  was  a  breach  of  said  contract  on  hw 
part." 

The  defendant  excepted  to  these  charges,  and  requested 
the  court  to  instruct  the  jury — 

"1.  That  if  the  defendant  committed  fornication  with 
the  plaintiff,  and  got  a  bastard  child  by  her,  and  if  sh« 
has  been  wronged  in  so  doing,  the  law  hae  provided 
proper  remedies  for  such  wrongs;  but  the  jury  can  give- 
no  damages  in  this  case  on  account  of  such  acts,  if  they 
were  committed  before  the  1st  Jaiiuaiy,  1855,  if  the  con- 
tract relied  on  was  made  on  the  6th  March,  1866. 

"2.  That  if  the  plaintiff  committed  fornication  witb 
the  defendant,  and  had  a  bastard  child  by  him,  before  the 
Ist  January,  1855,  the  jury  may  consider  that  fact  in^- 
mitigation,  but  not  in  aggravation,  of  the  damages  arising 
from  the  breach  of  any  promise  subsequently  made. 

"  8.  That  if  they  believed  the  plaintiff  bad  committed 
fornication  before  the  defendant's  promise  was  made,  and 
that  tact  was  unknown  to  him  when  he  made  the  promise, 
he  had  the  right  to  refuse,  on  that  account,  to  marry  her; 
and,  in  stich  case,  they  must  find  for  the  defendant. 

"4.  That  if  they  believed,  from  the  evidence,  that  the 
plaintiff  had  a  venereal  disease  before  the  defendant 
made  the  pi^omise,  and  that  fact  was  then  unknown  to 
him,  he  had  the  right  to  rcfbae,  on  that  account,  to  marry 
her;  and,  in  sach  case,  they  musrtfiud  for  the  defendant.'" 
The  court  refused  each  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal ;  and  he  now  assigns  as 
error  all  the  rulings  of  the  court  to  which  he  reserved 
exeeptiens. 

LoMAX  k  pRiKojB,and  Wm.  M*  B&ooks,  fomppellant. 
.  L  W.  Garkott,  cosnUrou. 

R.  W.  WALKER,  J.-^l^eb.  16,  ia61.]~It  hM  beea 
mueh  qaeationedy  whether,  in  an  ftctioa  to  recover  dam- 
80 
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a^es  for  the  breach  of  a  promise  of  marriage,  daraages 
for  seduction  may  be  recovered.  It  has  been  distinctly 
held  in  Kentucky  and  Pennsylvania,  «tbat  in  such  action 
seduction -cannot  be  given  in  evidence  in  aggravation  of 
the  damages. — Weaver  v.  Bachert,  2  Barr,  80;  Burks  v, 
Shain,  2  Bibb,  341 ;  see,  also,  Perkins  v.  Ilersey,  1  R.  I. 
493.  On  the  other  hand,  the  rule  adopted  in  Massachu- 
setts, New  York,  and  several  other  States,  is,  that  where 
seduction  has  been  practiced  under  color  of  a  promise  of 
marriage,  the  jury  may  consider  it  to  aggravate  the  dam- 
ages in  an  action  on  the  contract. — Paul  v.  Frazie?, 
8  Mass.  78  ;  Whalen  v.  Layman,  2  Blackf.  194 ;  King  v. 
"Kersey,  2  Carter,  402;  Tiibbs  v.  Vankleek,  12  111.  446; 
Wells  V.  Padgett,  8  Barb.  828;  Green  v.  Spencer,  ^  MiBS. 
818;  Conn  v.  VViUon,  2  Overton,  238. 

Mr.  Parsons  suggests,  that  damages  for  seduction 
should  be  excluded,  where  the  plaintiflF  was  in  actual  or 
constructive  service,  or  lived  in  a  staie  ii^  which  the 
statute  law  gave  her  an  action  for  the  seduction;  and  not 
otherwise. — 1  Parsons  Oontr.  553. 

But  we  need  not  consider  this  question  in  the  present 
case.  It  is  v^ry  clear '.that,  if  seduction  can  ever  be 
allowed  to  aggravate  t.he  damages,  where  the  action  is 
for  breach  of  promise  of  marriage,  it  is  only  in  those 
eases  where  the  seduction  follows  the  promise,  and  is 
efiected  by  means  of  it.  We  can  conceive  of  no  princi- 
ple, upoa  which  a  seduction  before  the  promise  of  mar- 
riage, and  which,  therefore,  could  uot  have  been  a  con- 
sequence of  such  promise,. should  be  permitted  to  swell 
the  damages  ia  an  action  on  the  ooutract. — Burks  v. 
Shain,  2  Bibb,  348;  Tubbs  v.  Vankleek,  12  III.  447- 
The  court  erred,  in  refusing  to  give  the  first  charge  asked 
by  the  defendant, 

[2.]  The  second  charge  given  was  erroneous.  It  af- 
firms, ia  effect,  that  If  there  was  a  promise  to  marry,  and 
breach  of  that  promise  by  the  dsfetrdant,  the  jury  mdst 
find  for  the  plaintiff",  without  regard  to  any  testimony 
which  had  been  intt*od%iCed  teodtng  to  justify  the  breach. 

As  the  judgment  must  be  reversed  for  the  errors 
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alrci^ly  pointed  out,  wq  ncod  ,Dot  go  into  a  particular 
^xaiDination  of.  tbe  othar  (questions  preaented  by  the 
record.  It  will  be  sufficient  for  the'fature  conduct  of  the 
cause,  if  wa  taj  dowa  some  geneiral  principles  which 
govern  actions  of  this  sort. 

[3.]  It  is  essential  to  the  validity  of  a  contract  to  marry, 
that  the  promises  should  be  reciprocal.    But,  if  a  man 
makes  au   express  qlTer  or  promise   of  marria^   to  a 
woman,  the  acceptance  thereof  by  the  latter,  And  the 
promise  made  by  bar  in  return,  may,  so  far  as  it  is  neces- 
aary  to  be  proved,  in  order  to  enf'ble  her  to  sustain  an 
action  against  t^ie  man  for  a  breach  of  his  engagement, 
be  established  through  the  medium  of  U6r  conduct  and 
actions  at  the  time,  as  well  as  by  express  words.    If  a 
man  offers  .to  marry  a  woman,  provided  she  will  Qome 
from  America  to  England,  or  any  distant  part,^aud  marry 
him ;  and  the  woman  forthwith  undertakes  the  journey, 
and  is  ready  and  willing  to  marry  at  the  place  appointed, 
this  is  evidence  of  the  acceptance  of  the  ofier,  and  of  a 
reciprocal  promise  on  her  part,  which  will  enable  hex  to 
maintain  an  action  for  a  breachx)f  promise  of  marriage. — 
Addison  Contr.  677 ;  Iluttou  v.  Mansell,  6  Mod.  172 ; 
Daniel  v.  Bowles,  2  C.  &  P.  553;  Wetmore'v.  Wells, 
1  Ohio,  26;  Wightman  v«  Coates,  15  Mass.  1. 
.    [4.]  The  general  rule,  as  to  what  will  justify  the  breach 
of  a  promise  of  marrix^e,  cannot  be  better  atat^d  than  in 
the  words  of  Abbott,  C.  J,,  in  Irving  v.  Greenwood,  1  C. 
A  P.  850.     "If  any  man  has  been  paying  his  addresses  to 
one  that  he  supposes  to  be  a  modest  person,  and  after- 
wards discovers  her  to  be  a  loose  and  immodest  woman, 
he  is  justified  in  breaking  any  promise  of  marriage  he 
may  have  made  to  her;  but,  to  entitle  a  defendant  to  a 
verdict  on  that  grotuidi  the  Jury  must  be  satisfied  that  the 
plaintiff  was  a  loose  and  immodest  woman,  and  that  the 
defeikUmt  broke  his  promise  on  that  aecoani ;  and  ihey 
must  also  be  satisfied  that  the  defendant  did  not  know 
her  fancier  at  the  time  of  the  pfonise;  ibr,  if  a  man 
knowingly  promise  to  marry  such  a  persoti,  he  is  bound 
to  do  80."    See,  also,  Capehart  v.  Carradine,  4  Strob. 
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42,  4^;  Leeds  v.  Cook,  i  Eap.  256;  Palmer  v.  Andrews, 
7  Wend.  144;  Boynton  v.  Kellogg,  8  Mass.  188;  Beach 
V.  Merrick,  1  Carr.  A  K  463. 

[5.]  It  18  to  be  inferred  from  what  is  said  in  Beach  v. 
Merrick,  1  Carr.  k  K.,  {supray)  that  although  a  previous 
act  of  fornication  by  the  plaintiff,  which  was  known  to 
the  defendant  when  he  made  the  promise,  will  be  no  de- 
fense to  th<=^  action,  still  it  will  go  to  lessen  the  damages. 
See  1  Parsons  Contr.  550,  note  (rf.)  But  this  proposition 
is  denied  in  Butler  v.  Eschleman,  (18  III.  44,)  which  de- 
cides, that  facts  of  conduct  or  character  of  the  plaintiff, 
known  to  the  defendant  at  the  time  of  the  promise,  can 
neither  be  set  up  in  bar  of  the  action,  nor  in  mitigation 
of  damages.  However  the  genera!  rule  may  be  on  this 
subject,  we  are  satisfied,  that  if  the  criminal  mificondact 
of  the  plaintiff  was  not  only  known  to  the  defendant  when 
he  made  the  promise,  but  had  been  encouraged  and  par- 
ticipated in  by  him,  he  will  not  be  heard  to  urge  snch 
misconduct  in  mitigation  of  the  damages.  Accordingly, 
if  the  plaintiff  committed  fornication  with  the  defendant, 
before  the  making  of  the  promise,  that  fact  cannot  be  set 
up  in  mitigation  of  the  damages;  for  that  would  be  to 
permit  a  man  to  take  advantage  of  his  own  fault. — See 
Butler  V.  Eschleman,  supra ;  Boynton  v.  Kellogg,  3  Mass. 
189. 

Judgment  reversed,  and  cause  remanded. 


BELL  vs.  BELL'S  ADM'R. 

[nrrnnii  soa  ilatm»  sr  win's  A^Awwt  mmAAjgtt'n  ADMHisMtArot.] 

1.  Jdten$e po9$emm  hplwten  hwiband  Mndi9i/4;  pr0$cripii0m.^Ai oo»i- 
mon  law«  the  possession  of  personal  property  by  the  wife,  during 
coverture,  is  the  possession  of  the  husband,  and  cannot  ripen  into 
a  perfect  title  in  her,  as  against  the  husband's  admin isirator,  al- 
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tbough  it  Lb  shown  that  the  hnshand  had  abandoned  her  when  her 
po68e<)0ion  commenced';  that  he  never  afterwards  returned  to  her, 
and  n^ver  asserted  any  claim  to  the  property ;  and  that  she  held 
and  olatmod  ii,  aa  htr  otra  indlvidval  pfOpatty,  for  a'  ooatinuoas 
I     period  of  oiore  than  twenty  yean. 

Appbal  from  the  Circtiit  Court  of  Wiilcox. 
Tried  before  the  Hon.  John  K.  Hjsnby. 

This  action  was  brought  by  the  administrator  of  Mrs. 
Lucy  Bell,  deceased,  against  William  C.  Bell,  to  recover 
certain  slaves,  which  the  defendant  held  aad  claimed  as 
the  administrator  of  George  W.  Bell^  deceased,  who  was 
in  his  life-time  the  husband  of  the  plaintiff's  intestate; 
and  was  commenced  on  the  10th  March,  1858,  The  case 
was  before  this  court  at  its  June  terra,  1860,  and  may  be 
found  reported  in  36  Ala.  466-82.  The  facts  in  proof  on 
the  second  trial,  as  set  out  in  the  bill  of  exceptions,  w^re 
substantially  the  same  as  on  the  first  trial,  arid  may  be 
thus  stated:  George  W.  and  Lucy  Bell  were  married,  in 
tliis  State,  in  the  year  1816,  said  Lucy  being  then  the 
widow  of  John  Raiford,  deceased;  and  they  lived  toorether 
as  man  and  wife^  in  Clarke  county,  until  1821,  1822  or 
1823,  (the  witnesses  could  not  recollect  the  precise  time,) 
when  Bell  left;  his  wife  and  tamily,  and  went  to  Mobile, 
where  he  continued  to  live  until  his  death,  which  oc- 
curred in  the  year  1843.  la  1823,  1824,  or  1825,  (two  or 
three  years  after  her  abandonment  by  her  husband,)  Mrs- 
Bell  removed  to  Wilcox  county,  carrying  her  five  chil- 
dren (three  by  Raiford,  and  two  by  Bell)  with  her  ;  and 
she  continued  to  reside  there  until  her  death,  in  1855, 
supporting  and  educating  her  children  without  any  assis- 
tance fr6m  her  said  husband.  In  1826,  or  1827,  Mrs.  Bell 
received  from  the  administrator  of  John  Raiford's  estate, 
as  her  distributive  share  of  the  estate,  a  negro  woman 
named  Linda,  who,  with  her  increase  since  that  time,  is 
the  subject  of  controversy  in  this  suit;  and  these  slaves 
continued  in  the  uninterrupted  possession  of  Mrs.  Bell, 
who  claimed  them  as  her  own  individual  property,  and 
exercised  all  the  ordinary  acts  of  ownership  over  them, 
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up  to  the  time  pf  her  death.  Letters  of  admiuiatration 
on  the  estate  of  George  W.  Bell  were  grafted  to,  the  de- 
fendant 6»  tbe4tfa  October)  1655,  (wheth^)*  before  or  alter 
the  death  of  Mrs.  Bell,  the  record  nowhere  sho^w'd,)  acd  • 
he  soon  afterwards  took  possession  of  the  slaves,  claiming 
them  as  a  part  of  his  intestate's  estate,  and  returned  them 
as  such  in  his  inventory.  Letters  of  administration  on 
the  estate  of  Mrs.  Lucy  Bell  were  granted  to  the  plaintiff 
on  the  ITth  December,  1855. 

"  On  the  foregoing  evidence,  the  court  charged  the 
jury,  that  if  they  believed,  from  the  evidence,  that  the 
yplaintiflF's  intestate,  Mrs.  Lucy  Bell,  received  the  slaves 
sued  for  from  the  administi*ator  of  her  former  husband, 
as  her  distributive  share  of  said  estate ;  and  that  the  de- 
fendant's intestate,  George  W.  Bell,  at  and  before  that 
time,  had  abandoned  his  wife,  the  said  Lilcy,  and  never 
lived  with  her  any  more;  and  that  the  plaintiff's  intes- 
tate retained  the  said  slaves  in  her  undisturbed  possession 
for  a  period  of'more  than  twenty  years  before  her  death, 
and  up  to  and  after  the  death  of  her  said  husband,  with- 
out any  claim  to  them  being  set  up  6n  his  part ;  and  that 
the  plaintiff's  intestate,  during  this  whole  period  of 
twenty  years  possession,  had  the  entire  and  undisturbed 
control  of  said  slaves,  exercising  acts  of  ownership  over 
them,  and  openly  and  notorionsly  claiming  them  as  her 
own  individual  property  all  the  time, — then  the  law 
would  raise  the  presumption  from  these  facts,  if  unex- 
plained, that  sheacqiiired  the  property  in  such  way  as  to 
prevent  the  marital  rights  of  her  l^usband  from  attaching, 
and  to  vest  the  property  in  her  to  the  exclusion  of  her 
husband's  marital  rights;  and  this,  notwithstanding  8«id 
George  VV.  Bell  died  before  the  twenty  years  possession 
had  elapsed,  and  there  was  no  adiiiiliistrator  on  his  estate 
until  after  the  twenty  years  possession  had  elapsed." 

The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury,  "that,  if  they  believed  all 
the  evidence,  they  must  find  for  the  defendant;"  which 
charge  the  court  refused  to  give,  and  the  defendant  ex- 
cepted to  its  refusal. 
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The  charge  given,  and  the  refusal  of  the  charge  asked, 
are  now  assifijned  as  error. 

Bmi)  &  Morgan,  with  L.  S.  Ludb,  for  appellanl. — 
The  doctrine  of  prescription  is  founded  on  the  pr^ 
sumption  of  af  quiescence  in  the  assertion  of  a  hostile 
claim,  and  requires  an  adverse  possession  to  support  it.— 
Cockrell  v.  Brown,  33  Ala.  88;  Roundtree  v.  Brantley, 
34  Ala.  544.  But  there  can  be  no  adverse  possession  be- 
tween husband  and  wife.  At  comnaon  Is^w,  the  posses-  • 
sion  of  the  wife,  during  coverture,  is  1 1) e  possession  pf.the 
husband,  and  cannot  become  antagonistic  to  his  rights-* 
There  can  be  no  presumption  of  acquiescence  on  his  part  • 
in  the  assertion  of  a  hostile  claim  by  the  wife,  because 
he  has  no  remedy  by  action  against  her.  To  say  that  bfe 
has  a  remedy  by  simply  asserting  his  marital  rights;  and 
%  that  his  failure  to  assert  them  during  coverture  shows  ai| 
abandonment  of  them,  is,- in  effect,  to  muke  the  wife's 
title  depend,  not  on  the  doctrine  ot  presorit'tion,  but  on 
the  husband's  deBertion  of  her,  which,  as  was  deui<led  on 
the  former  appeal,  can  have  no  such  efleot. — 36  Ai,u  466- 

J>.  W.  Baixjb,  coTi/ra. — Adverse  possession,  in  its  tech- 
nical sense,  is  not  a  necessary  ingredient  of  a  title  by  pre- 
scription. If  it  were,  tlie  doctrine  of  prescription  would 
be  entirely  useless  and  meaningless,  since  the  title  would,* 
iu  every  case,  be  complete,  upder  the  shorter  statute  of 
limitations,  (six  years  where  personal  property  is  in  eon- 
trovers}',)  long  before  the  prescription  could  be  invoked. 
The  doctrine  of  presumption,  asserted  by  the  charge  of 
the  court  below,  is  something  more  than  the  old  com* 
mon-iaw  prescription,  and  mor^  than  a  statute  of  limita- 
tions. These  latter  barred  the  remedy,  and  operated  on 
the  title  only  in  that  way.  But  the  doctriae  of  prescrip- 
tion is  intended  to  apply  to  cases  to  which  those  statutes 
do  not  extend,  as  is  cJearJy  shown  by  the  extract  from. 
Sims  V.  Aughtery,  (4  Strob.  Eq.  103,)  cited  in  McArthur 
V.  Carrie's  Adm'r,  iif2  Ala.  93.  It  requifes  for  its  appli* 
cation  a  possesuoa  under  a  claim  of  right,  inconsistent 
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with,  and  hostile  to,  the  claim  soaght  to  be  barred;  and 
this  is  the  trae  test,  as  established  by  many  aDalogoas 
decisions. 

Thu«,  it  has  been  held,  that  an  administrator,  who 
makes  an  illegal  and  void  sale  of  the  property  of  the'es- 
ttite,  is  estopped  by  his  own  act  from  suing  for  the  prop- 
erty ;  and  that  the  statute  of  limitations  does  not  begin 
to  ran  in  favor  of  the  purchaser,  as  against  the  estate, 
until  the  appointment  of  a  succeeding  administrator;  in 
other  words,  that  the  purchaser  cannot  be  considered  as 
holding  adversely,  in  the  strict  technical  sense  of  the 
term,  until  there  is  some  one  who  has  a  right  to  sue. — 
Pistole  V.  Street,  5  Porter,  14;  Hopper  v.  Steele,  18  Ala. 
828;  Lay  v.  Lawson,  24  Ala.  186;  Wyatfs  Adm'r  v.. 
Rambo,  29  Ala.  626.  Yet  it  has  been  held  also,  in  au 
equal  number  of  cases,  that  if  the  purchaser  holds  posses- 
tion  for  twenty  years,  his  title  will  be  protected  by  the  ' 
indulgence  of  the  presumption,  that  a  valid  authority  to 
••ell  originally  existed.— Gantt  V.  Phillips,  23  Ala.  275; 
Lay  V.  Lawson,  28  Ala.  891;  Mc Arthur  v.  Carrie,  32  Ala. 
76;  Wyatfs  Adm'r  v.  Scott,  83  Ala,  817.  So,  it  has 
been  held,  that  the  possession  of  a  mortgago^  or  purchaser 
of  lands  cannot  be  adverse  until  the  debt  is  paid;  (Byrd 
V.  McDaniol,  33  Ala.  18;  Relfe  v.  Relfe,  34  Ala.  505;) 
yet,  if  such  possession  continues  twenty  years,  the  title 
beconaes  perfect  by  the  presumption  of  payment.  It  is 
said  in  the  oace  last  cited,  that  *'it  would  be  a  violation 
of  all  principle  to  allow  the  acquisition  of  title  by  the 
lapse  of  time ;"  yet  the  ^ame  result  is  attained  by  apply- 
ing the  doctrine  of  presumption, — thus  clearly  recogniz- 
ipg  the  difterence  between  the  two  principles. — See,  also, 
Harvey  v.  Thorpe,  28  Ala,  264;  Rhodes  v.  Turner, 
ai  Ala.  210, 

Thecasies  above  cited  show,  that,  after  the  lapse  of 
twenty  years,  a  deed,  payment,  ^rant  of  administration, 
legular  order  of  sale,  op  (to  nse  the  language  of  the  court, 
in  Simsv.  Aughtery,  supra,)  "almost  anything  eUe," 
win  be  presumed,  to  quiet  the  possession.  Why  cannot 
the  principle  be  inveked  by  the  wife,  in  a  case  like  this? 
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Herpossesaion,  it  is  true,  is,  technically,  the  possession 
of  her  husband;  but  in  the  same  sense  the  possession  of 
the  mortgagor  or  purchaser  is  that  of  the  mortgagee  or 
vendor.  On  the  facts  supposed  in  the  charge,  her  pos- 
session has  been  under  claim  of  right,  and  has  continued 
more  than  twenty  years;  and  it  is  the  duty  of  the  courts/ 
when  asked  to  disturb  her  possession,  to  presume  that 
she  claimed  a  separate  estate  in  the  property,  or  anything 
else  that  will  perfect  her  title. 

A*  J.  WALKER,  C.  J.— [June  lOih,  1861.]— When 
this  case  was  before  in  this  court,  we  announced  theprin- 
ciple,  applicable  to  (Sases  governed  by  the  common  law^ 
that  the  wife  can  not  possess  pergonal  property ;  that  her 
possession  is  the  possession  of  the  husband,  and  that  this 
principle  resulted  from  the  unity  of  husband  and  wife. 
It  is  not  the  same  principle  which  applies  to  the  relation 
of  mortgagor  and  mortgagee,  and  of  landlord  and  tenant. 
In  those  cases,  the  doctrine  that  the  possession  of  the  one 
is  the  possession  of  the  other,  grows  out  of  the  law  of 
estoppel.  The  possession  of  the  wife  is  the  possession  of 
the  husband,  because  her  legal  existence  is  merged  in  his, 
and  the  wife  is  positively  incapable  of  a  possession,  in  the 
eye  of  the  law,  distinct  from  that  of  the  husband.  Prom 
this  principle  it  is  an  inevitable  deduction,  that  the  law 
deems  the  husband  of  Mrs.  Bell  to  have  been,  through 
her,  in  possession  of  the  properly  in  controversy  up  to 
his  death.  This  being  the  case,  there  was  no  antagonism 
of  possession  on  the  part  of  Mrs.  Bell  to  her  husband.  It 
is  not  contended,  and  indeed  it  could  not  be,  either  upon 
authority  or  reason,  that  the  presumption,  which  is  drawn 
for  the  quieting  of  titles  from  the  lapse  of  time,  is  per- 
missible in  the  absence  of  any  enjoyment  of  the  right 
asserted  antagonistical  to  that  sought  to  be  barred.  Fov 
these  reasons,  we  think  it  clear,  that  the  possession  of 
Mrs.  Bell  could  never  give  her  a  title  as  against  her  hus- 
band. Suppose  it  were  admitted,  that  the  possession  of 
Mrs.  Bell,  under  a  claim  of  title  in  herself,  would  vest 
her  with  a  title;  the  title  when  derived,  under  the  com- 
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mon  law,  would  enure  to  the  husband;  and  thus  we  would 
have  the  wife's  antagonistic  possession  divesting  the  hus- 
band's title,  which  would  by  operation  of  law  be  revested 
in  the  husband. 

We  do  not  intend,  in  any  thing  we  have  said,  to  in*. 
fringe  the  doctrine,  that  in  equity  the  wife  is  deemed,  aa 
to  her  separate  estate,  a  femme  sole.  It  may  be  that,  if 
a  wife  were  in  possession  of  property,  claiming  openly 
that  it  was  conveyed  to  her  as  a  separate  estate,  so  as  to 
•exclude  the  husband's  marital  rights;  and  if  she  had  con- 
tinued to  possess  and  eiijoy  the  property,  under  Buch 
claim  of  it  as  a  separate  estate,  for  more  than  twenty 
years,  the  law  would  presume,  against  the  husband,  that 
the  claim  \vas  founded  on  a  valid  conveyance  creating  a 
separate  estate.  In  a  court  of  equity,  the  wife  is  allowed 
to  assert  her  claim  to  a  separate  estate  in  antagonism  of 
her  husband's  rights.  But  those  principles  can  not  aid 
the  charge  given.  It  raises  the  presumption,  not  upoa 
the  fact  of  the  long-continued  assertion  by  Mrs.  Belief  a 
claim  that  the  slaves  were  conveyed  to  her  as  a  separate 

•  estaffe,  but  upon  the  fact  that  she  was  deserted  by  her 
husband,  and  claimed  and  possessed  the  slaves  "as  her 
own  individual  property."  There  is  a  clear  distiuctioa 
between  the  claim  of  a  separate  estate,  created  in  such  a 
manner  as  to  exclude  the  husband's  marital  rights,  and  a 
naked  claim  of  title  in  the  wife  against  the  husband.  A 
wife  may  claim  that  a  separate  estate  was  vested  in  her. 

'  She  can  not  claim  that  she  holds  property  in  possession  ad* 
versely  to  her  husband,  except  upon  the  ground  that  it  is 
a  separate  estate ;  for  her  possession,  except  so  far  as 
chancery  recognizes  her  right  to  hold  a  separate  estate^ 
and  confers  upon  her,  in  reference  to  such  estate,  the 
privileges  of  a  femme  sole,  is  the  possession  of  the  hu^ 
band.  The  possession  by  Mrs.  Bell,  claiming  that  the, 
slaves  belonged  to  her,  and  that  she  held  them  adversely 
to  her  husband,  no  matter  how  long,  could  never  avaiL 
An  adverse  possession,  or  an  antagonistic  enjoyment,  for 
twenty  years,  may  create  the  presumption  of  a  title  in 
favor  of  persons  sui  juris.    It  never  can  create  the  presump- 
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tion  of  a  title  in  the  wife  clothed  with  the  quality  of  au 
exclusion  of  the  husband's  marital  rights.  If  the  absurd- 
ity could  be  coucoived,  of  a  wife's  holding  adversely  to 
her  husband,  what  reason  or  authority  is  there  to  support 
the  position,  that  she  thereby  not  only  acquired  a  title, 
but  a  title  of  such  a  character  as  to  exclude  the  husband? 

There  was  no  evidence  conducing  to  show  that  Mrs. 
Bell  ever  claimed  to  hold  the  slaves  under  any  convey- 
ance which  created  a  separate  estateC  The  court,  there- 
fore, erred  in  refusing  the  charge  asked  by  the  defendant, 
as  well  as  in  the  charge  given. 

Reversed  and  remanded. 


WATT'S  ADM'R  vs.  WATT'S  DISTRIBUTEES. 

[final  8ETTLEMBNT  0?  ADIUNISTEATOR'S  ACCOUNTS.] 

1.  Condusiveness  of  final  decree, — A  decree  of  tlie  probate  court,  which 
purports  to  have  been  rendered  on  finul  settlement  of  the  accounts 
and  vouchers  of  the  administrator  of  an  insolvent  estate,  and 
ascertains  the  amount  of  assets  which  had  come  to  his  hands,  the 
amount  of  his  disbursements,  and  the  balance  left  in  his  hands  for 
disiributioii  ajxiong  creditors;  and  by  which  **it  is  ordered,  ad- 
judged, and  decreed,"  that  the  account,  as  stilted  by  the  court, 
"be  received,  passed,  allowed,  recorded  and  filed  jis  a  final  settle- 
ment of  said  estate," — is  final  and  conclusive,  until  reversed  by  the 
propter  tribunal,  and  can  not  be  reviewed  or  annulled  by  the  pro- 
bate court  at  anotb^  term. 

2.  Jicquuiies  of  final  decree. — A  decree  of  the  probate  court,  which 
purports  to  have  been  rendered  on  final  settlement  of  the  accounts 
and  vouchers  of  the  administrator  of  an  insolvent  estate;  which 
corrects  certain  supposed  errors  and  roistakes  in  a  former  {settle- 
ment, thereby  ahowing  a  larger  balance  in  the  adminiptratoi^e 
hands  for  distribution  among  the  creditors,  and  declares  the 
former  settlement  to  be  partial  only ;  and  by  which  *'  it  is  conitid* 
ered  and  decreed,"  that  the  claims  allowed  on  the  former  settle- 
ment, which  were  then  declared  entitled  to  a  dividend  of  eighty 
per  cent;,  "be  paid  in  full,  and  that  whatever  sums  shall. remain, 
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after  the  satisfaction  of  said  allowed  claimSi  be  equally  divided 
among  the  four  minor  heirs  of"  the  decedent, — has  not  the  requi- 
sites of  a  final  decree,  and  will  not  support  either  an  execution  or 
an  appeal. 

Appeal  from  the  Probate  Court  of  Sumter. 

In  the  matter  of  the  estate  of  George  L.  Watt,  deceased, 
on  final  settlement  of  the  accounts  and  vouchers  of  Joel 
"Watt,  the  administrator.  The  citation  was  issued  on  the 
12th  March,  1860.  The  administrator  appeared  at  the 
ensuing  April  term,  and  moved  the  court  to  dismiss  the 
proceeding,  on  the  ground  that  the  estate  had  been  de- 
clared insolvent  in  September,  1855,  and  that  he  had 
made  a  final  settlement  of  his  administration  on  the  17th 
January,  1857;  and,  in  support  of  his  motion,  offered  ia 
evidence  the  decrees  rendered  by  said  probate  court  at 
those  times.  "  After  hearing  the  evidence,  and  the  argu- 
ment of  counsel,  the  court  overruled  said  motion ;  where- 
upon the  defendant  excepted.  The  court  then  proposed 
to  set  aside  and  vacate  so  much  of  the  said  decree  of  Jan- 
uary 17,  1857,  as  declared  said  settlement  to  be  final ;  to 
which  action  of  the  court  the  defendant  objected.  The 
court  overruled  the  objection,  vacated  so  much  of  said 
decree  as  declared  said  settlement  to  be  final,  and  pro- 
ceeded to  state  an  account  in  accordance  with  the  cita- 
tion ;  to  which  the  defendant  excepted.'* 

The  decree  of  January  17,  1857,  and  the  decree  from 
which  this  appeal  was  taken,  are  in  the  following  words: 

'  "January  17,  1857.  This  day  came  up  for  final  action 
and  decree,  in  pursuance  of  a  former  order  of  this  court, 
and  after  advertisement  for  three  successive  weeks  in  the 
Siimter  Democrat^  the  account-current  and  vouchers  of  the 
administrator  for  a  final  settlement  of  his  administration 
of  the  estate  of  George  L.  Watt,  deceased  ;  which,  upon 
examination,  shows  a  receipt  of  assets  to  the  amount  of 
f  194  28,  and  disbursements,  properly  vouched,  to  the 
amount  of  $355  40;  leaving  a  balance  of  J1585  88  for  dis- 
tribution among  the  creditors  of  said  estate.    And  it  ap 
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pearing  that  aaid  account  is  legally  and  fairly  stated,  apd 
properly  vouched,  it  Is. ordered,  adjudged,  and  decreed, 
that  the  same  be  received,  passed*,  allowed,  recorded  aind 
filed  as  a  final  settlement  of  said  estate.  After  ^  careful 
examination,  the  following  claims  were  rejected  and  dis- 
allowed, for  want  of  legal  proof  of  their  correctness," 
(specifying  them.)  /*  It  is  ordered,  that  said  estate  pay  ' 
eighty  per  cent,  on  the  claims  filed  and  allowed  against 
said  estate." 

"Probate  Court  of  Sumter,  April  term,  1860. 
'^This  day  came  up  for  action  and  decree,  in  pursuance 
of  an  order  made  at  the  March  term,  1860,  the  account 
stated  by  this  court,  under  section  1817  of  the  Code  of 
Alabama,  against  Joel  Watt,  administrator  of  the  estate 
of  George  L.  Watt,  deceased;  and  notice  having  been 
issued  and  executed  upon  said  Joel  Watt,  re(juiring  him 
to  file  his  account-current  and  Vouchers  for  a  final  settle- 
ment on  this  day,  and  notifying  him  that,  if  he  failed  to 
file  thera,  the  court  would  pass  the  account  heretofore 
stated  against  him;  the  said  Joel  Watt  came  into  court, 
and  moved  to  dismiss  said  proceedings  against  him,  be- 
cause the  citation  was  issued  ex  mero  motu;  because  said 
estate  was  declared  insolvent,  and  final  settlement  oiP  It 
made  iu  January,  1857  ;  because  the  court  has  no  juris- 
diction over  the  matter,  and  because  neither  the  creditors 
nor  the  heirs  of  said  deceased  are  partifes  to  the  proceed^ 
ing.  The  court  overruled  said  motion  ;  and  the  said  Joel 
Watt  refusing  to  file  his  account-current  and  vouchers  for 
a  settlement,  the  co.urt  proceeded  to  examine  and  pass 
the  account  heretofore  stated  against  him.  The  ac- 
count thus  stated  by  the  court  against  the  said  adminis- 
trator, charges  him  with  the  foll6wing  assets,  which  are 
shown"  to  have  come  into  his  possession,  and  not  to  have 
been  accounted  for  or  distributed  by  him,  and  whi6h  were 
totally  omitted  in  his  former  settlement — to-wit,"  ic, ; 
specifying  assets  to  the  amount  of  $1850  99.  The  decree 
then  allows  credits  to  the  administrator,  amounting  to 
9228  48,  and  proceeds  thus — "Audit  appearing  to  the 
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Bati3fHcti(>n  of  the  court,  that  the  said  amount  ($lo50  99) 
charged  against  said  adoiinistmtoras  aforeaaid,  came  iuto 
his  possession  as  such  ajdministrator;  and  that  he  omitted 
to  account  for^  or  charge  himself  with  said  sum,  iu  his 
settlement  made  on  the  17th  January,  1857;  and  that 
only  $223  48  of  said  sum  has  been  disbursed  on  behalf  of 
tb©  estate,  the  creditors,  or  the  heirs-at-law;  and  it  far- 
ther appearing  to  the  court,  that  the  omission  of  the  ad- 
ministrator to  charge  himself  with  the  amount  of  said 
account  of  sales  and  inventory,  in  conformity  with  the 
first  subdivision  of  section  1802  of  the  Code,  as  well  as 
his  failure  to  distribute  the  same,  renders  void  the  decree 
made  on  the* settlement  of  January  17,  18.57, — it  is  now 
Jherefore  considered,  ordered,  and  decreed  by  the  court, 
that  so  much  of  said  decree  as  declares  the  said  settle- 
ment of  January  17,  1857,  to  be  final,  be,  and  the  same  is 
hereby,  so  amended  and  altered  as  to  make  the  same— 
what  it  was  in  fact — ^a  partial  settlement  and  distribution 
of  said  estate,  and  to  render  the  said  Joel  vVatt,  adminis- 
trator of  said  estate,  accountable  to  this  court  for  the 
goods,  chattels  and  moneys  of  his  intestate,  which  he  is 
shown  to  have  omitted  charging  himself  with  in  hi$ae- 
count  passed  upon  the  17th  January,  1857.     It  is  also 
considered  and   decreed   by  the  court,  that  the  claims 
which  were  allowed  by  this  court  in  the  settlement  of 
17th  January,  1857,  be  paid   in  full,  arid  that  whatever 
gum  shall  -emain,  after  the  satisfaction  of  said  allowed 
claims,  be  equally  divided  among  the  four  minor  heirs  of 
the  said  George  L.  Watt,  deceased;  and  it  appearing  to 
the  satiatriction  of  the  court,  that  said  admipistrator  has 
overpaid  several  of  the  creditors  heretofore,  by  reason  of 
the  rejection  of  their  claims,  it  is  considered  aad  decreed, 
that  he  retain,  in  all  sucb  cases,  wiiatever  mi\y  be  still 
due  them  on  their  allowed  claims,  to  reimburse  him  for 
said  i^ayniients  on  claims  that  were  rejepted.    It  is  fur- 
ther ordered,  that  the.  judgments  pn  execution  docket  No. 
10,  in  favor  pf  the  creditors  and  heirs-at-law  of  the  said 
George  L.  Watt,  be,  and  the  same  are  hereby,  made  a 
part  of  this  record^  and  that  executions  may  issue  onaaid 
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Jadgmeota,  for  the  amounts  due  eaid  creditors  &iid  heirs- 
at-law  respectively.  It  is  forthef  ordered,  that  in  order 
Id  make  up  a  complete  record  of  the  said  case,  the  inven- 
tory, account  of  sales,  and  settlement  made  on  the  17th 
January,  1857,  be,  and  the  same  are  hereby,  made  a  part 
of  the  record  in  this  case." 

The  overruling  of  the  motion  to  dismiss  the  proceed- 
ings, and  the  decree  rendered  by  the  couvt,  are  now  as- 
signed as  error  by  the  administrator. 

Coleman  &  Van  deQrapp,  for  appellant. 

STONE,  J.— [July  11, 1861.]— In  January,  1857,  a  final 
settlement  was  had  of  the  administration  of  appellant  on 
the  estate  of  George  L.  Watt,  deceased.  Thus  the  mat- 
ter rested  for  three  years,  when  these  proceedings  wore" 
set  on  foot  to  bring  the  administrator  to  another  settle- 
ment; and  in  such  new  proceedings,  the  attempt  was 
made  to  hold  the  appellant  accountable  for  other  assets 
of  the  estate,  which,  it  is  alleged,  were  in  bis  handset 
the  time  of  the  first  settlement,  and  were  not  accounted 
for.  To  these  proceedings  the  administrator  interposed 
as  a  bar  the  decree  on  the  former  final  settlement.  This 
defense  the  probate  court  overruled,  and  thereupon  vaca- 
ted the  former  judgment  as  a  final  decree,  and  pronounced 
It  to  be  only  a  partial  settlement.      ^ 

On  what  evidence  the  probate  court  acted  in  yaeating 
the  former  decree  in  part,  and  rendering  a  new  one,  we 
are  not  informed.  It  is  obvious  that  the  record  did  not 
fbraish  evidence  that  there  had  been  any  clerical  error 
in  the  matter  of  entering  up  the  decree  which  the 
court  in  fact  meide.  On  the  contrary,  it  is  clear  that  the 
Judicial  mind  did  pass  and  pronounce  on  the  question  of 
the  amount  of  assets  in  the  admintsti^tor's  bandi,  and 
announced  the  result.  It  is  also  cleuf  that  the  probate 
court  did  decree  and  determine  that  the  settlement  then 
tnade  was— what  it  purported  to  be — a  final  settlement. 
**A  decree  rendered  under  such  circttmstances^  is  binding 
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on  .the  parties  to  it,  until  it  is  reversed  in  the  proper 
court ;  and  the  court  rendering  it  has  no  power  to  review 
or  annul  it." — Barnett  v.  Tarrence,  28  Ala.  467;  Allman 
V.  Owen,  81  Ala.  167;  Moore  v.  Lesueur,  83  Ala.  243; 
Norman  v.  Norman,  3  Ala.  389 ;  Duke  v.  Duke,  26  Ala. 
675-6;  Simmona  V.  Price,  18  Ala.  406;  Matthews  v. 
Doutbitt,  27  Ala.  276;  Cannon  v.  Rogers,  at  this  term; 
King  V.  Smith,  15  Ala.  269;  Landreth  v.  Landreth, 
12  Ala.  640;  Morrison  v.  Morrison,  8  Stew.  444;  Butler 
V.  Ins.  Co.,  14  Ala.  793 ;  Perkins  v.  Moore,  16  Ala.  12. 

Although  it  may  be,  and  probably  is  true,  that  iu  the 
settlement  of  January,  1857,  there  was  a  failure  to  charge 
the  appellant  with  certain  assets  of  the  estate  in  his  bands; 
yet  the  final  decree  then  rendered  must  forever  close  the 
door  to  a  re-investigation  of  that  question,  in  that  court. 
That  there  must  be  an  end  of  litigation,  and  that  the 
sanctity  and  inviolability  pf  the  judgments  of  the  courts 
having  competent  jurisdiction  are  of  infinitely  greater 
importance  than  the  complete  justice  of  an.  individual 
case,  are  propositions  vindicated  alike  by  reason  and 
by  authority.— 1  Greenl.  Ev.  §  522 ;  Bobe  v,  Stickuey, 
86>la.  482. 

[2.]  We  have  said  thus  much  on  the  merits  of  this  case; 
and  from  the  principles  above  announced,  it  is  manifest 
that,  in  the  proceeding  of  the  probate  court  of  Sumter 
since  Jannary,  1857,  that  court  has  mistaken  its  powers. 
It  should  vacate  all  orders  it  has  made,  in  what  we  have 
characterized  as  the  renewed  proceedings.  But,  under 
these  later  proceedings,  there  does  not  appear  to  have 
been  any  final  decree  rendered.  True,  the  principles  of 
a  decree  are  laid  down ;  but  no  judgments  were  rendered, 
ascertaining  any  amouuts  due  to  the  various  persons, — the 
distributees  in  particular;  nor,  indeed,  are  the  nam^s  of 
the  diatributees  mentioned  in  the  record.  The  balance 
is  not  ascertained,  and  the  persons  between  whom  the 
money  is  to  be  divided,  are  described  simply  as  '^Uhe 
minor  heirs  of  said  George  L.  Watt,  deceased/'  Nothing 
has  been  done  which  placed  the  case  in  a  conditioii  for 
collectioa,  or  for  the  issue  of  executions  for  the  collectioa 
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of  the  amount.  That  is  not  iC  mo^;i€y  judgmeut,  wl^ick 
doe8  not  auChorize  the  issuer  of  an  execution ;,  and  no  exe- 
cution could  issue  fortheae  uvaapertained  balances.  The 
judgaieYits^  to  be  final,  should  have  been  specific,  and  in 
favor  o(  tlje  several  distributees  by  name. — Brazeale  v, 
Braiteale,  9  AU/491j;  Merrill  v,  ^/oiics,  8  Pof.  554 ;  Betts 
V.  Blackwell,  2  g.  &  P.  373 ;  0  udge  of  Limestone  y.  French, 
8  8.  &  P.  263;  HoUis  v.  Caughman,  22  Ala.  ifs ;  Ilarii: 
son,  ex  pdrte^  t.Ala.  739;  Andrews  v..  Hall,  ll^'Ala.  88, 
There  being  no  fin^l  decree  in  the  n^atjter  of  yiQ  reDe\ve4 
proceedings,  the  appeal  must  be  dismissed.. 


CRTMES  vs.  WHITE  ft  J0HS80N. 

[aCTIOK  ok  QPEK  ACGOUKT  fox  goods  S^LD  AXD  X>%Jfir%RZDj^ 

1.  DUoofitry  at  /aw.— Where  interrogot9He8  ar«  |^ropo«fidecl  to  the 
del&ndatit  ia  an  action  at  law,  (Code,  JjJ  2330-86,)  for  the  purpose 
of  diipTovin^  the  defense  trhich  he  sets  up,  he  may  accompany  hii 
a^miaaioa  of  the  partieular  faots  called  for  by  tile  iitterpogatorieV 
mik  a  aUtemf  Qt  of  additional  ftotik  m'  aToidMoe  of  them  ;  ai 
where  l^e  plead9  payment^  in  an  actioii  on  an  gpea  CMootint  due  t« 
a. partnership),  jyid  is  asked  if  the  paymcirt  was  not  made  to  ono  of 
the  p&rtnerB  alone,  in  debts  due  to  lum  Jfrom  that  partner  individ* 
imliy^'  be  may  state,  in  connectito  Vith  his  admission  of  that  facV 
tkai  the  pAymeht  was  made  after  the  other  partner  had  sold  out 
hi%  inUresft  in  %be  irm,  and  wiiiJe  the  partner  to  whom  it  was  made 
wa^  the  sole  owner  of  th^  goods,  aooounts,  ^o.  .  i 

2.  Proof  of  corre'etnets  of  demand  hy  plaintiff^  s  onfH  o^Lf^ln  «n  actio% 
oy  late  partners,  on  an  open  acoouat  due  to  the  parti^ership,  tlie 

-  defendant' haring  Introduced  evidence  tending  to  show  that,  after 
tb0  disaotaioii  of  the  irtn,  he  had  paid  the  account  to-  one  of  the 
parJiii^,  who  had  loqglii  out  the  inteceat  of  his  oo-partner,  by- 
crediting  tho  amount  oo  debts  due  to  him  from  tkat  partner  indr 
vidually,  th^  other  .partner  cannot  be  allowed  to  teatify,  (Cod«J. 
'8  2316,)  in  rebuttal,  that  the  partnership  wasntit  4issolr^  wbe» 
^1  pi^toent  was  made. 
SI 


474  SUPREME  COURT 

, , , * : 

Crymes  .▼.  White  Jk  Johnson, 

Appeal  from  th'e  Circuit  Conrt  of  Macon. 
'    Tried. before  the  Honi  IIobbrt  Doughebtt* 

This  action  was  brought  by  the  appellees,  suing  as  late 
partners,  and  was  founded  on  an  open  account  for  goodsi 
wares  audmeroliandiziB,  sold  and  delivered  to  the  defend* 
ant  during  the  years  1853  and  1854  The  defendant 
pleaded,  "that  he  is  not  indebted  to  the  sail  firm  of 
Vhite  &  Johnson,  as  th^  plaintifis  have  above  com- 
plained," &c. ;  and  Issue  was  joined  oh  that  plea.  The 
only  matter  In  controversy  on  the>  trial  was  the  validity 
otVertain  payments  made  by  the  defendant  to  the  plain- 
tiff Johnson  ;  and  tlie  only  questions  presented  for  revis- 
ion in  this  court,  relate  to  the  rulings  of  the  circuit  court 
on  the  admissibility  of  evidence  touching  that  matter. 
The  material  lacts  are  stated  in  the  opinion  of  the  court. 

GtJNN  4;  Strange,  for  appellant. 
.  Cloptoj!!  k  LifioN,  contra. 

R.  W.  WALKER,  J.— [July  3, 1861.]—!.  The  plaintiffs 
propounded  interrogatories  to  the  defendant,  under  the 
statute:  The  defendant  had  interposed  the  plea  of  pay- 
ment; and  the  plaintiifs^  with  the  view!  ofme^tibg  this 
defense,  among  other  questions,  inquired  of  the  defend- 
ant, with  whoQ],  and  at  what  time,  he  bad  settled  the 
accounts  sued  on,  how  much  of  the  same  he  had  paid  in 
fnoney,  and  how  much  was  paid  in  individual  debts  due 
from  Johnson^. one  of  th^  plaintiffs/to  the  .defendant. 
Th€  defecfdant,  in  answering,  stated*  that  he  haA  settled 
the  accounts  sued  on  with  the  plaintiff  Johi^son  ;-  that  lie 
had  paid  the  same  partly  in  cash,  and  partly  in  medical 
•ccounts  due  from  Johnson  to  him  ;  and  in  referenec  to 
the  account  of  1853^  he  adds:  ''Defendaot  qiade  said 
payments,  and  said  credits  were  noi^o,  aftev  eaid  White 
l^ad  sold  out  his  interest  in  the  oooeerii  of  White  ft  Jobfi- 
son,  and  while  Johnson  was  the  sole  owner  of  the  goodfe, 
notes,  books  of  account,  &c.*'  On  motion  of  the  plain- 
tiffs, this  paft  of  the  defendant's  answer  wae  .smyretijri 
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bj:tb««mrt  «t»viBgt»tHe8eoticMMaftbiOod6(i§2830-«) 
atflboristttyt^temnUtttttioii  of  p«rtie«  hy  tntsrrogatori^ 
tbe  suma  MuttoHolidii  whUb  was  pot  i^mi  tbe  old  «tal* 
ute  ea  that  mbjeet^  (Otoy**  Digest,  S41,  $  100,)  we  maal 
hoM,  that  ibi»  c<>!i[rt  orrtd  ilk  tUppreBilttg  tbd  partk>ii  of 
the  d«|bnditiit*«  Aoawer  abom  qvoled.  '  Aecordtngto  ovw 
farmeir  decisions,  interrogatories  oadar  tba  statute  are 
governed  by  tfae  same  roles  tbat.apf  ly  to  bills  of  disoo^* 
efy  ia  ebaiieery,  so  fur  as  Delates  to^tbe  mttQne  ot  tfae  dis» 
covecy  fioirgfat^  a«d  tbe  eftact  of  tbe. answers iis  evidence 
when  made.    In  Saltaiarsb  v.  Bower,  (22  Ala;  221,)  this 
Bubjeot  underwent  a  careftil  oonsidefation ;  and  it  w|HI 
there  heMy  that,  as  ill  an  answer  to  a  fbill  of  dtacorery,  * 
OQtMag  ean  be  cdneidened  impertinent,  wbidi  tends  to 
disprom  tbe  «cist€»ieo  of  the  caoes  of  aetioa  or  defense. 
Bet  up  in  tbe  .bill ;  so  an  answer  to  interrogatories  nirder 
the  Btalttte,  whether  it  is  p<krefy  resposisire,  or  contains 
afiraiative  irrei^poDsive  altegittions  in  aToidanee  of  tfae 
demand/ oaaaot  be  made  tbe  safaiieetr matter  of  exception. 
See,  alao^  Prifchett  t.  JManroe,  28  Ala.  501;  Wileonr  ^. 
Maria,  21  Ala*  .S60«    In  the  present  ease,  the  plaintifii 
soagbt  to  elictt  from  4he  defendant  the  fa^t,  that  all  of 
the^ynftents  be  relied  on  had  been  made  to  JobnK>Dy 
sad  that  in  part'tkey  inere  made  by  disehargicig  tbe  iadi-> 
Tidtial  indebtedness  of  Johnson  lo  tbe  defendant*    Ac* 
eordiBg  to  tbe  principle  settled  in  the.  cases  eited  8Upr% 
the  defendant  was  not  bonnd  to  confine  himself  t6  a  sim- 
ple aduiisBioA  ott  denial  of  the  faets  tbos  sought  to  be 
elicited.     M\m  admitted  tbe  facte  to  be  as  iadioated  by 
the  intentq^atortes,  be  had  tfae  right  to  aceoiDpaiiy  that 
'  admission  wilbaoeb  an  explanation  of*tbem  aatiMjnstiee 
of  the  eaae  D^qmredL    He  bad  the  Ti^t  to  omfess  and 
avoid.    Hia  adaaisMm  tkat  he  bad  paid  tbe  aooevnts  to 
JobBBOD^  la  indiividcu^  debts  of  tbe  latter  to  him,  woaUL, 
if  iin»xplai&ed,  bamr^  deprived  tbe  paymeat  ef  all  value  as 
a  defense  to  this  suit ;  and  be  had  the  right  to  aeecmipaBy 
hisiadmiaaiofi  of  that  feet  with  tbe  statement  of  aseh  oUmt 
ftelaaaalsowed  tha^the  paymant  operated  a  legal  dia^ 
chavge  s^f  tbe«deaHMid* 
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Ciywy,  Whit*  ^  J«Mmmi. 

i.  The  definidiiH  littrMliKiod'«ffd«tii$«t«ii4iif|^td»iK)tr 
that  the  piaiMifi  Whittbadfidid  Mt  Im  iMtfiwI  is  t^e 
goods,  noteft,  bool^of  womiiiVJeg^,  of  tte  fttta^  to  faififnit-' 
nar,  Johmon ;  fimd  Ikut,  afttr  tMaiile,  tfa^  defefrdrnthad 
pftid  the  ftocQQDts  sued  on.t#  Johfrtmi,  by  creditiefg  the 
8M»e  on  itidividaal  dtbis^iM  iVom  JoiMisoii  io  thede- 
.f^ndaot.    Il  appeavt  Ihat,  after  tbo  introduction  of  this 
evideace,  the  plaioliff  Wiiila  ^HMdfkrtdtm  a  witneaa  «nder 
tha  8tattit#i  to  proTo  Aa  ecwraotaoas  of  the  datnand  ftaed 
oa,  thB  requiiite  MAiaa  havttig  beao  pMrionaly  giren. 
Qu  his  <^xamt9ation«  he  was  allowad  to  state,  that  the 
oa-partnevship  of  White  k  Johaaon  hfd  not  beea  dis- 
solved; that  he  had  nade  no  aaie  to  Jobascln ;  that  John* 
sou  had  ao  authority  to  settle  t\vt  books  bj  way  iadhridaa) 
debt  of  his  dae  tha  dofaadant ;  arid  that  he  waa  a  co-part* 
nar  w.i>h  JohasfMif  and  iatoraatod  in  the  goods  acid  in 
ISSS^and  ii>  1864,  md  ta  tha  hooks.    It  was  Tiot  the  da- 
Biga  of  seotlon  ^13  .o€  the  Oode^  undar  whioh  the  ^lam^ 
tiff  was  iatrodoaad,  to  make  tha'  parties  ^fetteraS  wit- 
Deasea.^ Waring  v.  Hcury,  Aft  Ala.  f  24.    All  that  the 
plaintiff  if  eompetaot  toaatablish,  Is  the  cori^tniess  ^t 
tha  datnand.    It  is  traa,  as  was  held-  in  Jordan  v.  Owen, 
(27  Ala.  1&5,)  that  the  plaintiff Ciioaot  bo  pedaaittod,  aoder 
tbiA  seotk>n,  so  to  shape  tha  faats,  wfaiefa  be  proposes  to 
ppoi^  by  his  own  oath,  as  to  dejHfve  the  defendant  of  Che 
riglit  to  prove  by  his  oath  that  the  deinAtid  has  be^npsid^ 
In  eik^es  Ailliag  within  this  sectioR,  *  tha  oor«aetn«8S  ci 
tha  demand'  must  be  rogardadus  not  proved  by  theplma- 
tit''«  oath,  nnleas  he  swears  that  it  has  aot  b^en  paid. 
H^nee,  ho  mast  aot  only  stata  fhots  which,  if  proved  by 
other  wituassas,  wonld  maka  out  a  j^rtma^^ojek  ease  of 
indahtednaas  of  the  defandaat  to  him,  h»t  he  most  go 
fnither,  and  awaftr  to  tha  fact  of  aon-fMijraia&l  of  the  ta- 
debtednesB.   Bat  where,  as  in  this  ea^  the  dafeodaatMi 
up,  as  a'de&iisa  to  the  action,  a  payventnot  ma«ta  to  the 
plaintrff;  aad  the  validity  of  such  payment  ae  a  dsfeass, 
depends  upon  an  alleged  previoua  transfer  &t  tire  claim  to 
thoperso9i  to' whom  the  payment  was  mAsto,  it  kael 

allowable  for  the  plaiutiff  to  testify  iri  vdNittel  of  tii^en^ 
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deoce  of  traasfer  offiM^d  ky  tbe  defeiktoht.  If  tfae  plain- 
tiff was  permitted  io  4ioiitrikliet  Ibe  e^Menee  offBved  by 
the  defendant,  of  an  independeat  fact  of  this  sort,  it 
wodd  be  dsfltoall  ta  flk  any  limit  to  kla  right  to  testify 
in  tkf  ea«B»  It  U  obviiMs,  that  tba  testtmony  ef  the 
plaintiftr-^fehAt  t&o  pifrtiiaNbip  ^mm  not  ffiiaolYed,  that  lie 
ind  niM^  no  aali  to  Jobutfoo,  and  thM  tha  lathed  bud  mo 
authority  to  aettle  the  books  by  iitiy  iMsvidiial  debt  mf 
his  due  tbe  defeodilQt-^was  ryot*  arideaoa  e^aasary  or 
praper  to  establisb  tbe>eorreO(tii6ss  of  tha»  damand,  iu  ^be 
first  i»staii<)e!»  a«d  was  irrelevaut,  except  ao  *far  as  it  %vaiit 
to  dispr ore  the  alleged  trauafer  to  Johnean^  ov  tha  valid- 
ity of  tbe  defendant's  fiayasenc  to  him.  luaiiy  aspect^it 
vras  strictly  rebattin^  proof;  and  we  bold,  that  the  court 
erred  ia  permittiag  the  plaintiff  to  lestUy  -to  thv  fisicts 
abo^e  «santioaed. — See;  ftirUier^  West  r.  Brum/Sfi  Aia. 
263;  Flash,  Hartarell  k  Co.  r.  FarrS^  U  Ala.  186;  Baa- 
nett  V.  ATtaiatebd,  8  Ala.  607;  Eirkman  v.  £aton, 
35  Ala.  278. 

•Judgiuani  reversed,  and  cause  remanded. 


,  LAWRENCE  vs.  WAltE. 

[aCTIOK  oh  PftOXlSSORr  VOTE,  BY  ASSIOKBC  AGiklNST  MAKER.] 

I.  0>n€liid9€fieM  <^j%dgmeM  as  6«r.— Whers  a  promfavory  iiote,^whioh 
had  b#eQ  transferred  by  delivery,  was  f^lsoed  by  the  transfornte 
in  the  hands  of  an  agent,  with  inatructioiia  to  present  it  to  the 
maker  for  payment,  and,  if  payment  was  refused,  to  put  in  the 
bands  of  an  attorney,  for  collection  by  suit;  and,  payment  having 
been  reflised,  the  agent  sent  the  note  to  an  attorney,  who,  not  be 
ittg  iolbrauSd  «f  the  aMne  <ai  the  real  owner,  brought  auit  on  it  in 
tbe  naine  of  the  agent ,  a  ad  the  action  was  8ii9eessfally  defended, 
on  the  plea  of  set-off  against  the  payee,-^Ac2^,  that  the  judgmei|t 
in  that  action  was  not  a  bar  to  a  subsequent  action  on  the  note  hj 
the  owner,  who' was  not  shown  to  have  had  notice  of  the  pendency 
of  tlMt  aeUoQ. 
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■i        ■  i        -       ■     -        ■    .     ■  ■  II    I.    I    .  I.       I  .       «  I  I   . 

Appmal  froin  the  Oiwimt.  Court  of  Shelby.,    . 
Tried  before  the  Qoe.  Wm.  &  U\jw. 

.     This  ^otioti  vres  -broiig bt  bjr  Uoeh  Lawfeaoe,  aguost 
Horace  Ware;  was. founded  on  the  defianda&t's  psemis- 
eory  uoke  for  $87  «7^  dated  2&tfa  Maj,  tS&l,  and  pajrable 
en  the  Ist  Jaaaary,  lt55,  to  Matthew  Lee  or  order ;  aad 
vae  oofiameiieed  on  the   Sd   Aagost,  1858.     The  de- 
fendaot  pleaded  a  for  met  jadgmeitt  o&  the  note.  Id  his 
&vor;  aod  iatue  wdA  joined  ou  that  plea«    On  the  trial, 
m  the  bill  of  exceptions  slat ee^  after  the  plaiatiff  bad  read 
bi  eridetiee  the  note  on  whiob  the  suit  was  foonded,  the 
defendaiU  .ofiered  in.  evidence  the  record. of  the  sniton 
which  be  lelied  as  a  bar.    Tbat  suit  was,  brongfat  in  the 
name  of  one  L.  YandeVer  as  plaintili^  and  against  the  de- 
fendant in  this  case;  was  founded  on  the  same  promissory 
note  which  is.  the  foondation  of  the  action  in  thk  case; 
and  judgaient  was  rendered,  on  the  lith  March,  IS&S, 
on  the  verdict  of  a  jury,  in  favor  of  the  defendant;  bet  the 
record  docs  not  show  what  pleas  were  interposed.    ^^It  was 
admitted,  that  on  the  trial  of  that  suit,  under  the  plea  of 
set-oft",  the  defendant  proved,  that  he  had  employed  Mat- 
thew Lee,  £he  payee  of  said  note,  to  transport  a  large 
quantity  of  pig-iron  for  him,  in  flat-boats,  down  the  Coosa 
river  to  Wetumpka;  that  said  iron  was  sunk  in  the  Coosa 
river,  iu  consequence  of  said  Lee's  failure  to  perform  his 
duties  in  reference  to  the  transportation,  and  was  thereby 
wholly   lost  to   the   defendant,   and   that  the  value  of 
said  iron  was  greater  than  the  amount  of  the  said  note. 
It  WfLM  admitted,  also,  that  the  only  issue  tried  in  that 
suit  was  the  validity  and  suflBciency  of  the  said  set-o^ 
and  that  the  jury  found  their  verdict  for  the  defendant  on 
that  issue.    It  was  admitted,  also,  that  Lawrence,  the 
plaintiff  in  the  present  suit,  held  said  note  by  transter  from 
eaid  payee  by  delivery,  and  that  said  transfer  was  for  a 
valuable  and  sufficient  consideration.     It  was  proved  by 
said  Vandever,  on  the  trial  in  this  ca^e,  that  said  plaintiff 
(Lawrence)  delivered  said  note  to  him,  avid  requested  him 
to  call  on  Ware,  collect  the  money,  and,  if  paid^seod  the 
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•  money  to  hhn ;  that  said  witness  called  on  defendiint  for 
the  mon^y,  wbo  failed  and  refused  to  pay  the  same ;  that 
he  then  informed  plaintiftj  tvfao  resided  in  Calhoun  county,' 
of  the  defendant's  failure  to  pay  the  note*  and  was  in- 

•  sfracted  by  hirh'to  place  it  iri  the'harids  of  an  attorney, 
for  collection  by  suit;  that,  being  unacquainted  with  any, 
attorney  in  Shelby  county,  be  handed  said  note  to  one 
Moore,  to  be  delivered  by  him  to  an  attorney,  but  did  not' 
tell  said  Moore  to  ^hom  said  note  belonged;  and  that  he 
(^tness)  had  no  interest  in  said  note,  and  had  no  know- 
ledge that  the- suit  had  bfeen  brought  in  hia  name  until 
after  the  same  had  been  tried.  It  was  admitted,  that  th^ 
suit  was  brought  by  the  attorney  in  the  name  of  said  Van- 
dever,  because  he  was  informed  that'il  was  sent  by  him^. 
and  the  name  of  no  other  owner  was 'disclosed." 

On  the  facts  above  stated,  the  plaintiff  proposed  to 
prove,  ** that  the  alleged  set-off,  prove'd  by  tlie  defendant 
on  the  trial  of  the  former  suit,  was  unjust,  untrue,  and 
improperly  allowed;  that  the  defendant  sutsriiined  in  fact 
no  loss  or  damage  in  consequence  of  4he  sinking  <.t'  the. 
irofi  in  the  river;  that  the  alleged  contract  with  s;iiJ  Lee, 
for  the  transportation  of  the  iron,  was  made  after  tlio  de- 
fendant had  notice  of  the  transfer  of  said  note  bv  J.ee  to' 
said  plaintiff;  and  that  said  note  was  in  fact  given  for  a 
debt  due  from  said  defendant  to  plaintiff,  (except  a  Kniall 
balance  due  from  aaid  defendant  to  Lee,)  and  was  bo  given 
because  said  Lee  informed  defendant  that  he  would  de^ 
Hver  the  note  id  plaintiff."     The  court  excluded  this  evi-  ' 
dence,  and  charged  the  jury,  "that,  if  they  believed  the 
evidence,  they  must  find  for  the  defendant.**    The  plain- 
tift  excepted  to  the  ruling  of  the  court  in  excloding  the 
evidence  offered  by  him,  and  to  the  charge  to  the  jury;" 
and  he  now  assigns  the  same  as  error. 

S.  Leipeb,  for  appellant. 
Martin  k  IIbflin,  contra, 

A.  J.  WALKER,  C.  J.— [June  7,  18G1.]— The  general 
principle  is,  that  judgments  and  verdicts  are  ouly  binding 


480  .  SPPKBMy  CQgRT.     

Lvvrenee  ▼.  Ware. 

on  parties  aud  privies.  The  plaintiff  In  thi*  suit  waa 
D either  a  party  uor  privy  to  Jhe  former  suit  which  k 
pleaded  m  bar.  VUh  the  persoa  in  w^oBe  nan^e  the  for- 
mer suit  was  brpughtf  tl^e.  plaintiff  occupied  no  relation- 
•hip,  in  reference  to  the  property  in  the  note,  which  would 
constitute  privity. — I  Qreenleaf  oq  Eyidenoe,  §§  189,523. 
The  only  relatagnship  which  €xute4  betwcan  theooi,  was 
that  of  a  temporary  agency  on  the  part,  of  the  plaintiff  in 
t^e  foruier  suit,  to  demand  payment  of  the  not^,  and,  ia 
default  of  payment,  tp  deliver  it  to  an  attorney  for  coUec* 
tion. 

It  was  decided  in  Mayer  v.  Faulkrod,  (4  Wash.  C.  C 
503,)  that  where  the  suit  was  brought  in  the  naine  ot  aa 
improper  plain tift,  and  a  recovery  had,  and  payment  made, 
there  being  no  collusion,  the  payment  would  constitate 
a  defense  to  an  action  by  the  true  owner  of  the  cause  of 
action.  But  that  decision  is  pat  expressly  upon  the 
Ifround  of  a  payment  made  by  the  legal  and  compulsory 
sentence  of  a  conlpeteut  tribunal ;  and  jt  is  admitted  that, 
ih  the  absence  of  such  payment,  the  former  judgment 
would  be  no  defense.  Besides,  the  correctness  of  that  de- 
cision is  doubted.— 2  Part  Cow.  &  Hill!s  Notes  to  PhiL 
Ev.  (3d  ed.)  167. 

It  is  true  that  the  court  will  always  inquire  who  ate 
the  real  parties,  in  deterraiuiug  whether  a  former  judg- 
Hient  is  a  bar.  But  there  is  nothing  in^the  record  in  thia 
case,  which  authorizes  the  inf<^rence  that  the  plaintiff  was 
.  the  real  party  in  the  former  suit.  The  other  suit  wast^as^ 
to  him,  res  inter  alios  acta.  He  bad  no  right  to  control  the 
proceedlugs  in  the  case,  or  to  produce  or  cross-examine 
witnesses,  or  to  appeal;  and  it  does  not  at  all  appear  that 
be  participated  in  conducting  it,  of  even  knew  of  ita 
existence. 

Reversed  and  remanded. 
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CLEVELAND  va.  POLLAKD. 

[bill  in  fquity  to  subject  separate  estate  of  mabbikd  woman  to  pay- 
ment OF  debt.] 

1.  Sufficiency  of  service. — Where  one  of  the  defendants  Vas  described 
in  the  original  bill  as  Charles  T.  Cleveland ;  and  the  sheriff  re- 
turned the  subpoena  '^executed  on  Charles  H.  Cleveland, -and 
Charles  T.  Cleveland  not  found ";  and  the  bill  was  afterwards 
amended  by  substituting  H.  for  T,  as  the  initial  letter  of  the  mid- 
dle name, — held,  that  the  service  was  sufficient,  and  that  the  vari- 
ance was,  at  most,  an  immaterial  misdescription. 

2.  Contract  between  tru$tee  and  cestui  que  trust. — To  subject  a  married 
woman's  separate  estate,  created  by  deed  or  will,  to  the  payment  of 
a  debt  contracted  by  her  with  her  trustee,  or  with  a  partnership 
of  which  he  is  a  member,  it  is  not  enough  for  the  complainant  to 
aver  and  prove  that  "  the  articles  were  furnished  by  her  expresa 
desir3,  under  the  faith  and  credit  of  her  separate  estate,  and  were 
suitable  and  proper  to  her  condition  in  life":  he  must  repel  the 
imputation  of  bad  faith,  whioh  the  law  casts  upon  him,  by  show- 
ing that  the  prices  charged  were  reasonable,  and  that  he  made  no 
profit  by  the  transaction. 

Appeal  from  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon.  Jambs  B.  Clajeik. 

The  bill  in  this  case  was  filed  by  Charles  T.  Pollard, 
Samuel  G.  Jones,  and  William  G.  Youge,  ae  partners  and 
joint  owners  of  the  "  Chewacla  Lime  Works,*'  against 
Mrs.  Elizabeth  E.  Cleveland,  tharles  T,  Cleveland,  her 
linsbaud,  and  William  C.  Yonge,  her  trustee;  and  sought 
to  subject  Mrs.  Cleveland's  separate  estate,  held  under 
the  will  of  her  deceased  father,  to  the  payment  of  a  debt 
contracted  by  her  with  the  complainants.  It  alleged,  that 
the  complainants  had  furnished  lumber,  lime,  and  other 
materials,  and  had  advanced  money,  towards  the  con- 
struction of  a  dwelling-house  on  a  lot  belonging  to  Mrs. 
Cleveland;  that  "they  also  famished  to  her,  by  her  ex- 
press desire,  during  the  years  1855, 1856,  and  1857,  vari- 
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ouB  articles  suitable  and  proper  to  her  condition  in  life, 
and  advanced  various  sums  of  money  to  her,  and  for  her 
benefit,  in  the  same  way,  and  all  under  the  faith  and  credit 
of  her  said  separate  estate'*;  and  that  said  separate  estate 
consisted  of  two  slaves,  a  tract  of  land  containing  about 
eighty  acres,  and  a  four-acre  lot  on  which  her  dwelling- 
house  was  situated.  In  the  original  bill,  Mrs.  Cleveland's 
husband  was  described  as  Charles  T.  Cleveland;  bat, the 
sheriff  having  returned  the  subpoena  "  executed  on  CharleB 
H.  Clevela4id,  and  Charles  T.  Cleveland  not  found,"  the 
bill  was  afterwards  amended,  by  substituting  H.  for  Z. 
as  the  initial  letter  of  his  middle  name. 

Decrees  2)ro  confesso  were  entered  against  all  the  de- 
fendants, in  default  of  their  appearance;  and  at  the  ensu- 
ing term,  the  cause  having  been  submitted  for  decree,  the 
chancellor  held  the  complainants  entitled  to  relief,  and 
ordered  a  reference  to  the  master,  to  ascertain  and  report 
the  amount  of  the  complainants'  debt,  the  value  of  Mrs. 
Cleveland's  separate  estate,  in  what  it  consisted,  and 
what  part  of  it  could  be  sold  with  least  detriment  to  her 
interests.  At  the  next  term,  after  the  master's  report 
had  been  made,  the  defendants  Cleveland  and  wife  sub- 
mitted an  application  to  set  aside  the  decree  pro  confesso 
against  them,  and  for  leave  to  file  an  answer;  and  their 
application  was  supported  by  several  affidavits.  The 
chancellor  overruled  the  application,  but  without  preju- 
.dice  to  a  renewal  of  the  application  by  Mrs.  Cleveland 
alone;  and  afterwards  overruled  her  application,  founded 
on  new  affidavits,  confirmed  the  master's  report,  and  o^ 
dered  a  s^l^  of  a  part  of  her  separate  estate,  unless  the 
complainants'  debt  was  paid  by  a  given  day. 

It  is  now  assigned  as  error — 1st,  that  the  bill  ought  to' 
have  been  dismissed,  for  want  of  equity ;  2d,  that  the  de- 
crees pro  confesso  ought  to  have  been  set  aside,  aqd  the 
defendants  been  allowed  to  file  answers;  and,  8d,  that 
the  final  decree  is  erroneous. 

Chilton  &  Tajtcby,  and  Wm.  P.  Chilton,  Jr.,  for  ap- 
pellants. 
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Obo.  D.  Hooixe,  with  Qoldthwaite,  Rice  &  Bemplb, 

8T0HB,  J.— [June  6, 1861.]— The  point  made  on  the 
•afieieocy  of  the  service  on  Mr.  Cleveland,  roust,  we 
think,  be  overruled.  We  do  not  doubt  that  the  true  party 
was  served  with  subpoena ;  and  hence  we  di8regar()  that 
portion  of  the  sheriff's  return,  which  affirms  that  "Charles 
T.  Cleveland  [was]  not  found."  The  variance  is,  at  most, 
a  misdescription  of  the  initial  letter  of  Mr.  Cleveland's 
middle  name.  Under  the  principle  ruled  in  Edmuudson 
V.  The  State,  (17  Ala.  ISO,)  such  misdescription  is  imma- 
terial.— See  Lynes  v.  State,  5  Por.  236. 

The  view  we  take  of  a  question  after  considered,  ren- 
ders it  unnecessary  that  we  should  say  much  on  the  sub- 
ject of  setting  aside  the  decree  pro  confesso.  The  chan- 
cellor attained  the  conclusion,  that  the  defendants  had 
betraye<J  great  want  of  diligence  ;  and  we  are  of  the  same 
opinion. 

We  have  not  been  referred  to  any  adjudged  case,  nor 
have  we  foand  any,  which  is  precisely  like  the  present. 
This  is  not  the  case  of  a  sale  of  trust  property  by  a  trus- 
tee to  himself^  nor  of  a  purchase  of  the  trust  estate  by 
the  trustee  firom  the  cestui  que  trust    If  such  were  the 
facts  of  this  case,  the  law  applicable  to  it  is  well  defined. 
Bee  Thompson  v.  Lee,  31  Ala.  304-5,  and  authorities 
citejd;  Hill  on  Trustees,  157-8 ;  Story's  Eq.  Jur.  §§  821-2. 
The  bill  in  this  case,  in  effect,  charges  that  the  account, 
for  the  recovery  of  which  this  suit  is  brought,  is  for  arti- 
cles sold  to  Mrs.  Cleveland  at  her  instance  and  request. 
We  tremt  the  case  as  if  the  bill  charged  that  Mrs.  Cleve* 
land  purchased  the  goods" from  the  complainants  by  ex- 
press contract.     The  language  of  the  bill  is,  "Your  ora- 
tors also  jointly  furnished  the  said  Mrs.  Elizabeth  E. 
Cleveland,  by  her  express  desire,  during  the  years  18S6, 
1856,  and  1857,  with  various  articles  suitable  and  proper 
to  b#r  condttioB  in  life,  and  advanced  various  sums  of 
money  to  her,  and  for  her  benefit,  in  the  same  way."  But 
immediately  in  connection  is  found  the  averment,  tbatall 
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this  was  doDO  ^^  under  the  faith  and  credit  of  her  separate 
estate.*'  The  plain  import  of  this  language  is,  that  the 
complainants,  of  whom  one  is  the  trustee  of  Mrs.  Glare- 
land,  intended  by  the  sale  to  create  a  charge  on  her  trust 
estate.  It  is  difficult,  if  not  impossible,  to  distingoiah,  in 
principle,  this  transaction,  from  the  ordinary  caae  of  a 
purchase  of  the  trust  estate  by  the  trustee.  "  A.  trustee 
is  never  permitted  to  partake  cf  the  bounty  of  the  party 
for  whom  he  acts,  except  under  circumstances  which 
would  make  the  qame  valid,  if  it  were  a  case  of  guardian- 
ship. A  trustee  can  not  purchase  of  his  cestui  que  trmtj 
unless  under  like  circumstances ;  or,  to  use ,  the  expressive 
language  of  an  eminent  judge,  a  trustee  may  purchase  of 
his  cestui  que  trusty  provided  there  is  a  distinct  and  clear 
contract,  ascertained  to  be  such,  after  a  jealous  and  scru- 
pulous examination  of  all  the  circumstances;  and  it  is 
clear  that  the  cestui  que  trust  intended  that  the  trustee 
should  buy;  and  there  is  no  fraud,  no  concealment,  and 
no  advantage  taken  by  the  trustee  of  information  ac- 
quired by  him  as  trustee."—!  Sto.  Eq.  Jur.  §§  321,  307; 
Pox  v.  xMackreth,  2  Bro.  C.  C.  400. 

.In  the  case  of  Thompson  v.  Lee,  (31  Ala.  804,)  we 
atated,  as  the  result  of  the  author  ties,  mauy  oC  which  are 
there  cited,  that  contracts  of  parties,  between  whom  there 
exists  some  peculiar  confidential  or  fiduciary  relation, 
^^are  regarded^  prima  facie  j  as  constructively  fraudulent;  and 
the  onics  is  cast  on  the  party  seeking  to  set  them  up,  of 
proving  the  bona  fides  of  the  transaction,  and  of  repelling 
the  imputation  of  bad  faith  and  oppression  which  the  law 
casts  on  him.** — See,  also,  Greenfield's  estate,  14  Penn. 
State  Rep.  504,  et  seq.  ;  Taylor  v.  Taylor,  7  How.  U.  8. 
199 ;  Hill  on  Trustees,  167,  et  seq, ;  McKnight  v.  Wilioii, 
2  Joues'  Eq.  491 ;  Puzey  v.  Seneir,  9  Wis.  870. 

While  we  concede,  that  such  a  transaction  as  this  may 
be  upheld,  if  there  be  no  bad  faith  or  oppression  «d  the 
part  of  the  trustee;  still,  under  the  principiea  above  de- 
clared, the  onus  rests  on  the  trustee,  who  aeeks  to  ealoroe 
such  a  contract,  of  repelling  the  imputation  of  bad  &ith 
and  oppression.     A^pplying  these  principles  to  this  cast, 
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the  bill  must  be  pronounced  defective.  True,  it  avers 
that  the  articles  were  supplied  to  Mrs.  Cleveland  by  her 
express  desire ;  but  it  is  not  stated  that  the  articles  thus 
farai^ed  were  reasonably  worth  the  sum  charged ;  nor^ 
when  bbaght  for  the  use  of  Mrs.  Cleveland,  does  it  in  all 
eases.appear  that  no  profit  or  enhanced  price  was  charged 
against  her.  AU  the  averments  of  the  bill  may  be  true, 
and  yet  the  charges  for  the  vadona  items  be  unreasona- 
ble. The  onu^  being  on  the  complainants,  they  have  not 
brought  thenaselves  within  the. role. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded^ 


OWSLEY  rs.    MONTGOMERY    &.  WEST    POINT 
RAILROAD  COMPANY. 

[action  for  for  malicious  PKO8ECUTI0K,  aKD  FALSE  iMFfcrSOSJlEXT.'] 

1.  What  actiwie  He  against  corporation. — An  actiofi  of  trwpasB  for  f«l«e 
nipri8<»iBwnt  M01  against  a  coriiosaiion,  bat  an  aeUoa  mi  the  Mse  - 
tor  a  maUolous  prosecution  does  not.. 

2. .  Difference  betufeen  counts  in  case  ami  in  trespass. — A  oount  whicl\  avera  • 
that  the  defendants,  **  maliciously  and  without  probable  cause,  sued 
out  a  warranty  cotnmonly  called  a  peace-warrant,  against  the  plaiti- 
Hff/'  iff  in  bM^  fov  a  malicious  prosecution ;  atid  ^  is  a  count  wlikli 
«nw  tliat.UiQ  Aeiwdftnta,  **  veoklesaly  and'  witbout  prolHfcble  oBOtt^ 
tkfoi^h.  fti<m  a^ai  fgid  •erT»Bty  caused  and  procured  a  pfaoe- 

.   warrant  to  be  sued  out/'  Jbc,  **  on  whici^  said  warrant  plaintiiTwaa. 
f^rrested,  and  brought  before  the  s^id  justice  o^  the  peace,  who«  9n 
hearing  the  evidence  advanced  by  the  deiendanis,  discharged 
pHdntilPfrokB  tile  aitetft  ttnder  satd  warrant  ;**  hntm  count  wllicti 
•r«M  IM  the  <Mbuiattte,  '^veckHuAy,  nftttficioaily*  mA^^^tOh 
Qfiii99o^)rte.cMM0^4h#rj9lor»  wwyfd  «1m  #l4M«r  l«b.^4Hrte*« 
tmd  impvimc^,  on  <i  dMurge  that  ke  kad  tkreateaefd  ta  injure  and  , 
destroy  the  lives  and  property  of  the  defendants,  and  that  plaintiff  ^ 
waa  imprisoned  by  defendants  for  ten  days/'  Ac,  is  in  trespass  for  ^\ 
^  hnfMrifloniBeilt  -.    -    i      •    . 
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3.  Specification  of  grounds  of  demurrer  * — A  misjoinder  of  eounte  is  not 
available  on  demurrer,  unless  specially  assigned  as  a  ground  t)fda- 
marrer,  as  required  by  the  statute  (Code,  2  2253.) 

»  Appeal  from  the  Circuit  Court  of  Russell.  • 

Tried  before  the  Hon.  Nat.  Cook. 

IThe  complaint  in  this  case  was  in  the  fallowing  words: 
"George  W.  Owsley       ^  The  plaintift  claims  of  the 
VB.  I  defendants  the  sum  of  two 

Montgomery  4;  West  Point  [thousand  dollars,  as  dam- 
Kailroad  Company.  J  ages  for  maliciously  atd 
without  probable  cause  suing  out  a  warrant,  commonly 
called  a  peace-warrant,  against  the  plaintiff,  on  the  21gt 
January,  A.  D.  1867.  Also,  the  further  sufti  of  two  thou- 
sand dollars,  as  damages  for  recklessly  and  without  proba- 
ble cause,  through  their  agent  and  servant,  one  D.  H. 
Cram,  causing  and  procuring  a  peace-warrant  to  be  sued 
out  before  one  Henry  M.  Crowder,  a  justice  of  the  peace 
for -said  county  of  Russell,  on  the  2l8t  January,  A.  D, 
1867;  on  which  warrant  the  said  plaintiff  was  arrested, 
and  brought  before  the  said  justice  of  the  peace,  who,  on 
hearing  the  proof  advanced  by  the  defendants,  discharged 
the  plaintiff  from  the  arrest  under  said  warrant  on  the 
81«t  January;,  A.  D.  1857.  The  plaintiff  claims  of  tke 
defeodants  the  farther  sum  of  two  thousand  d^lUire,  as 
damages  for  recklessly,  maliciously,  and  without  proba- 
ble cause  therefor,  causing  the  plaintiff  to  be  arrested  and 
imprisoned,  on  a  charge  that  he,  the  said  plaintiff,  had 
thrtateoed  to  iiyuce  and  destroy  the  lives  and  prq[»arty  of 
thedef^sitdaats;  and  plaintiff  was  impriMUdd  by  detNt^^ 
anta  t#n  ckya,  to-wH,  from  th^  2l8t  January,  A.  IX  MW, 
to  the  81st  day  of  sbid  month.*' 

The  defendant  demurred  to.  the  entire  complaint,  and 
to  eaoh  count  tharaof  aeparately ;  and  assign^  the  fol« 
lofTug^eausaaof  dMauffiw:  To  tke  Mitiiis  Miii|pJ»iftfr— 
^'  111,  btoatiM  tiM  defendant  Muki  rxdt  sweMP  otit «  pia^ 
wiirrant,  or  act  maliciowly;"  and,  "2d,  becaav^  the  coA- 
plliint  shows  no  cause  of  action  against  the  defendant" 
To  the  first  count — 1st,  ^^  because  the  defeadaat^  beisgaa 
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artificial  peraoD,  if  any  at  all,  could  not  act  maliciously, 
orswearout  a  peace-warrant  against  any  person;"  2d, 
^'because  the  said  count  does  not  show  any  cause  of  ac- 
tion, nor  does  it  allege  that  it  was  sued  out  before  any 
officer  authorized  to  issue  it,  or  that  any  process  issued;" 
aod,  3d,  ''because  it  does  not  allege  that  the  plaintiff  has 
been  discharged,  or  that  said  proceedings  against  him 
have  been  terminated."    To  the  second  count — 1st,  "be- 
cause the  defendant  is  not  responsible  for  the  malicious 
act  of  its  agent;"  and,  2d,  '' because  the  said  count  does 
not  show  any  cause  of  action,  or  that  the  proper  and  ne- 
cessary affidavit  or  complaint  was  made,  upon  which  the 
justice  could  issue  a  peace-warrant."     To  the  third  count 
the  same  causes  of  demurrer  were  assigned  as  to  the  first 
and  second  counts. 

The  court  sustained  the  demurrer,  and  its  judgment 
tiiereon  is  now  assigned  as  error, 

Chilton  &  Tancby,'  for  appellant. 
GoLBTHWAiTB,  RiCB  k  Semplb,  contru. 

B.  Vr.  WALKER,  J.— [June  4,  1861.]— It  was  sup^ 
posed  at  one  time  that  an  action  for  a  tort  would  not  lie 
against. a  corporation.     But  this  idea  has  been  long  since 
exploded,  and  the  tendency  of  the  law  in  our  d^y  is  tQ 
extend  the  application  of  all  legal  remedies  to  corpora-, 
tions,  and  to  assimilate  them,  as  faraa  possible,  in  their 
legal  duties  and  responsibilities,  to  individuals^    Accord- 
ingly, the  modern  autboritiQS  l^ave  esta|)lisbed  the  doc* 
trine,  that  trover,  trespass  quare  clauauv}^  and  tnespaee  for 
an  assault  and  battery,  will  lie  against  a  corporatioQ.— 
Tarboroogh  v.  Bank,  1(3  £a»t,  6;  Bloodgood  v«  Mol^awk 
t  Hudson  Biyer  Railroad  Co.,  18  Wend,  9.;  ^^nd  n 
Monmouthshire  Canal  t)o.,  4  Mann,  k  Qr.  452 ;  Saaterii* 
Counties  Co.  v.  Broom,  2  £ng.  L.  k  Eq.  406;  Moore  *v.. 
Ktchbvgh  Corp,,  4  Gray,  465 ;  see,  also,  Finit  Bi^tist , 
(Siurch  V.  Schenectady  Co.,  6  Barbour,  79 ;  HcDoagal  v. 
Bftllamy,  18  Geo.  411 ;  Commonwealth  y.  Proprietors  N. . 
B. Bridge,; 2  Qray,  345;.  12 Barb.  196 ;  Smoot  v.  Maypii 
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24  Ala.  112.    And  upon  this  same  reasoning,  a  corpora- 
tion may  be  sued  in  trespass  for  false  imprisonment. 

In  like  manner,  when  the  action  of  a  corporation  be- 
comes injurious  to  the  public  at  large,  the  public  may 
have  its  remedy  by  Indictment.    But  it  seems  to  be  the 
law,  that,  inasmuch  as  a  malicious  motive  and  criminal 
intent  cannot  be  iattributed  to  a  corporation,  in  its  corpo- 
rate capacity,  it  is  not  indictable  for  those  crimes,  ot 
which  malice,  or  some  specific  criminal  intent,  is  an  essen- 
tial ingredient.    Tftus,  in  Regina  v.  Great  Northern  Co., 
(9  Ad.  &  Ell.  K  S.   815,)  Lord  Denman  used  this  lan- 
guage: "Bomerfwte  occur  in  old  cases — *a  corporation 
cannot  be  guilty  of  treason  or  felony.'   It  might  be  added, 
*of  perjury,  or  offenses  against  the  person.*    The  court  of 
common  pleas  lately  held,  that  a  corporation  might  be 
9Ued  in  trespass,  (Maund  v.  Monmouthshire  Canal  Co.| 
4  M.  &  Or.  452 ;)  but  nobody  has  sought  to  fix  them  with 
acts  of  immorality.    These  plainly  derive  their  character 
from  the  corrupted  mind  of  the  person  committing  them, 
and  are  violations  of  the  social  duties  that  belong  to  mea 
and  subjects.    A  corporation,  which,  as  such,  lias  no  such 
duties,  cannot  be  guilty  in  these  cases;  but  they  may 
be  guilty  as  a  body  corporate,  of  commanding  acts  to 
be  done  to  the  nuisance  of  the  community   at  large.** 
So,  in   Commonwealth  v.   Proprietors  of  New  Bedford 
Bridge,  (2  Gray,  845,)  it  was  said :  "Corporations  can- 
not be  indicted  for  offenses  which  derive  tbeircriminality 
from  evil  intention,  or   which  consist  in  a  violation  of 
those  social  duties  which  belong  to  men  and  subjects.'*—. 
•  See,  also,  1  Leading  Cr.  Cases,  p.  141. 

The  distinction  seems  to  be  between  acts  injurious  in. 
their  effects,  Und  for  which. the  actor  is  liable,  without 
regard  to  the  motive  which  prompted  theoi,  and  cod^« 
duct  the  chamcter  of  which  depends  upon  tb<{  motive,, 
and  which,  apart  from  such  motive,  cannot  be.^^aiide, 
the  ground  of  s  legal  responQibility.  If  this  distioctioe , 
is  well  taken,  it  would  follow,  that  since  a  cq^ratioSf . 
as  Budi,  is  incapable  of  malice,  it  it  not  liable  to  be  aiied^ 
for  4  malicious  pr06ectttioQ.--8ee  Childa  Y.  Bank,  ITMii* 
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■sonri, 213;  Stevens  v.  Midland  Counties  Co.,  26  Eng.  L. 
AEq.  410;  McClellan  v.  Curnberlend  Bank,  24  Maine, 
m;  State  v.  Graat  Works  M.^Oq.>  20  Muioe^  41.  And 
such  appears  to  us  to  be  the  better  opinion,  alth^agk-we 
tre  aware  that  thcro  are  iaathorWesTTfhich  teetn  to  sustara 
the  idea,  that  an  action  Tor  a  malicious  prosecution  wiay 
be  maintained  against  a  corporation. — S09  Goodonow  v. 
£a8t  Uaddaia  Bank,  22  Coan.  {>Z0 ;  Vl  W.  k  B.  U.  R.  Co. 
V.  Qaiglej*.  21  How.  (U.  8.);  National  Eicehftngo  Co.  v. 
Drew,  82  Eng.  L.  &  Eq.  1, 

[2-3.]  It  reeults  from  what  we  have  said,  that  the,  de- 
murrers to  the  1st  and  2d  counts  wQre  properly  sustained. 
But  the  3d  count  is  not  a  count  in  <;ase  for  maliciaas 
pro60oution,  bttt  a«oant  in  tresf  ass  tor  fiUse  impritoii- 
ment,  (Sheppard  v.  Farniss,  19  Ala.  760;  Rafi^date  v. 
Bowles,  16  Ala.  62;  Code,  p.  564,)  which,  as  we  have  seen, 
will  He  against  a  corporation.  Ko  sufficient  objection  to 
this  Qi>ant  is  stated  in  ti^e  demurrer  tq  it;  aor  was  the 
tnisjoiiKler  of  counts  assigned  «s  one  i>f  ths  grounds  of 
the  demorrer  to  the  entire  complaint.  The  demurrer  to 
the  3J  cotlnt,  and  the  demurrer  to  the  entire  cpriiplaint, 
should,  therefore,  have  been  overruled. 

Judgment  revers«id,  and  caose  aremaDded* 


BOKDURANT  i*.  HIBLEY^S  HEIRS. 

[bill  in  EQVITT  BT  JUJ)G1I£MT  DtBTOR  FOB  ^EDiaiPTION  OF  LANDft.] 

1.  Who  are  parties  irfendanU — A  person  ftgainst  whom  process  is 
prayed,  and  who  the  bill  prays  may  he  required  to  answer,  is 
thereby  made  a  party  defendant,  notwithstluiding  the  want  ef 
Sfppre|»riate  alleo^ationa  showing  his  lutersst  ia  the  lidgatioD. 

X  Amtmdtd  hiU;  filing  taUhowi  leave^  mui  wttioer  pf  .integuitiri^^-'-Afk 

smeDded  billr  or  matter  of  amendment  brought  forward  in  ^  l^l 

of  revivor,  will  be  stricken  out  on  motion,  if  filed  without  leave 

82  % 
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previously  obtained  ;  but»  if  po  such  motion  is  made,  and  answers 
are  afterwards  filed,  treating  the  amendment  at  properly  made, 
'  and  it  is  recbgnized  and  acquiesced  in,  both  by  the  parties  and  by 
'the  chahoellor,  the  a^p^nale  eouftwiH  eoneider  the  Irregnlarity  as 
waived. 

Z.  AppouUnunl  <if  f  ufltrdion  od  liUm  Jor  infant  d^entUmt-^Th^  ap- 
pointment of  a  guardian  xid  litem  for  an  infant,  who  ia  not  at  the 
time  a  party  to  th»8uit,  ie  a  nullity  ;  but,  after  the  infant  has  been 
naade  a  party,  Ibc  appointment  of  a  guardian  ad  litem  fat  hito,  eren 
if  made  withetit  any  previous  aetvice  of  ppoceaa,  aad  otDerwise  ir. 
regular,  ia  vcddable  merely,  smd  noi  absolutely  voids . yet aueh  irreg- 
ular appointment,  although  it  will  work  a  reversal  oit  error  of  a  de- 
cree againaft  t^te  infant,-and  may  be  vacated  by  the  ohancelloroo 
miction,  18  valid  until  reversed  or  set  aside ;  and  the  subseqnentap- 
pointment  of  another  guardian,  while  the  former  is  unrevoked,  is 

'  void.  • 

4l,  Sirwic$  of  pnMsi  en  »«/«iil*-Personal  serviee  of  prooess  on  an  in- 
.  fa«t,  who4i  uo4er  fourteen  years  of  ag^tis  irpsgular. 

-5.  DUmi$mlof  bill  for  want  <j/  proeccutton. — Where  ihe  complainapt 
refuses,  after  his  bill  has  been  pending  for  several  years,  to  pursue 
the  course  suggested  by  the  chancellor,  and  which  is  the  only 
propfr  course,  to  ^nngin  a  party,  who,  though  made  a  defendantr 
hlM  not  heem  brought  befor*  the  eo«rt,  th«  bill  may  be  iMsmisied, 
CD  aaot^Q,  for  w^t  of  proaeeutiott ;  and  the  oeraplaioant  canmotex- 
ouse  his  negligence  ia  failing  to  proceed  agaiost  the  abeent  defend* 
ant,  on  the  ground  that  he  was  not  a  necessarv  party  to  the  bill. 
Where  the  complainants  are  infants,  suing  by  their  next  friend, 
the  more  usual,  and,  ordkiarily,  the  proper  practice,  le  to  remoTt 
the  next  friend ;  yet,  if  the  chancellor,  in  the  exercise  of  his  dis- 
cretion, ciamisaes  the  bill,  the  appf  llate  court  will  presume  thsl 
he  did  so  becauae  the  interests  of  the  infanta  did  not  require  a  fitf- 
ther  prosecution  of  the  suit 

J&.  WIvo  are  neceuary  parties  to  bill  for  redemption. — The  heirs>at-Iaw  of 
the.deceased  purchaser  of  lands  sold  under  execution,  he  having 
died  intestate,  are  necessary  parties  to  a  bill  for  redemption  filsd 
by  the  judgment  dehior. 

Appeal  from  the  Chancery  Court  of  Perry. 
Heard  befoi*e  the  Hon.  ^ambs  B.  Clark. 

Thb  original  bill  in  this  case  was  filed,  on  the  20th 
MATcb,  1848,  hj  Joaeph  H.  B(vidarant,  against  the  per- 
aonal  raprasaatativa  and  heirsiat-law  of  Charles  ^W^Jt 
deceased;  and  aongfat  to  redaem  eartain  hinda,  wkicfa  bad 
be^  sold  under  execution  against  said  Bonduratit,  and 
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which  w«^^  purohiused  at  the  sale  by  9$\d  Sibley.     Mary 

Perkins,  the  wife  of  A.  N^  Perkins,  wms  alleged  to  be  cue 

of  the  ehildreo  and  heirs^t-iaw  of  aaid  Bibiey ;  and  the 

bill  prayed  tbut  she  and  her  husband  nughl  be  made  de«^ 

fandaatsi  that  subpODuas  might  i^liie  to  thsm,-  and  thati 

they  might  be  required  to  answer.    Os  the  8£d  May, 

1348,  after  the  administrator  bad  answered  the  bill,  ai^d 

after  said  A.  N*  Perkins  bad  also  filed  aa  answer,  in  whicb 

he  alleged  that  his  wife,  Mary  Perkins,  died  on  or  about 

tke  20th  February,  1848,  the  register  granted  leave  to  the 

complainant  to  amend  his  bill,  by  inserting  m  the  proper 

place  the  following  words:    '^That  an  the'  *— ^  diy  of 

February,  1848,  the  said  Mary  Perkins  died,  leaving  aa 

infant)  without  a  name,  about  four  months  okh,  strvi ving." 

On  the  21st  June,  1848,  ou  moti#n  of  the  eompiaitiaot) 

the  ehaneellor  made  an  order,  appointhig  the  master  ^*to 

sot  as  the  guardian  md  Ulem  for  the  in&nt  defendant  meA« 

tfoned  m  the  amended  bill."    At  the  Jane  term,  1850,  the 

tomplainant's  death'  was  suggested,  and  leave  was  granted 

to  revise  the  suit  inthenamesof  hisheira»at-Iaw;  and  a  bill 

of  revivor  was  accordingly  filed,  on  the  14th  February; 

18&1,  in  the  names  of  his  children  as  heiri«at-law,  all  of 

them  being  infants,  and  suing  by  their  next  friend.     Th» 

bill  of  rnvivor  recited  the  leave  to  amend  the  original  bill/ 

and  aH«^ed,  *'  that  the  said  bill  was  accordingly  amendeiA 

«s  thermi  etiowo ;  that  by  the  said  aiKeBdnMAl  c^  satd-Mit 

it  was  akown  that  Mary  Perkins  died  on  the  -^-^^  day  of 

February,  1848,  leaving  an  infant,  only  four  months  6lij 

sorvivin^  kef,  and  tliat  said  infisnt  is  named  Charles  S. 

Perkicia,"    The  bill  of  revivor  stated,  alsoy  that  no  gaar-' 

<&ui  ad  likm  had  been  appointed  for  said  infant,  altbougli 

he  wa»  made  a  party  to  the  hill  by  the  ameadment^ 

ekdmed  the  right  te  revive  the  suit  agidnet  tfae  defendants, 

naming  Charles  S.  Perkins  as  one  of  them ;  and  pMyed 

that  be  ndgfat  be  required  to  answer  both  the  original  till 

tod  tb#  bill  of  revivor,  and  that  •abp<Bnis  might  issue  to 

him  ftod  the  other  defendants.    But,  hotwithstantfng  the 

leave  to  amend  the  original  bill,  and  the  reeitals  of  the 

Ull  of  revivor  that  the  bill  had  been  accordingly  amended, 
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the  ftiucndinent  wm  not  in  fa«t'H)ade/ei^her  bjihteriitie*' 
ation,'Or  on  a  separate  sheet  of  paper. 

A  iubpcona  was  iMuOfl  on  the  bill  of  fctWor,  directed 
to  Charlea  S«  Perkina  with  tlio •other  defei>datit«,  m\A  wa^ 
retarned  by  the  aherift,  on  the  20tb  Mawsh,  1661,  **  exe- 
cuted;*' luid  an&wers  were  afterwards  filed  by  the  BevewJ 
adoit  defeirdnute.  At  the  Jane  tenn,  1851,  on  moHon  of 
cdmpluinanto'  aolicttor,  the  chancellor  npf)Ointed  A.  N« 
Perkins  aa  the  guardian  adtiiem  of  Oharloa  S.  P^rkina;- 
the  order  reciting  that  the  inl'ttut  "ta  under  the  age  of 
fi>urteeu  jears,  and  that  service  aa  to  him  has  bean  per^ 

•faeted  by  tlie  servioeof  aubp^iia  on  him;"  and  an  answer 
•WBA  filed  f4)r  the  infant,  by  said  A,  N\  Perkins,  on  tho  next 
day.  At  tb(?  November  term,  ISr^i,  the  cairse  was  argued 
bafoia  the  chancelior,  mi  the  demurrers  iricorporuted  iti 
th«  answers  of  tho  several  defendants;  and,  in  bis  otdnioti 
overruliug;  the  demurrers,  the  ehancallor  noticed  the  fact 
that  the  origluni  biH  did  uot  seem  to  have  been  amended, 
ip  aoeordance  witli  the  leave  granted  for  that  porpoae^  and 
au^^sted  thrat  it  might  be  ^^  w^iJl  to  consider  whether  th* 
biM  hsfi  beeii.#ver  so  amoBded  as  to  bring  in  tfaeinfantde- 
fsndant/'.  *At  the  Norember  tern),  1856,  tho  eausc  Hvaa 
aubniitted  to  the  chancellor^  on  pleadings  and  proof,  for 
final  decree;  and  it  was  insisted  before  him,  by  the  couii^ 

*  lel.for  defei^daats,  that  Charles  S.  Perkins  had  ntft  beet» 
br«nght  before  the  coart.  The  chanoeUor  overmied  thst 
j^oiaty  aud  held  that  the  infant  was  ptoperij*  representeA 
by  his  father,  A*  1^.  Perkroa;  but  he  dismi^aed  the  bilT^ 
OH  the  gfoundlhat  it  did  not  contain  a  aufficicnt  allega* 
tioQ  of  the  delivery  of  passession  without  suit.  At  tha 
January  tern,  1857,  on  appeal  to  this  eoort,'  thecbaoeel- 
lor'a  deerea  was  reversed,  and  the  caaae  revUHftded;  tlaa 
canrt  decKning  to  decide  on  the  merita  oi!  the  caae. — S«e 
i»  Ak.  670. 

On  the  16tk  June,  18S7,  a  subptBna  was  issued  to  Cbarlea 

S.  Perkina,  which  was  returned  by  the  aheriff,  '^eMecaled 

by  handing  copy  of  the  wHhin  to  A.  N.  Perkina,  .hia 

atber,  for  the  said  Charles  6.  Perkins."    At  rales  befort 

be  register,  on  the  16th  November,  lSd7,  on  noocion  of 
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the  uuuiplamanrftv^I^*  II.,41^^<^i^^<><*  WHStupi^oHitod  giiardian 
oi  liiem  for  said  Cliarles  S.  Perkios:  Hod,  on  tJbe  a^me 
d\v,  fiaijtl  Harnaon  tilod  liie  coiwent  in  writing  to  net  us 
such  guardian,  and  tiled  iiu  Hn^w^f  toi*  the  iuiUut.  At  the 
Decemljer  term,  1857,  the  ofunpluvnairt^  iwked  leave  to 
iiniend  the  original  bill,  iu  accordanoe.Viritb  the  anicnd- 
niont  allowed  by  the  regigter,  aa  aJwave,  stwted,  iu  Maj^, 
1§48 ;  aud  also  to  araeiid  that  unjeudiu^nt,  by  fitrikjiig  Oat 
the  words  ''without  a  uarp«/'  and  insertiiig  wi  U*?u  thereof 

'  the  words  "name4  Charles  S.  Terkine;*'  anJ,  attl>e««ame 
time,  the  adult  deiendants  QioVed  ti»  dinniis^the  bill  for 
want  of  prosecution.  The  chancellor  overruled  tho  de- 
fendants' motion,  and  granted  th^^  oomplainante'  nuetion; 
and  the  original  bill  was  accordingly  amended  by  intw- 
liueutioii.  At  the  6umo  time,  tho  otjauoellor  made  ^n  car- 
der, ex  mero  moltt,  vacating  and  setting  aeid^  the  lai^t  aab- 
pcena  which  had  b^n  issued  to  Charlea  8.  PerkiiM, 
together  with  the  appoiiitnient  of  Harrison  aa  his  gtiar- 
dian  ud  Utcm.^  and  the  answer  filed  by  Bai«i  Ilyrrison  as 
such  jcaardian.  At  the  December  term,  18r>8»  the  cause 
wu«  again  submitted  to  the  chancellor,  on  pleadiugs  and 
prpot,  for  iiual  decree;  and  the  detandants  a^ain  insisted 
that  Charles  8.  Perkins  was  not  properly  before  the  court, 

,and  move<l  to  disqiiss  the  bill  for  waot  of  pro^ooutioo. 
The  chancellor  refused  to  dismiss  tlie  bill,  but  held  that  ' 
the  infant  had  not  been  brought  before  the  court  iu  a 
proper  manner,  inasmuch  as  the  serviee  of  ihe  first  sot)- 
po&na  on  him,  and  the  appointment  vf  A.  N.  Peifcina  ^s 
his  guardian  adlilcm,  were  both  irregular  and  erroneous; 
and  he  therefore  placed  the  gauae  back  on  the  docket,  in 
order  that  proper  proceedings  tnight  be  hud  to  .vacate 
that  affcpoiutment,  and  "to  set  aside  all  the  sohecquent  or- 
ders.based  upon  it.  At  the  June  term,  1859,  on  motion 
of  the  complainants'  solicitor,  the  chancellor  s«t  aiiido^the 
appointment  of  A.  N.  Perkins  as  the  guardian  ad  lilcm  of 
Charles  S-  Perkins,  and  all  the  proceeding*  which  had 
been  had  thereon,  tit  the  costs  of  the  complainants'  next 
friend;  but,  on  the  next  day,  on  motion  ot  the  same  soli- 
citor, th's  order  was  set  aside,  and  the  former  orders  vaca- 
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ted  by  i\  were  reinstftted ;  the  laet  order  of  the  ootirt  reci- 
ting, that  eaid  solieitor  moved  to  set  aside  the  order  o^  the 
previous  day  «*  because  the  complainants'  next  friend  was 
dissatisiied  with  him  for  having  made  the  motion,  to  vacate 
■aid  appaintmont,"  &c.  At  the  same  time,  the  cotiiplain- 
mnts'  solicitor  moved  to  set  aside  the  order  vacating  the 
appointment  of  Harrroon  as  the  guardian  ad  liUm  of 
Charles  8.  Perkins,  and  the  adult  defendants  again  moved 
to  dismiss  the  bill  for  want  of  prosecution.  The  chancel- 
lor refused  to  grant  the  order  asked  by  the  Cqmplainantft^ 
ftnd  dismissed  the  bill,  on  defendants'  motion,  for  want  of 
prosecution. 

The  decretal  order  made  at  the  December  term,  1857, 
setting  aside  the  second  subpoena  to  Charles  8.  Perkins, 
the  appointment  of  Harrison  as  his  guardian  ad  litem^  and 
the  answer  filed  by  said  Harrison ;  the  decretal  order  set- 
ting aside  the  appointment  of  A.  N.  Perkins  as  guardian 
€Ki  litem  ;  the  refusal  to  set  aside  the  order  vacating  the 
Uppointment  of  Harrison,  and  the  final  decree  dismissing 
the  bill,  are  now  assigned  as  error. 

GoLDTHWAiTB,  RiCK  &  Bemple,  for  the  appellants. 
1.  Charles  8;  Perkins  was  properly  brought  before  the 
eonrt,  and  Harrison  was  regularly  appointed  his  guardian 
md  litem;  and  the  chancellor  had  no  power,  at  a  subsequent 
term,  to  vacate  his  appointment,  and  suppress  the  answer 
filed  by  him. — Ansley  v.  Robinson,  16  Ala.  793;  State 
Bank  v.  Johnson,  9  Ala.  86T;  6  Paige,  371;  2  A.KMar. 
'  842;  168 ;  14  Peters,  156;  1  Dan.  Ch,  Pr.  218. 

2.  As  the  complainants  were  infants,  they  ought  not  to 
be  held  responsible  for  the  negligence  or  misconduct  of 
their  next  friend.  Instead  of  dismi^ing  the  bill,  the 
chancellor  ought  to  have  removed  the  next  friend,  and 
appointed  another  person  in  his  stead;  or,  at  least,  to 
have  referred  it  to  the  register  to  inquire  what  Course  the 
interests  of  the  infants  required.— Smallwood  v.  Uutter, 
S  Eng.  L.  k  Eq.  210;  Nalder  v.  Hawkins,  2  Ifyl.  k  K. 
248. 

3.  Siblej's  heirs  were  not  necessary  parties  to  the  suit, 
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their  interests  being  folly  represented  by  the  adrainislra- 
tor.— Castleberry  v.  Pierce,  5  Stew.  &  P.  150 ;  5  Dana, 
•  285. 

4.  Even  if  the  heirs  were  cecessary  parties,  and  th^re 
was  a  failure  to  perfect  service  on  one  of  them,  whoso  in- 
terest 13  defined  and  separable,  the.  complainants  were 
entitled  to  a  decree  against  the  other  defendants,  to  th« 

extent  of  their  interest  in  the  lands. 
; 

I.  W.  Garrott,  contra. — The  complain^ints'  bill  was 
pending  in  the  court  for  twelve  years,  and  yet  Charles  8. 
Perkins  was  never  brought  before  the  court.  This  omis- 
•  fiion  was  repeatedly  pointed  out  by  the  defendants,  an<l 
was  made  the  ground  of  several  motions  to  disnaiss;  and 
the  complainants'  attention  was  directed  to  it  by  sugges* 
tions  from  the  chancellor  at  different  times.  Yet,  instead 
of  taking  the  proper  steps  to  remedy  this  defect,  the  com- 
plainants' next  friend  obstinately  refused  to  act  on  the 
■oggestion  of  the  chancellor.  The  28th  rule  of  chancery 
practice,  requiring  that  a  bill  shall  be  dismissed,  if  the 
I  complainant  does  not  take  proper  steps  to  bring  in  the 
I  defendant  before  the  second  term  after  the  filing  of  the 
bill,  is  peremptory ;  but,  if  it  be  only  matter  of  discretloix 
with  the  chancellor,  his  decision  is  not  only  amply  justi- 
fied by  the  facts,  but  cannot  be  revised  by  this  court  on 
appeal. 

A.  J.  WALKER,  C.  J.— [July  11,  1861.]— [1-2.]  The 

infant  defendant  mentioned  in^the  amended  bill,  was  not 

a  party  to  the  suit  at  the  time  the  master  was  appointed 

to  act  as  guardian  cH  liiein  for  him.     The  bill  of  revivor, 

however,  made  Charles  S.  Perkins  a  party  defendant 

The  want  of  appropriate  allegations,  showing  his  interest 

-  in  the  litigation,  does  not  prevent  him  from  becoming  % 

party  by  virtue  of  the  prayer  that  he  should  answer,  and 

the  prayer  for  process  against  him. — Walker. v.  Bank  of 

Mobile,  6  Ala.  452;  Lucas  v.  Bank  of  Darien,  2  Stew. 

I        280.    Thus  far,  the  bill  of  revivor  was  a  bill  of  amend- 

I        ment;  and  the  amendment  thus  brought  forward,  having 

I 


4916  SD?REME  COURT 

—  I  I       .......   ♦ — t.     .     .  ii  |. .. »-  -'  -  I  - 

Bondurant  v.  Sibley's  Heirs. 

■---•- 

been  made  without  leave  previously  obtained,  would  have 
been  stricken  oyt  pn  motion. — 1  Dan.  Ch.  Pr.  468.  Biit 
no  such  motion  was  made.  Answers  were  filed  by  the 
defeud^mts,  treating  thc^ amendment  as  properly  made; 
and  there  was  afterwards  a  long  acquiescence  in,  and  re- 
cognition of  the  amendment,  both  by  the  parties,  and  by 
the  court.     Under  these  circumstances,  we  do  not  think  ?^ 

tbat  the  amending  feature  of  the  bill  of  revivor,  as  it  is  i 

Renominated,  ought  to  be  regarded  as  not  belonging  to 
the  record;  notwithstanding  it  may  not  have  been  made 
in  pursuance  of  a  previous  order. — Farmers'  Loan  &  Trust 
Co.  v.  Rcia,  3  Edw.  Gh.  414. 

£3-4-3    As   the   infant   defendant    mentioned    in   the  I 

amended  bill  was  not  a  party  to  the  suit  at  the  time  the  i 

master  was  appointed  to  act  as  guardian  ad  litem  for  him,. 
t]]at  appointment  was  a  nullity;  and  it  seems  to  have 
been  so  treated  by  the  chancellor.  But,  as  Charles  S. 
Perkinrf  wasniade  a  party  by  the  bill  of  revivor,  the  chaa- 
ccllor  then  had  jurisdiction  to  appoint  a  guardian  ad  litem 
for  him  ;  and  the  appointment,  even  if  made  without  any 
previous  service,  and  otherwise  irregular,  w^ould  not  be 
void,  bat  voidable  merely. — Preston  v.  Punn,  25  Ala.  507. 
The  appointment  of  A.  N.  Perkins,  at  the  June  term^ 
1851,  as  the  guardian"  ad  litevi  of  Charles  S.  Perkins,  uo 
matter  how  irregular  it  tnay  have  been,  was  not  void; 
because  the  infant  was  a  party  to  the  suit  when  it  wns 
made.  It  was,  however,  irregular;  and  this  court  would, 
on  account  of  the  irregularity,'  have  .reversed  .a  decree 
gainst  the  infant.  The  irregularity  consisted  alone  in 
the  fact,  which  is  shown  both  by  the  return  op  the  sub- 
poena and  by  the  order  making  the  appointment,  that  the 
subfKjena  was  served  on  the  infant  perspi}ally,  w-ho  was  at 
tjiat  time  only  three  or  four  years  of  age. — 20th  Rule  of 
Chancery  Practice,  24  Ala.  V;  Clark  v.  Gilmer,  28  Ala. 
J65;  Sanders  v.  Godl/oy,  23  Ala.  473:  Hodges  v.  Wise,/ 
16  Ala.  509;  Walker  v.  Bank  of  Mobile,  6  Ala..452.  The 
•  chancellor  had,  unquestionably,  the  power  to  vacate  this 
irregular  interlocutory  order;  and.  it  would  have  been  his 
plain  duty  to  do  so,  on  the  motion  of  thecomplaiaants.— 
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8  Dan.  Ch.  Pr.  1616,  1807 ;  Walker  v.  Bank  of  ^Mobile, 
6  Ala.  452. 

The  registcr'fl^ppointment  of  Harrison,  as  'the  guar- 
dian ad  litem  of  Charles  S.  Perkins,  was  clearly  iniproper; 
because  there  was  then  an  existing  appointment,  which 
was  valid  until  set  aside.  Harrison's  appointment  was 
strictly  analogous  to  the  appointment  of  a  second  admin- 
istrator without  revoking  the  appointment  of  the  first. 
As  the  second  appointment  of  an  administrator  would  be 
void,  so  also  is  vhe  second  appointment  of  a  guardian  ad 
litem  in  this  case.  If  it  were  npt  so,  there  would  be  two 
separate  and  distinct  guardianships  at  the  same  time.  As 
Harrison's  appointment  was  void,  the  order  of  the  chan- 
cellor setting  it  aside  was  correct. 

[5-6.]  The  order  setting  aside  the  appointment  of  A. 
IT.  Perkins,  as  the  guardian  ad  litem  of  Charles  S.  Perkins* 
was  vacated  on  motion  of  the  complarnants*  solicitor;  and 
the  solicitor  seems  from  the  record  to  have  made  the  mo- 
tion, because  his  client  was  4issatisfied  with  him  for  ob- 
taining the  vacation  of  the  appointment.  The  appellants 
(yinnot  complaiu-of  the  action  oC  the  chaiicellor  in  thus 
setting  aside  the  order  vacating  the  appoinlment  of  Per- 
kins, although  it  may  have  been  injproper,  because  it  was 
made  at  their  instance.  It  would  have  been  improper  for 
the  chancellor  to  grant  the  complainants*  moiion  to  set 
aside  the  order  vacating  the  appointment  of  Harrison. 
The  order  setting  aside  the  appointment  of  Perkins, 
which  thecomplainante  would  not  permit  to  remain  when 
it  had  been  made,  and  would  not  ask  Wi,en  it  was  sug- 
gested by  the  chancellor,  was  the  only  possible  means  by 
which  the  infant  could  be  represented  in  court  in  a  regu- 
lar manner.  The  complainants  refused^  not  only  to  do 
what  was  necessary  to  prepare  the  cause  fofa  hearing,  but 
to  permit  the  necessary  order  to  remain  when  it  had  been 
naade.  There  was,  therefore,  a  refusal  on  their  part  to 
prosecute  the  suit  in  a  regular  and  legal  manner;  and  we 
think  the  chancellor  had  authority  to  dismiss  it  for  want 
of  prosecution,  as  he  did,  on  the  defendants'  motion.  In- 
stead of  dismissing  the  bill,  he  undoubtedly  might  have 
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removed*  the  next  friend  of  the  infant  complainants;  and 
that  would  have  been  the  more  usual,  and,  ordinarily^  the 
proper  course.  It  is,  however,  a  matter  as  to  which  the 
chancellor  must,  we  think,  be  allowed  some  latitude  of 
discretion.  We  cannot  presume  that  he  acted  in  disre* 
gard  of  the  interests  of  the  infant  complainants*  On  the 
contrary,  we  think  it  fair  to  presume  that  he  adopted  the 
course  that  be  did,  only  upon  a  reasonable  conviction  that 
the  interests  of  the  infants  did  not  require  a  further  pros- 
ecution of  the  suit.  It  is  argued,  however,  for  the  appel- 
lants, that  Sibley's  heirs  were  not  necessary  parties  to  the 
suit.  But,  if  it  were  conceded  that  they  were  only  proper, 
and  not  necessary  parties;  it  would  be  the  duty  of  the 
complainants  nevertheless,  having  made  them  parties  to 
the  bill,  either  to  amend  the  bill,  and  omit  them  from  it, 
or  to  proceed  with  proper  diligence  to  bring  tbera  before 
the  court.  The  heirs,  however,  were  clearly  indispensa- 
ble parties;  for  the  object  of  the  bill  was  to  divest  thera 
of  a  legal  title  which  had  descended  to  them. — Batre  v. 
Auze,-5  Ala.  178;  E^jjvin  v.  Ferguson,  6  Ala.  158;  Ken- 
nedy v.  Kennedy,  2  Ala^STS ;  Jennings  v.  Jenkins,  9  Alal 
286;  1  Dan.  Ch.  PI.  241,256. 
The  decree  of  the  chancellor  is  affirmed. 


McCOLLUM  vs.  PREWITT. 

I  BILL  IN  ^QUTTr  FOR  INJUNCTION  OF  JUDGMENT  AT  LAW.] 

1.  EqnUciffU  relief  agaijisi  judgment  ai  law f  on  gr&undfif  dUcoterp. — Af- 
ter the  rendition  of  a  judgment  at  law  against  a  party,  he  cannot 
maintain  a  bill  in  equity  for  a  discovery  as  to  matters  of  purely 
legal  cognizmce,  without  showing  a  sufficient  excuse  for  his  faihiro 
to  take  the  proper  steps  to  obtain  the  discovery,  either  by  bill  in 
equity,  or  by  interrogatories  under  the  statute,  while  the  aciioa  at 
law  was  pendiuL'. 

2.  Same,  on  (ground  of  utuiy. — Usury  in  the  note  on  which  a  judgment 
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At  hw  is  foanded,  constitutes  no  ground  for  equitable  relief  against 
the  jadgnoTent,  unless  a  sufficient  excuse  is  shown  for  the  fkilure  to 
Buke  the  defense  at  lair. 
8.  iSanUt  on  aeeount  of  mrprUet  accident^  mistake,  crfrcMtL — A  partj  who 
seeks  equitable  relief  against  a  judgment  at  law,  on  grounds  which 
were  available  as  a  defense  at  law ;  and  who  simply  shows  that  he 
had  a  valid  defense  to  the  action,  and  a  sufficient  excuse  for  his 
failure  to  be  present  at  the  trial  term,  at  which  the  judgment  was 
rendered ;  but  fails  to  show  that  he  had  employed  counsel,  or  sum- 
moned witnesses,  or  taken  any  other  steps  to  defend  the  action, 
although  it  was  pending  more  th<in  six  months  before  the  judgment 
was  rendered, — does  not  relieve  himself  from  the  imputation  of 
negligence,  and,  consequently,  is  not  entitled  to  relief. 
4.  Same,  on  account  of  irregxUar  affirmance  on  cetiifkate. — The  affirm* 
ance  of  a  Judgment  by  the  supreme  court,  on  certificate,  at  tho 
term  next  preceding  that  to  which  the  appeal  is  taken,  may  be  cor- 
rected on  motion,  and,  consequently,  furnishes  no  ground  for 
equitable  relief  against  the  judgment. 

Appeal  from  the  Chancery  Court  of  Fayette. 
Heard  before  the  Hon.  James  B.  Clark. 

Thb  bill  in  this  case  was  filed,  on  the  806h  Septemher, 
1859,  by  James  K.  McCoIlum,  against  John  W.  Prewitt; 
and  sought  to  enjoin  a  judgment  at  law,  which  said  Prejtv- 
itt  had  recovered  against  said  McCollum  and  others.  The 
action  at  law,  in  which  said  judgment  was  rendered,  was 
commenced  on  the  20th  September,  1858,  and  was  founded 
on  a  promissory  note  for  91050,  executed  by  said  McCol- 
lum and  others,  dated  the  8th  July,  185G,  and  payable 
six  months  after  date;  and  the  judgment  was  rendered, 
on  the  verdict  of  a  jury,  on  the  lyth  April,  186*.>.  The 
consideration  of  said  note,  according  to  the  allegations  of 
the  bill,  was  ^^400  loaned  by  said  Prcwitt  to  said  McCol- 
Inm,  and  an  open  ac^unt,  for  about  $100,  which  McCoI- 
lnm*8  son  had  contracted  with  said  Prewitt;  the  residue 
consisting  of  usurious  interest  on  the  money  loaned.  In 
addition  to  the  charge  of  usury,  the  complainant  alleg^,d, 
that  he  had  delivered  to  the  defendant,  before  the  rendi- 
tion of  safd  judgment,  warehouse  receipts  for  sixteen  bale^ 
of  cotton,  "upon  the  special  trust  and  confidence  that  he 
(aaid   defendant)  would  take  control  of  said  cotton,  dis- 
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pose  of  the  same,  and  appl^  the  proceeds  to  the  discharge 
of  said  debt";  that  the  defendant  sold  the- cotton,  but 
failed  to  give  the  complainant  credit  on  the  note  for  the 
amonnt  of  the  proceeds  of  sale,  and  refused  to  inform  him 
of  the  amount  realized   by  the  sale:  and  that  the  com- 
plainant kn(?vv  no  person,  except  the  defendant,  by  vvhom 
he  could  prove  the  trust  on  which  the  defendant  received 
the  cotton,  and  tlie  price  for  which  it  was  sold.     In  ex- 
cuse of  his  failure  to  appear  and  defend  the  action  at 
law,   the   complainant   allej^ed,   that   his    residence  was 
twelve  miles  from  the  court-house ;  that  his  wife  was  dan- 
gerously ill  during  the  entire  term  of  the  court  at  which  the 
judgment  was  rendered,  and  required  his  constant  attend- 
ance; that  he  sent  an  agent  to  the  court,  to  make  bis  ex- 
cuse for  non-attendance,  alid  to  ask  a  continuance  of  the 
cause;  that  said  agent  informed  him,  on  his  return,  that 
the  cause  had  been  passed  by  the  com:%  in  order  that  he 
might  have  an  opi)Ortunity  to  submi»  .mi  affidavit,  stating 
the  cause  of  his  absence  and  the  gr^'.inds  of  his  defense, 
and  that  the  cause  would  he  continued,  or  at  i  •    't  bo  much 
of  it  as  ho  proposed   to  litigate,  on  tlio  ro.        Ion  of  his 
affidavit;  that  he  accordingly  made  an  uili  '.  . -c  before  a 
justice  of  the  peace,  stating  therein   the  ^:.      pidsofhia 
defence  and  the  cause  of  his  personal   nht    ..  i-,  and  for- 
warded it  to  the  court;  and  that  he  did  no,   learn,  until 
after  the  adjournmeut  of  the  court,  that   his  application 
for  a  continuance  had  been  disregarded,  and  a  judgment 
rendered  against  him  for  the  full  amount  of  the  note  and 
interest  thereon.     The  complainant  further  alleged,  that, 
on  or  about  the  1st  July,  1859,  h6  sued  out  an  appeal  from 
said  judgment,  returnable  to  the  next  January  term  of 
this  court,  and  gave  bond,  with  suBMies,,to  supersede eaid 
judgment;  and  that  on  or  about  im  14th  July,  1859,  the 
defendant  procured  an  afhrmance  of  said  judgment  in  this 
court,  on  certificate,  *'by  improperly  representing,  through 
his  attorney,  that  said  appeal  w^as  taken  to  the  June  term, 
1859,  of  said  court,  and  suppressing  the  fact  that  it  wafi 
taken  to  the  Januury  term,  18G0/'     The  prayer  of  the  bill 
was  for  an  injunction  of  the  judgment,  a  discovery  as  to 
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the  proeeeds  of  the  ootton,  an  account,  and  gencM-al  relief. 
Sba  cbaoodllor  dismia^ed  the  bill,  on  motion,  for  want  ol 
tquitj;  and  his  docree  is  now-assigned  as  error. 

W.  P;  CaiLTox,  with  Thob.  M.  Petbrs,  for  appellant. 
E.  W.  Pbck,  with  E*:  A.  Powbli,  cdntra. 

8T0XE,  J.~[Jaly  15, 1861.]— The  tirst  point  relied  on 
in  support  of  the  equity  of  the  present  bill  is,  that  it  can  be 
sustained  as  a  bill  for  discovery.  It  has  long  been  settled  |n 
this  Statei  that  a  party  who  is  sued  at  law,  and  suffers  j  iidg- 
nMunt  to  go  against  him,  ofiu  not  afterwards  maintain  a  bill 
for  discovery  of  matters  of  purely  legal  defense  to  the  action 
at  la^%  nuloss  he  shows  sutBcient  excUi^e  for  not  defending 
atlaw^  aitd  brings  himselt  within  the  rnle  which,  in  cer- 
tain caaea,  allows  a  party,  after  trial  at  law,  fo  have  a  re- 
trial ill  equity.— See  Powell  v.  Stewart,  17  Ala.  710; 
IBeav.  Dig.  284,  §696.  Undor  this  principle,  bills  for  dis* 
covery,  after  judgment  at  law,  are  placed  in  the  same  cate- 
gory with  other  bills  for  relief  against  judgraenta  at  law, 
<to  account  ef  alleged/rawd,  accident^  or  the  ad  of  the  oppo* 
iit$  party. 

[2.]  The  second  ground  relied  on  is^  that  there  is  usu- 
rious interest  charged  in  the  note,  and  rooovered  by  the 
judgment.  This  ground  stands  on  the  same  footing  as 
the  other,  and  comes  too  late,  unless  a  sufficient  excuse 
be  rendered  for  not  defending  at  law. — 8ee  Mallory  v. 
Matlock,  10  Ala.  595;  Jones  v.  Kirksey,  ib.  579. 

[3."|  This  case  must,  then,  be  disposed  of  without  any 
reference  to  the  points  above  noted,  further  than  they 
tend  tofh()w  tti^t  coniplainant  b^  4  gcK>d iiivt'^alMl  de- 
fense to  the  action  at  law.  It  wavS  early  settled  in  this 
court,  and  hiw  i^ever  b«en  departed  fran^  tbat  equity  will 
not  interfere  after  a  judgment  at  law,  unless  the  party  can 
impeach  the  justice  of  the  ju(lgraen^^y/acfo,  or  (rn  grounds; 
of  which  he  could  have  availed  himself,  and  waJ5  prevented 
froia  doing  ^o  by  Ir^ad,  accident,  on  tb^  aot  of  the  oppo- 
aild  party,  unmi3s$d  wUk  fuuU  or  neg^^ce^mi  Ms  pwrL*-- 
FMi»eh  V.  GarnefyT  PoK  54d;  Davis  ▼.M(K}ampbetly  and 
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Shantion  v.  Reese,  adm'r  of  King^  both  at  the  present 
term.  Iq  the  present  ease,  Mr.  McCoUum  had  been  aoed 
some  seveu  months  before  the  judgment  was  rendered^ 
He  probably  shows  a  sufficient  excuse  for  not  being  pres- 
ent at  the  term  of  the  court  when  judgment  was  given 
airaihBt  him.  But  for  his  omission  to  make  preparadon 
during  all  the  time  intervening  between  the  commence- 
ment of  the  suit  and  the  trial,  he  ofters  do  excuse,  fie 
filed  no  bill,  and  served  no  interrogatories  fbr  diseovery, 
in  aid  of  his  defense  at  law;  and  if  he  employed counsdi 
to  defend  him,  or  summoned  witnesses  to  testify  in  his 
behalf,  ho  has  not  informed  usW  it.  This  does  not  re- 
lieve him  from  the  imputation  of  negligence. — Haagbeyv. 
Strang,  2  For.  177 ;  Pharr  v.  Reynolds,  8  Ala.  621 ;  Btia- 
nett  V.  Branch  Bank,  9  Al  i.  120 ;  Foster  v.  Bank,  17  Ala. 
672;  Hair  ^.  Lowe,  19  Ala.  224;  Perrine  v.  Carlisle,*. 
686;  Wutts  V.  Guyle,  20  Ala.  817;  Talliaferro  v.  Brawh 
Bank,  23  Ala.  755;  Allman  v.  Owen,  81  Ala.  167;  Moore 
V.  Lesueur,  33  Ala.  243. 

[4.]  The  irregularity  in  the  affirmance  of  the  jQclgment 
by  this  court,  could  have  been  corrected  on  motion,  and  | 

turnished   no  ground   for  equitable  interposition.— Me»  i 

dure  v.  Ooloiough,  6  Ala.  492. 

Decree  of  the  chancellor  affirmed. 


BOYKIN  ft  McRAE  vs.  DOHLONDE  k  CO. 

[iiCtlMI  FOK  riUCS  «9  OOOOf  SOIA  AMD  MUWSaD.J 

1.  Statute  qf  fraudi  as  tcj>r<mUe  to  answer  far  Mt^  d^c^^^  anotker; 
whethet  prmnise  ts  original  or  eoilaUral, — In  determining  whether  • 
parol  promiso  to  pay  for  goods  delivered  to  a  third  person  is  within 
the  statute  of  fraud*  Or  not,  the  dedsire  question  is,  to  whom  wa« 
ibe.ere<iitgiven:  H  the  eredU  frm  given  altagetiier  to  tiie  defta4*^ 
aut,  biff  proBii^  |e  dMreoi  and  or^aali  ami  not  wijtbia  tlie  ttatotei 
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tecut,  if  any  credit  at  til  was  given  toilie  person  to  whoQi  the  goods 
were  delivered. 
2.  Same. — ^It  is  the  province  of  the  jury,  in  such  case,  to  determine 
to  whom  the  credit  was  given  ;  aail  it  is  theirduty,  in  deciding 
that  questioQ,  to  take  into  consideration  the  extent  of  the  under- 
taking, the  expressions  used,  the  situation  of  the  parties,  and  all 
the  other  circumstances  of  the  case.  The  fact  that  the  goods  were 
charged,  on  the  plaintiff's  books,  to  the  person  to  whom  they  were  ^ 
delivered,  if  unexplained  by  other  circumstances,  would  be  very 
strong,  if  not  conclusive  evidence,  that  the  defendant's  promise 
was  collateitel ;  and,  on  the  other  hand,  the  fact  that  the  plaintiff 
and  defendant  have  both  acted  as  if  the  credit  was  given  solely  to 
the  defendnnt,  if  unexplained  by  other  evidence,  wuuld  be  a  cir- 
cumstance strongly  tending  to  show  that  his  promise  was  direct  ' 
and  original ;  yet  neither  of  these  facts  is  conclusive,  but  they  are 
fiMoeptible  of  explanation,  and  their  weight  as  evidence  must  d<h 
pend  ai)on  the  circumstances  of  the  particular  case* 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinst&t. 

This  action  was  brought  by  F.  Dohloude  k  Co.,  againet 
the  appellants,  to  recover  the  sum  of  $1587  60,  the  price 
of  certain  goods,  wares  and  merchandize  sold  and  deliv- 
ered. The  complaint  contained  two  counts;  the  first  al- 
leging the  sale  and  delivery  of  the  goods  to  the  defend- 
ants themselves,  on  the  Slst  March,  1860 ;  and  the  secoua 
alleging  the  sale  and  delivery  to  R.  8.  k  T.  D.  Weir,  at 
the  special  instance  and  requestof  the  defendants,  on  and 
before  the  81st  M^rch,  I860.  The  defendants  pleaded  the 
general  issue,  and  the  statute  of  frauds.  It  appeared  on 
the  trial,  that  the  plaintiffs  were  grocers  In  Mobile,  where 
the  defendants  also  were  engaged  in  business;  and  that 
R.  B.  k  T.  D.  Weir,  to  whom  the  goods  were  furniafaed, 
were  merchants  at  Enterprise,  Mississippi.  The  transac- 
tions between  the  plaintiffs  and  the  Weirs  commenced  in 
April,  1858,  when  the  latter  wrote  a  letter  to  the  plaliy> 
tifi|  re^aesting  them  to  send  goods  to  the  writers  at  tSa- 
terprise,  and  referring  them  to  the  defendants  for  paj- 
ment.  The  plaintiffs,  through  their  clerk,  exhibited  this 
letter  to  the  defendants^  and  inquired  whether  they  would 
pay  for  goods  forwarded  to  the  Weirs ;  to  which  the  de-. . 
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fendatits  replied,  as  plaintiftV  clerk  testified,  that  they 
would  pay  for  the  goods  if  the  accounts  were  presented 
monthly.  The  plnintifta  forwarded  the  goods  to  the 
Weirs,  and  forwarded  other  goods  at  divers  times,  up  to 
the  1st  March,  I860,  amounting  in  the  aggregate  to  over 
$34,000  ;  cliarging  them  on  tlieir  books  to  the  Weirs,  and  'j 

presenting  monthly  accounts  to  the  defendants.     With         f 
the  exception  of  three  paj^ments,.  made  by  the  Weirs,  nt 
different  times,  directly  to  the  j>laintifts,  and  amounting 
in  the  aggregate  to  §3111,  the  accounts  were  paid  monthly 

•  by  the  dofon<lants,  up  to  the  Ist  March,  1860,  when  a  bal- 
ance of  $1587  60  was  due  to  the  plaintiffs.  The  Weirs 
became  insolvent  about  the  Ist  March,  1860,  and  trans- 
ferred all  their  assets  to  the  defendants.  The  plaintiffi 
presented  their  account,  on  which  the  suit  was  founded, 
and  which  was  then  made  out  against  the  Weirs,  to  the 
defendants  for  payment,  about  the  Ist  April,  18G0;  and 
the  defendants  then  refused  to  pay  it,  and  denied  their 
liability  for  it.  The  defendonts  read  in  evidence  seven 
letters,  written  to  them  by  the  Weirs  at  diflerent  times, 
between  the  29th  April,  1858,  and  the^  30th  September, 
1859;  requesting  them  to  pay  the  writers'  accounts  with 

♦the  plaintiffs. 

*'The  courtcharged  the  jurj',  (among  other  things,)  that 
tbey  must  ascertain  whether  the  goods  were  furnished  on 
the  credit  of  the  Weirs,  or  of  the  defendants ;  that  if  they 
were  furnished  on  the  credit  of  tlie  Weirs,  and  the  de- 
fendants wore  guarantors  or  sureties,  then  the  plaintiift 
could  not  recover  ;  thj^l  all  promises  for  the  debt,  default, 
or  miscarriage  of  another,  nrc  void  by  the  statute  of 
frauds,  unless  in  writing;  that,  as  this  promise  was  not  in 
writing,  it  was  void,  if  it  came  within  the  statute;  and 
that  tins  IS  the  law  as  to  any  assurances  or  representa- 
tionr  concerning  the  denliu'gs  of  any  other  persons.  If, 
however,  the  goods  w'ere  furnished  on  th^e  credit  of  the 
defendautSr,  and  would  not  have  been  forwarded  unless 
the  defendants  had  agreed  to  pay  all  the  bills  that  were 
rendeved  monthly,  it  does  not  come  within  the  statute  of 
frauds;  and  if  the  jury  believe  that  the  plaiotiffs  foi^ 
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warded  the  goods  to  the  Weirs,  time  and  again,  from 
April,  1858,  to  April,  1860,  and  tke  defendants  regularly 
acknowledged  their  liability  by  the  payments  of  the  ac- 
coaots  when  rendered,  and  did  not  notify  the  plaintiffs 
that  they  should  not  continue  to  do  so,  until  after  the 
•  insolvency  of  the  Weirs,  and  their  insolvelicy  occurred 
after  the  March  bill -of  goods  had  been  forwarded, — such" 
acts  of  the  defendants  were  circumstances  to  look  at,  in 
ascertaining  what  they  considered  the  contract  to  be." 

The  defendants  excepted  to  this  charge,' and  requested, 
several  other  charges,  of  which  the  court  refused  the  fol- 
lowing: *  • 

"4.  To  make  a  person  liable- for  goods  delivered  to 
another,  ther^  mast  be  an  original  undertaking  by  him, 
so  that  the  credit  was  given  solely  to  him,  or  there  must 
be  a  contract  in  writing. 

"6.  If  the  goods  were  charged  on  the*plaintifl&*  books 
to  the  Weirs,  being  made  by  the  plaintiffs  themselves  at 
.the  time  of  the  sale,  this  fact  would  be  almost  decisive 
against  the  plaintiffs*  claim  against  the  defendants,  as  the 
original  purchasers. 

"6.  If  the  jury  believe,  from  the  evidence,  that  the 
Weirs  were  liiible  at  all  to  the  plaintiSs  for  the  goods  fur- 
nished, then  the  defendants'  promise,  to  make  them  lia- 
ble, must  have  been  in  writing;  and  not -being  in  writing, 
they  should  find  for  the  defendants. 

"7.  That  both  the  Weirs  and  the  defendants  can  not 
be  made  originally  liable;  and  if  the  goods  were  sold  to 
the  Weirs,  and  not  to  the  defendants,  the  latter  are  not 
liable." 

The  defendants  excepted  to  the  refusal  of  these  charges ; 
and  they  now  assign  as  error  the  charge  given  by  the 
court,  and  the  refusal  of  the  several  charges  requested. 

Wm.  Boylbs,  for  appellants. 

R.  W.  WALKER,  J.— [June  5,  1861.]—!.  In  the  eon- 
.  strnction  and  application  of  that  branch  of  the  statuteof 
frauds  regulating  promises  made  by  one  person  to  answer 
83  ^ 
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for  the  debt,  default,  or  miscarriage  of  anotlier,  iiumerons 
difficulties  have  arisen,  and  many  perplexing  distinctions 
Lave  been  taken.  But  one  anchorage  at  least  hos  beeu 
gained  by  the  conrse  of  decision  in  England  and  in  this 
country,  that  is,  that  when  th9  promise  of  the  defendant 
is  to  pay  for  articles  to  be  furnished  to  a  third  person,  if 
the  transaction  ho  such  that  the  third  person  is  responsi- 
ble to  the  person  who  supplies"  the  articles,  the  promise 
of  the  defendant  i??  colhiteral,  and,  if  oral,  not  binding;. 
•  This  is  the  principle  decided  in  the  leading  caseof  Back- 
V1JT  V.  Darnall,  2  Lord^Raymd.  108;;;  S.  C,  1  Salk.  27. 
Tli^e,  in  consideration  that  the  plaintift'  would  deliver 
his  horse  to  one  English,  the  defendant  promised  that 
English  should  return  him  safe.  Holt,  C.  J.,  Gould  aod 
Powell,  Justices,  were  at  first  of  opinion,  that  the  case 
was  not  within  the  statute,  because  they  thought  thftt 
English  was  not  liable  upon  the  contract.  Mr.  Justice 
Powys  diftercd.  The  chief-justice  and  his  associates ia 
opinion  agreed,  that  if  ur.y  trust  was  given  to  English, 
then  the  case  would  be  within  the  statute;  but  they 
thought  that  no  credit  had  been  given  to  him.  The  case 
stood  over  for  further  consideration  ;  and  the  chief-jus- 
tice having  advised  with  the  judges  of  th%  court  of  kings 
bench,  it  was  finally  determined,  that,  as  English  might 
have  been  charged  on  the  bailment,  in  detinue,  on  the 
original  delivery,  the  promise  made  by  the  defendant  was 
witliin  the  reason  and  words  of  the  btatnte.  The  same 
doctrine  was  laid  down  in  Matson  v.  Wharara,  (2  Term 
K.  80,)  by  Buller,  J.,  who  said,  "The  general  line  now 
taken  is,  that,  if  the  person  for  whose  use  the  goods  are 
purchased  is  liable  at  all,  any  other  promise  by  a  third 
person  to  pay  that  debt  must  be  in  writing;  otherwise, 
it  is  void  by  the  statute  ot  frauds,  29  Car.  11,  c.  3."   • 

The  rule  thus  declared  is  adopted  by  Sergeant  Wil- 
liams, as  a  correct  construction  of  the  statute,  in  his  note 
to  Firth  v.  Stanton,  1  Wm.  Saunders,  211  (a),  and  has^ 
been  sustained  by  a  great  weight  of  authority  in  this 
country  as  well  as  in  Great  Britain.  When,  therefore,  aa 
action  is  brought  against  one,  charging  hira  with  the  ralflC 
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of  goods  delivered  to  another,  and  on  liiss  promise  to  pay'; 
and  it  is  set  up  in  defense,  that  the  prottiise  was  to  pay 
the  debt  of  another,  and  was  not  in  writing,  the  decisive 
question  is,  to  whom  was  the  credit  gir^n..  If  thecredrl 
was  given  solely  to  the  defendant — that  is,  the  goods  weri 
reallysold  to  him,  though  dcliverod'toanotlier-^the  statute 
is  then  out  of  the  case.  But,  if  the  whole  credit  was  not 
given  to  the  defendant — that  is  to  say,  if  any  credit  at  all 
was  given  to  the  party  receivingf  the  floods — the  promise 
of  the  defendant  is  colhiteral,  and  within  the  statute.  For, 
in  that  case,  the  plaintiff  would,  havj  a  remedy  against 
the  party  receiving  the  goody  ;  and  all  the  cases  show  that 
it  does  not  matter  u[)on  which  of  the  two  parties  the 
plaintiff  principally  depends  for  payment,  so  long  as  the 
person  for  whose  use  the  goods  are  furnished  is  at  all  lia- 
ble to  him. — Authorities  supra;  AndorPon  v.  Hayraan, 

I  H.  Black.  120 ;  Barber  v.  Fox,  1  Stark,  li.  270;  Chase 
v.  Day,  17  Johns.  114;  Rogers  v.  Knecland,  l3  Wend; 
114,  121;  Brady  v.  Sackridor,  1  ^andford  S'.  C.  11.  514; 
Cahill  V.  Bi^elow,  18  Pick.  '3G9;  Matthews  v.  Milton, 
4Yerger,  576;  Caperton  v.  Grfiy,  4  Yerger,  563;  Haze n  v. 
Bearden,  4  Sneed,  48,'60;  Cfitler  v.  Hiuton,  6  Kand.  509; 
Ware  v.  Stephenson,  10  Leigh,  155  ;  Noj-es  v.  Iluniphreys, 

II  Gkratt.  686;  Leland  v.  Oreyon,  1  McCord,  100;  Taylor 
▼.'Drake,  4  Strob.  431;  Faires  v.  Lodanc,  10  Ala.  50; 
Puckett  V.  Bates,  4  Ala.  390 ;  Sanfonl  v.  Howard,  29  Ala. 
691;  Browne's  Stat.  Frauds,  §§107-8;  Addison  Contr. 
87-8;  3  Kent,  (m.  p.)  123. 

The  law  of  this  case,  tliereforc,  is,  that  if  the  transac- 
tion was  such  that  the  Weirs  are  legally  bound  to  the 
plaintilis  to  pay  for  the  goods,  the  promise  of  the  defend- 
ants was  not  direct,  but  collateral,  an(J,  therefore,  within 
the  statuto  of  frauds;  and  the  converse  of  the  proposition 
is  also  true.  It  follow^,  that  the  court  erred  in  refusing 
to  give  th^e  fourth  and  sixth  (ihai'ges  asked  by  the  defend- 
.  ants. 

It  is  proper  to  remark,  that  there  is  nothing  in  the  evi- 
dence whifch  warrants  the  idea,  that  this  was  a  joint  par- 
chase  of  the  goods  by  the  defendants  and'  the  Weirs,  for 
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tho  use  of  the  latter.  The  undertakings  of  the  parties 
wore  altogether  distinct,  and  the  liabilities  growng  out 
of  them  must  also  be.  distinct.  If  the  Weirs  are  liable 
at  all,  it  is  as  principals;  and  if  the  defendants  are  liable, 
it  is  not  as  co-promissors  with  the  Weirs,  bat  by  virtue  of 
a  distinct  contract  of  their  own,  to  which  the  Weirs  were 
not  parties.  Hence  the  question,  whether  a  direct  pur- 
chase by  two  persons,  for  the  use  of  one,  is  governed  by 
the  rule  above  laid  down,  or  constitutes  au  exception  to 
it,  does  not  arise  upon  the  record,  and  we  express  no 
opinion  in  regard  to  it. — See  Wainright  v.  Straw,  15  Ver. 
215;  Williams,  ex  parie^  4  Yerger,  579;  1  Smith's  Lead* 
Cas.  (5th  Am.  ed.)  880,  382;  Browne's  Stat.  Frauds, 
§§  197-8;  2  Parsons  Contr.  30).;  Norris  v.  Spencety 
18  Me.  824. 

2.  Whether  a  contract  is  collateral  or  original,  maybe 
a  question  of  construction,  as  in  Scott  v.  Myatt,  24  Ala. 
4S9 ;  and  then  it  is  for  the  court.    But  in  cases  like  the 
present,  the  question,  ft)  whom  credit  was  given,  is  one 
of  fact  to  be  determined  by  the  jury. — 1  Parsons  Contr. 
600 ;  Btorr  v.  Scott,  6  C.  &  P.  241 ;  Browne's  Stat.  Frauds, 
i§  199;  1  Smithes  Lead.  Ca.  (m.  p.)  134,  note;  Scott  v. 
Myatt^  supra.     The  entry  in  tho  books  of  the  seller  is 
"often  of  great  importance,  in  determining  to  whom  credit 
was  given.     Being  made  by  the  seller,  it  is,  of  course,  of 
much  greater  weight  when  against  him,  than  when  it 
sustains  his  claim,     if,  on  production  of  the  plaintiff's 
books,  it  appears  that  the  defendant  was  not  origii>allj 
debited  there,  but  that  the  goods  were  charged  against 
the  person  receiving  them,  this  fact,  if  unexplained  by 
other  circumstances,  would  be  very  strong,  if  not  conclu- 
sive evidence,  that  credit  was  given  to  the  person  receiv-  . 
ing  the  goods. — Storr  v.  Scott,  6  C.  4  P.  241 ;  Ilazon  v. 
Bearden,  4  Sneed,  48 ;  Leland  v.  Creyon,  1  McCord,  100 ; 
Matthews  V.  Milton,  4  Yerger,  576;  FIsnders  v.  Crolius, 
1  Duer,  206;  1  Parsons  Contr.  499;  Browne's  Stat.  Pr. 
§  198 ;  1  Smith's  Lead.  Ca.  (m.  p.)  134,  note.    But,  as  the 
question,  to  whom  credit  was  given,  mast  depend  upon 
the  intention  of  the  parties,  the  fact  that  the  goods  are 
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charged  to  the  person  receiving  tbem,  is  not  conclusive, 
bat  may  be  explained^  and  made  consistent  with  the  as- 
sumption of  the  defendant's  primary  liability.     Other 
circumstances  in  the  case  may  show  (as  was  done  in  San^ 
ford  V.  Howard,  29  Ala.  684,  find  Hazen  v.  Bearden,  su- 
pra,) that  the  account  was  so  kept  for  convenience,  and 
to  avoid  confusion  and  misunderstanding;  and  that  in 
point  of  fact  the  credit  was  given  to  the  defendant,  and 
he  alone  considered  liable  for  the  goods. — See,  also,  Cot- 
ler  V.  Hinton,  6  Rand.  509;  Loomis  v.  Smith,  17  Conn. 
115.    On  the  other  hand,  if  the  defendant  has  been  treated 
by  the  person  selling  the  goods,  and  has  himself  acted  as 
if  he  were  the  sole  party  liable,  that,  if  not  explained  by 
other  evidence,  would  be  a  circumstance  conducing  to 
show  that  his  promise  was  not  collateral.    But  it  is  im- 
possible to  specify  any  one  fact,  or  set  of  facts,  on  which 
the  question,  to  whom  the  plaintiff  gave  credit,  is  to  be 
determined ;  and  the  weight  to  which  any  particular  fact 
may  be  entitled,  must  vary  with  the  yaryiug  circumstan- 
ces with  which  it  may  be  found  connected.    Consequently, 
when  there  is  any  conflict  of  evidence  upon  the  subject, 
the  weight  to  be  given  to  any  particular  circumstance 
should  be  left  to  the  jury,  who,  in  deciding  the  question, 
to  whom  the  credit  was  given,  should  take  into  consider^ 
ation  ^^the  extent  of  the  undertaking,  the  expreaaiona 
used,  the  situation  of  the  parties,  and  all  the  circumstan- 
ces of  the  case/ —Elder  v.  Warfield,  7  H.  &  J.  891 ;  Ha- 
2en  V.  Bearden,  4  Sneod,  48;  Browne's  Stat«  Fraudl, 
§199. 

Am  the  judgment  must  be  reversed  for  the  errors  before 
pointed  out,  and  as  what  we  have  already  aaid  will  proba^^ 
bly  farnish  a  sufficient  guide  for  the  conduct  of  the  canse 
on  another  trial,  we  do  not  deem  it  necessary  to  examine 
particularly  the  other  charges  asked  and  refoeed,  or  tl^d 
charges  given  and  excepted  to. 
Judgment  reversed,  wA  cause  remanded. 
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IIERRIX  vs.  BUOKELEW, 

[CERTrORARI    CASK    FROM    Jl'STICE^S    COURT.] 

!,•  Civil  jf/risdirt ion  0/ justice  of  the  p^acf". — ^Where  several  promissory 
nptes,  each  for  a  Iohs  sum  than  fifty  dollara,  are  executed  at  one 
and  tlieaanio  time,  for  a  single  dobt  amounting  to  the  aggregate  of 
their  several  sums,  and  Jire  raado  payable  on  the  same  Qav,  su^h 
notes  arc  within  the  civil  jurisdiction  of  a  justice  of  the  peace. 

Appkat.  from  the  Circuit  Court  of  Randolph. 
Tried  before  the  lion.  Robert  Dougherty. 

The  agreed  facts  of  this  case  are  these:  On  the  36tli 
January,  1858,  Stephen  W.  Ilerrin  borrowed  ?1260from 
F.  W.  13iickele\v,  and,  to  secure  the  repayment  thereof, 
•executed  to  said  BnckcOew  twentj'^-eight  promissory  notes, 
for  ?4r)each,  nil  dated  on  said  2Gth  January,  1858,  and 
payable  on  the  25th  December  next  after  date;  whicl 
notes  were  a!so  signed  by  J.  M.  Baker  and  James  Saxon, 
as  sureties  far  said  Ilerrin,  and  co-makers  with  him. 
Tiiese  notes  benig  nnpaid  at  maturity,  Buckelew  insti- 
tuted separate  «uits  on  them  against  the  makers,  before  s 
jnstice  ofthepeoco;  all  the  suits  being  commenced  on 
the  i^anie  day.  The  defendants  pleaded  in  abatement  to 
the  iniifidiGtion  of  the  jnstice;  -bat  a  demurrer  was  sns- 
tained  to  their  plea,  and  judgment  rendered  against  them 
in  each  of  the  oases.  The  oases  were  removed  by  certio- 
rari into  thfe  circuit  court,  and  were  there  consolidateA 
Tho  dofendaiitfi  again  pleaded  in  abatement,  and  a  de- 
murrer was  again  sustained  to  their  ploa ;  and  this  ruling 
of  the  court,  to  which  they  reserved  an  exception,  is  the 
only  matter  assigned  as  error. 

Heflin   &  FoRXEY,    for  appellants.— 1.   The  several 

notes  were  executed  at  one  and  the  same  time,  for  the 

.  same  debt,  and  as  parts  of  one  and  the  same  contract; 
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aad  they  are  therefore  to  be  conatrued  as  one  instrument. 
Qlasjjell  V.  Ohapman,  13  Ala.  50;  Stroug's  Executors  v. 
Brewer,  17  Ala.  706 ;  Elliott  v.  McClellaml,  17  Ala.  206 ; 
Domfts  V.  Hunter,  17  Ala.  305 ;  Prater  v.  Darby,  24  Ala. 
496;  Doed.  Ilolman  v.  Crane,  16  Ala.  570;  Trippe  v. 
Tfippe,  29  Ala.  637.  The  notes  are  not  the  debt,  but 
only  the  evidence  of  the  debt. 

2.  A  single  and  entire  cause  of  action  cannot  be  split 
up  into  several  suits. — Oliver  v.  Hojt,  11  Ala.  574  ;  De 
Sylva  V.  Heurj-,  3  Porter,  321 ;  O'Xenl  v.  lirown,  21  Ala. 
482;  Wittick  v.  Tr^iun,  27  Ala.  562;  Kobbins  v.  Harri- 
800,  31  Ala.  162  ;  15  Wendell,  557. 

3.  At  coaimon  law,  a  justice  of  the  peace  had  no  civil 
jurisdiction. — Betner  v.  Marshall,  17  Ala.  836;  EUis  v. 
White,  25  Ala.  540;  7  Wendell,  435.  Under  the  consti- 
tution of  this  State,  (art.  V,  §10,)  iiis  civil  jarisdiction  is 
limited  to  eases  in  which  the  amount  in  controversy  does  not 
exceed  fift}''  dollars.  To  allow  the  parties,  by  such  a  de- 
vice as  appears  in  this  case,  to  evade  this  constitutioniij 
provision,  would  enable  them  to  do  indirectly  what  they 
could  not  do  directly,  and  to  perpetrate  a  fraud  on  the 
jurisdiction  of  the  justice.  Moreover,  consent  of  the 
parties  cannot  give  jurisdiction  of  a  subject-matter  pro- 
hibited by  law. — Wyatt  v.  Judije,  7  Porter,  37 ;  Winn  v. 
Freele,19  Ala.  171;.  Merrill  v.  Jones,  8  Porter,  554;  Oak- 
ley V.  Aspiuwall,  3  Gomstock,  552. 

C.  D.  Hudson,  contra,  cited  Nibbs  v.  Moody,  5  Stew.  & 
P.  198;  Winston  v.  Majors,  6  Ala.  659. 

# 

A.J.  WALKER,  C.  J.— [June  7,  1861.]— The  only 
question  of  this  case  is,  whether  a  justice  has  jurisdiction 
over  suits  upon  the  several  notes,  each  under  fifty  dollars, 
into  which  a  debt  exceeding  fifty  dollars  is  divided. .  Wo 
decide  the  question  in  the  affirmative.  The  jurisdiction 
of  a  jnatico  of  the  peace  extends  to  i^anses  in  which  the 
amount  in  controversy  does  not  exceed  fifty  doUars.-r 
Constitution  of  the  State  of  Alabama,  art.  V,  §  10.  Where' 
«aits  are  brought  upon  notes  lor  less  than  fifty  dollars, 
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the  amonnt  in  controversy  is  under  fifty  dollars,  notwift- 
standing  each  note  may  be  for  a  part  of  a  debt  exceeding 
that  amount.  The  splitting  up  of  a  debt  into  sums  under 
fifty  dollars,  involves  no  fraud  upon  the  jurisdiction  of 
the  court.  The  creditor  may  lawfully,  by  his  own  sepa- 
rate act,  bring  by  a  receipt  a  debt  over  fifty  dollars  within 
the  jurisdiction  of  a  justice  of  the,  peace;  and  a  fortiori 
may  the  same  thing  be  done  by  the  concurrent  act  of  the 
creditor  and  debtor,  in  dividing  a  debt  into  several  debts, 
each  for  an  amount  under  fifty  dollars.  These  proposi- 
tions are  well  sustained  by  the  authorities,  and  we  need 
not  elaborate  them.— ^-Fof tescue  v.  Spencer,  2  Ired.  Law, 
63 ;  Dew  v.  Eastham,  6  Terg.  297 ;  iTibbs  v.  Moody, 
5  St.  &.  P.  198  ;  King  v.  Dougherty,  2  St.  487  ;  Baird  v. 
Nichols,  2  Port.  186.  This  court  said,  in  Nibbs  v.  Moody, 
supra^  that  there  was  nothing,  either  in  the  constitution, 
or  in  the  act  defining  the  jurisdiction  of  a  justice,  tb  pre- 
vent the  parties  from  reducing  a  debt,  originally  for 
more,  to  a  less  sum,  and  making  it  the  amount  in  con- 
troversy; and  that  that  might  be  done  by  the  joint  act  of 
the  parties,  dividing  the  sum  into  new  notes,  by  payment 
of  part,  and  entering  a  credit  on  the  note,  or  by  the  cred- 
itor's voluntary  relinquishment  of  part.  This  statement 
of  the  law  is  entitled  to  our  fullest  approbatioo,  both  od 
account  of  its  obvious  correctness,  and  the  long  and  ud- 
iutorrupted  acquiescence  in  it  for  more  than  twenty  years* 
Aflirmed. 


STRICKLAND'S  ADM'R  v».  WALKER. 

[AssuMPsrr  os  piokksort  ko«,  vr  patsi  aga^nsv  maxeb,] 

1,  /Statute  of  Umit^Hon*  ;  snb$equcni  promm  or  achiowledgment^To  rft- 
viva  a  debt  barred  by  the  statute  of  limitations,  the  subsequent 
premisey  or  acknwoJedgmenty  mnst  be  clear  and  explicit ;  but  it  is  aoi 
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necessary  that  the  evidence^  by  which  that  promise  or  ackuowledg- 
meat  is  established,  should  be  clear  and  explicit. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty, 

This  action  was  brought  bj^  William  Towns,  as  the  ad- 
ministrator of  the  estate  of  Silas  Strickland,  deceased, 
against  John  Walker  and  Joshua  Strickland ;  was  founded 
on  the  defendants'  promissory  note  for  81,000,  dated  the 
26th  December,  1843,  and  payable  one  day  after  date,  to 
said  Towns,  administrator,  &c.;  and  tvas  commenced  on 
the  iOth  day  of  March,  1852.  The  defendant  Strickland 
not  being  served  with  process^  a  discontinuance  was  en- 
tered as  to  him ;  and  the  action  was  revived,  before  the 
trial,  in  the  name  of  Allen  Eiland,  as  the  administrator 
de  bonis  non  of  Silas  Strickland.  The  defendant  Walker 
pleaded,  among  other  things,  the  statute  of  limitations 
of  six  years;  and  issue  was  joined  on  that  plea.  The 
note,  which  was  read  in  evidence  on  the  trial  by  the  plain- 
tiff, had  a  credit  of  (204  34  endorsed  on  it,  dated  the  1st 
January,  1851,  and  signed  by  said  Towns;  as  administra- 
tor. The  plaintiff's  evidence  tended  to  show,  that  this 
credit  was  entered,  wit}x  the  consent  oi  the  defendant 
Walker,  on  a  settlement  of  accounts  between  him  and 
said  Towns,  and  was  written  by  one  Wheaton ;  while  the 
defendant's  evidence  conduced  to  show,  tbat  he  never  as- 
sented to  the  entry  of  the  credit.    The  court  charged  the 

"1.  That  the  assent  of  the  defendant  Walker,  to  the 
entry  of  the  credit  on  the  note,  must  not  rest  upon  mere 
probabilities ;  but,  before  the  plaintiff  can  recover,  he  must 
satisfy  the  jury,  by  evidence  clear  and  explicit,  that  Walker 
did  consent  to  the  entry  of  said  credit;  and  if  the  plain- 
tiff has  failed  to  satisfy  their  minds  on  this  point,  they  will 
find  for  the  defendant. 

<*2.  That  the  administrator  of  Silas  Strickland  can  only 
recover  upon  a  demand  which  was  assets  of  the  estate  of 
said  Silas  when  this  suit  was  brought;  and  if  there  is  no 
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proof  tbat  the  note  sued  on  belonged  to  said  esaUe  at  the 
time  it  was  brought,  thfe  plaintiff  can  not  recover." 

These  charges,  to  \vhich  the  plaintiff  excepted,  are  now 
assigned  as  error.  , 

'S.  F.  Rice,  with  Clopton  &  Lioon,  for  appellant. 
Geo.  W.  Gunn,  contra. 

STOXE,  J.— [Feb.  11,  1861.]— The  first  charge  given 
and  excepted  to  in  this  case,  asserts  that,  to  revive  a  debt 
barred  by  the  statute  of  limitations,  the  promise  or  ac^ 
knowlcdgment  must  be  proved  hy  eindaice  that  h  clear 
and  explicit.  We  have  duly,  weighed  this  language,  in- 
connection  with  the  authorities,  and  feel  constrained  to, 
pronounce  it  erroneous.  The  promise,  or  acknowledg- 
ment, must  be'clear  and  explicit.  No  doubtful,  ambigu- 
ous, or  indeterminate  hingnj-^ro  will  avail.  It  must  be,  in 
its  terms,  unequivocal  and  ^:Derminate.  If  it  be  a  prom- 
ise, it  must  be  an  unequivoviil  promij^^* :  if  an  acknowledg- 
ment, that  acknowledgment  must  •  the  length  of  ad- 
mitting the  present  existence  ci  v  •»  .•  ,  which  the  partj 
is  willing"  to  pay.  These  jKiuci  •  .•  '"c  fully  settled,  in 
this  State^  by  numerous  adjutli  -  •  -». — Ross  v.  Ross, 
20  Ala.lOo ;  Tovvnes  v.  Ferguson^  ^T  ;  Bryan  v.  Ware, 
ib.  687;  Moore  v.  Lesueur,  18  Ala.  -  00;  Boxley  v.  Gayle, 
19  Ala.  151 ;  Pool  v.  Rclfe,  23  Ahi.  701;  Pitts  v.  Wooten, 
24  Ala.  474;  Jordan  v.  Hubbard,  26  Ala.  433;  Rolstonv. 
Langdon,  26  A.la.  660;  Evans  v.  Carey,  29  Ala.  99;  Bell 
V.  Morrison,  1  Pet.  S.  C.  360. 

But  there  is  a  wide  diftereuco  between  the  promise,  or' 
acknoicledgment,  and  the  evidence  by  which  that  promise  or 
acknowledgment  is  made  to  appear.  The  former,  no 
•matter  how  clearly  it  be  proved — even  though  it  be  in 
writing — is  not  sufficient,  if  its  terras  bo  equivocal  or  in- 
determiiiate.  But  there  is  no  rule  which  requires  that 
the  proof  of  such  promise  shall  be  diffferent  in  measure, 
or  more  strict  than  that  which  is  required  to  establishany 
disputed  foot  in  a  civil  suit.  Evidence  which  satisfies  the 
minds  of  the  jury,  is  enough. 


r 


OF  ALABAMA.  515 

1  i  ■        .  ■  ■ 

Watson  V.  Collins'  Adm'r. 

We  suppose  the  circuit  court  was  misled  by  an  inaccu- 
rate expression  found  in  the  opii^ion  in  the  case  of  Bell 
V.  Morrison,  supra,  and  copied  by  Mr,  Greenleaf  in  his 
work  on  Evidence,  2d  vol.  §  440.  The  language  of  the 
court  in  that  case  was,  that  "whenever  the.  bar  of  the 
statute  is  sought  to  be  removed  by  proof  of  a  new  proua- 
ise,  the  promise,  as  a  new  cause  of  action,  ought  to  be 
proved  in  a  clear  and  explicit  manner."  The  point  in  the 
case  of  Bell  v.  Morrison  was  on  the  sufficiency  of  the 
promke,  and  not  on  the  evidence  by  which  that  promise 
was  proved.  The  meaning  of  the  court  must  have  been, 
that  the  promise  should  be  clear  and  explicit.  Thus.con- 
straed,  it  harmonizes  with  the  weight  of  the  Atacricaa 
and  the  later  English  decisions,  and  with  the  analogies  of 
the  law. — See  authorities  supra;  and  Bangs  v.  Hall, 
2  Pick.'  368 ;  Gardiner  v.  Tudor,  8  Pick.  ^206  ;  Cambridge 
V.  Hobart,  10  Pick.  232;  Mount  Stephen  v.  Brook,  3  B. 
&  Aid.  141 ;  Tanner  v.  Smart,  6  B.  &  Cress.  603. 

It  is  notour  purpose  to  criticise  the  2(1  charge  given. 
See  King  v.  Griffin,  6  Afti.  337;  Ilarbin  v.  Levi,  ih,  399; 
Spence  v.  Rutledge,  11  Alu.  590;  Barron  v.  Vandvert, 
13  Ala.  232. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cuuse  remanded. 


WATSOX  vs.  COLLINS'  ADM'R.    ' 

[action  on  note  given  for  purchase-money  of  land  at  administrator's 

6ALK,  I 

1.  Ilozo  administrator  may  or  must  declare. — The  words  '^administra- 
tor,"  &c.,  following  the  plaintiff's  name  in  the  margin  of  the  com- 
plaint, are,  of  themselves,  mere  dcscriptio  personcc  ;  but  an  averment 
in  the  complaint,  that  the  money  sued  for  will,  when  collected,  be 
assets  of  the  decedent's  estate,  is  suflScient  to  show  that  the  plain- 
tiff sues  in  his  representative  character. 
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2.  Pica  of  ne  ungues  administrator, — In  an  action  brought  by  an  ad- 
ministrator in  hia  representative  character,  a  plea,  alleging  fact$ 
which  show  that  his  letters  of  administration  are  void,  for  want 
of  jurisdiction  in  the  court  by  which  they  were  issued/ is  a  good 
plea  in  bar. 

3.  Validity  of^rant  of  administration, — A  grant  of  letters  of  admin- 
istration is  not  void,  on  account  of  the  non-existence  of  assets  in 
this  State,  if  the  intestate  was  an  inhabitant  of  the  county  at  the 
time  of  his  death,  (Code,  { 166^ ;)  nor  are  letters  of  administration 
de  bonis  non,  granted  by  the  probate  court  of  the  county  in  which 
the  intestate  had  his  domicile  at  the  time  of  his  death,  void  for 
want  of  unadministered  assets,  (Code,  2 1720,)  although  they  might 
be  irregular  ai^d  revocable. 

4.  Validity  of  order  of  salefy  probate  court,  for  division. — An  order  of 
the  probate  court,  for  the  sale  of  a  decedent's  lands  for  the  pur- 
pose of  division  amojag  the  heirs,  obtained  by  an  administrator  d$ 
bonis  non  legally  appointed,  is  not  rendered  void  by  the  prior 
descent  of  the  land  to  the  heirs,  the  payment  of  all  t}ie  debts,  and 
the  distribution  of  the  personalty  by  the  administrator  fh  chief; 
although  those  facts  might  constitute  good  grounds  of  objection, 
in  the  probate  court,  to  the  granting  of  the  order. 

5.  Failure  or  want  of  consideration  of  note. — In  an  action  on  a  note  given 
t  for  the^pur chase-money  of  land,  sold  by  an  administrator  under 

an  order  of  the  probate  court,  a  defect  in  the  title  is  no  defense  to 
the  suit,  if  the  court  had  jurisdiction  to  order  the  sale. 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  C.  W.  Kapier. 

The  complaint  in  this  case  was  in  the  following  words: 
^  **A.  R.  Davis,  adm'r  of  the  estate  of  Wm.  Collins,  dec'd, 

vs. 
C.  L.  Watson,  J.  W.  Crowell,  G.  B.  Walker. 
^'The  plaintiff  claims  of  the  defendants  the  sum  of  one 
hundred  and  sixty-one  60-100  dollars,  due  by  their  prom- 
issory note,  made  by  them  on  the  9th  August,  1856,  and 
payable  on  the  1st  January,  1867,  with  interest  thereon ; 
the  said  sum,  when  collected,  being  assets  of  the  estate 
of  William  Collins,  deceased." 

To  which  the  following  plea  was  filed :  "The  defendant 
C  L.  Watson,  for  answer  to  the  complaint,  says,  that 
the  note  mentioned  in  the  complaint  was  made  and  eze- 


i: 


OF  ALABAMA.  517 


Watson  V.  Collins'  Adm'r. 


cuted  by  him. for  the  payment  and  purchase  of  certain 
land  in  saidcounty/'  (describing  it,)  "which  the  said  plain- 
tiff, as  the  administrator  de  bonis  non  of  the  estate  of  Wil-  . 
liam  Collins,  formerly  of  Greene  countj%  deceased,  oflered 
and  undertook  to  sell  as  an  unadministered  portion  of 
said  estate;  and  which,  upon  such  offer  and  undertaking, 
and  upon  the  plaintiff's  representation  that  he  was  ad- 
ministrator as  aforesaid,  this  defendant  bid  ofi,  at*  a  pre- 
tended sale  thereof  at  auction,  made  by  the  plaintiff,  and 
executed  his  said  note  for,  in  the  belief,  and  upon  the 
faith  that  the  plaintiff  «7as  such  administrator,  and  as  such 
authorized  to  sell  said  land  ;  whereas,  in  truth,  as  defend- 
ant avers,  there  was  not,  at  the  time  of  the  plaintiff's  said 
pretehded  appointment  as  administrator  of  the  estate  of 
said  William  Collins,  to-wit,  in  February,  1856,  any  estate 
whatever  of  the  said  Collins,  or  assets  thereof,  in  the  State 
of  Alabama,  of  which  an  administrator  could  be  ap- 
pointed, or  any  allegation  or  proof  made  to  the  court  that 
there  was  any  such  estate  or  assets,  or  that  said  cstatb 
was  indebted,  or  any  notice  of  such  intended  appointment 
given  to  the  heirs;  but  that  said  estate,  before  that  time, 
to-wit,  between  the  years  1842  and  1848,  had  been  fully 
administered  and  distrbuted  according  to  law,  all  the 
debts  thereof  paid,  and  a  final  settlement  made  of  such 
administration,  to-wit,  under  the  authority  and  direction 
of  the  orphans*  court  of  said  county  of  Greene,  to-wit,  in 
the  year  1847 ;  and  that  the  lands  which  had  belonged  to 
the  said  Collins  in  his  life- time,  and  among  them  the  said 
lands  bid  off  by  this  defendant  as  aforesaid,  had  passed 
to,  and  become  the  absolute  property  of,  the  heirs-at-law 
of  the  said  Collias,  long  before  the  pretended  or  supposed 
grant  of  letters  of  administration  to  the  said  plaintiff  as 
aforesaid ;  of  all  which  said  plaintiff  had  notice,  and  de- 
fendants  knew  nothing.  And  defendant  further  avers, 
that  he  has  never  had,  and  now  has  not,  the  possession  of 
said  land,  or  any  part  thereof,  and  did  not  and  can  not 
acquire  any  title  thereto,  as  he  is  advised,  by  the  said  pre- 
tended sale ;  but  that  said  land,  though  unenclosed,  and 
not  stctnally  occupied  by  others,  belongs  to,  and  is  claimed 
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by,  some  of  the  heirs  of  said  Collins,  and  persons 'vrho 
have  purchased  the  interest  of  the  others;  and  that  so 
there  is  a  want  and  total  failure  of  consideration  for  the 
said  note  made  by  h\m  a3  aforesaid." 

The  court  sustained  a  demurrer  to  this  plea,  and  its 
judgment  on  the  demurrer  is  now  assigned  as  error. 

Manning  &  Walkeii,  for  appellant,  cited  Fisk  v.  Nor- 
vell,  9  Texas,  13  ;  Miller  v.  Jones,  20  Ala.  247  ;  Matthews 
V.  Douthitt,  27  Ala.  273. 

Geo.  F.  Smith,  contra. 

R.  W.  WALKER,  J.— [June  2S,  18G1.]— [1-2.]  In  the  ^ 
margin  of  the  complaint,  the  plaintiff  is  styled  ''admin- 
istrator of  the  estate  of  William  Collins,  deceased."  This, 
by  itself,  would  be  mere  descriptio  persome;  but  the  com- 
plaint alleges,  that  the  sum  sued  for  will,  when  ooJlected, 
be  assets  of  the  estate  of  "William  Collins,  deceased,  which 
18  sufficient  to  show  that  the  suit  is  brought  by  the  plain- 
tiff in  his  representative  character. — See  Harris  v.  Plaut, 
31  Ala.  639;  Arrington  v.  Hair,  19  Ala.  243;  Tate  v. 
Shackleford,  24  Ala.  210.  Hence,  a  plea,  alleging  facts 
which  show  that  the  plaintiff's  letters  of  administration 
are  void,  for  want  of  jurisdiction  in  the  court  by  which 
they  were  issued,  would  be  a  good  plea  in  bar. — Miller  v. 
Jonee,  20  Ala.  247. 

[8.]  But  we  do  not  think  that  the  plea  filed  by  the  de- 
fendant does  this.  Under  our  laws,  it  is  only  when  the 
intestate*  resided  out  of  the  State  at  the  time  of  his  death, 
that  the  existence  of  assets  in  the  State  is  necessaiy  to 
give  the  court  jurisdiction.  Consequently,  the  non-exist- 
ence of  assets  in  the  State  would  not  make  an  adminis- 
tration void,  if  the  intestate  was  an  inhabitant  of  the 
county  at  the  time  of  his  death. — Code,  §  1667.  Jifordo 
we  think  that  an  administration  de  bonis  iion,  granted  by 
the  probate  court  of  the  county  in  which  the  intestate  had 
his  domicile  at  the  time  of  his  death,  would  be  void  for 
w^nt  of  unadministercd  assets,  although  it  might  be  ir- 
regular aiKl  revocable. — Code,  §  1720. 
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,  [4-5.]  Neither  does  the  plea  show  that  the  court  hnd 
DO  jurisdiction  to  order  the  sale.  The  prior  descent  of 
the  land  to  the  heirs,  the  paj- ineiit  of  the  debts,  and  the 
distribution  of  the  personalty  by  th^  administrator  in 
chief,  would  not  render  void  an  order  of  sale  for  division, 
obtained  by  a  legally  appointed  administrator  i/e  boms  non, 
although  they  might  constitute  a  good  ground  of  olyec- 
tioD,  in  the  probate  court,  to  the  granting  of  the  order. 
And  if  the  court  had  jurisdiction  to  order  the  sale,  a  de- 
fect in  the  title  is  no  defense  to  a  suit  for  the  purchase-, 
money. — Larakin  v.  Reese,  7  Ala.  179 ;  Worthington  v. 
McRoberts,  ib.  814;  S.  C,  9  Ala.  297;  Jennings  v.  Jen- 
kins, 9  Ala.  288 ;  Pool  v.  Ilodnctt,  18  Ala.  752 ;  Burns  v. 
Hamilton,  83  Ala.  210. 
Judgment  affirmed. 


PARISH  vs.  PARISH. 

[bill  IX  EQUITY  TOR  RECOVERY  OF  SLAVES,  WITH  ACCOUNT  OF  HIKE,  kc] 

1.  Bequest  to  daughter  ^'during  her  life-time^  and  her  heirs  after  h'jr^-^ 
A  bequest  of  slaves  and  land  to  the  testator's  daughter,  *  to  be  lier 
right  and  propprty  during  her  life-tinio,  and  her  hoirs'  after  her, 
together  with  their  increase;  but,  should  she  die  without  an  lioir, 
then  the  property  to  be  divided  amonir  the  rest  of  my  [his]  hfirs"; 
followed  by  a  general  residuary  bequest  to  her,  of  all  the  rest  of 
his  estate,  both  real  and  personal,  **to  be  disposed  of  as  slie  tliinks 
fit  among  my  [his]  lawful  heirs  at  my  [his}  death,'* — under  the  op- 
eration of  the  rule  in  Shelley's  case,  vests  iu  the  daughter  an  abso- 
lute estate  in  the  slaves. 

Appeal  from  the  Chancery  Court  of  Dale  and  Henry. 
Heard  before  the  Hon.  Wade  Kkyes. 

The  bill  in  this  case  was  filed,  on  the  10th  August, 
1857,  by  Eleazar  Galloway,  against  William  Parish  and 
Roger  Parish:  and  sought  a  recovery  of  certain  slaves, 
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with  an  account  of  their  hire,  and  the  cancellatioa  of  a 
written  instruniQnt,  by  which  the  complainant  had  re- 
leased all  his  interest  in  said  slaves  to  William  Parish. 
The  complainant  claimed  the  slaves  under  a  conveyance 
from  Amy  Parish,  dated  the  21st  June,  1844,  and  had 
them  in  his  possession^  as  he  alleged,  from  the  time  said 
conveyance  was  executed,  untiH February,  1854,  whea 
William  Parish,  by  fraud  and  misrepresentation,  suc- 
ceeded in  obtaining  the  possession  of  them,  and  induced 
the  complainant  to  release  all  interest  in  them  to  him. 
The  bill  alleged,  that  Roger  Parish  had  possession  of  the 
slaves,  held  them  adversely  to  William  Parish,  and  claimed 
title  to  them  as  the  property  of  the  estate  of  Edward  Par- 
ish, deceased,  of  which  he  was^the  administrator;  and 
that  William  Parish  had  instituted  a  suit  against  him  to 
recover  them.  The  bill  also  prayed  an  injunction  of  this 
suit,  and  general  i^elief. 

Amy  Parish,  William  and  Roger  Parish,  and  the  com- 
plainant's wife,  were  the  children  of  Edward  Parish,  de 
ceased,  who  died  in  South  Carolina,  where  he  then  re- 
sided, in  1822.  The  last  will  and  testament  of  said  Ed- 
ward Parish,  which  was  dated  the  5th  June,  1822,  and 
admitted  to  probate  on  the  9th  August,  1822,  and  of  which 
said  Amy  Parish 'was  appointed  the  executrix,  contained 
•the  following  clauses:  ^'Mrst^  I  give  and  bequeath  to  my 
beloved  daughter.  Amy  Parish,  two  negroes,  viz.,  Sid  and 
Peter;  also,'  one  plantation,  or  tract  of  land,  lying  and 
being  as  follows,"  (describing  it,)  ''to  be  her  right  and 
property  during  her  life-time,  and  her  heirs'  after  her,  to- 
gether with  their  increase;  but,  should  she  die  without 
an  heir,  then  the  said  property  to  be  equally  divided  among 
the  rest  of  my  heirs.  Secondly^  I  give  to  said  Amy  Par-, 
ish  all  the  rest  of  my  estate,  real  and  personal,  to  be  dis- 
posed of  by  her  as  she  thinks  fit  among  my  lawful  heitt 
at  my  death.'!  Amy  Parish  duly  qualified,  in  South  Caro- 
lina, as  the  executrix  of  said  testator's  will,  and  afterwards 
brought  the  slavesto  this  State,  where  she  died,  in  the 
latter  part  of  the  year  1863,  without  children,  and  having 
never  married.    The  slaves  in  controversy  are  the  de- 
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ficendants  df  the  woman  Sid,  mentioned  in  the  first  olatise 
of  said  will. 

The  defendants  filed  separate  answers.  William  Pat- 
kh  admitted,  that  Amy  Parish  owned  the  absolute  prop- 
erty in  the  slaves,  and  had  conveyed  tliera  to  the  cbm- 
plaiDant;  and  he  alleged,  that  he  had  pnrohased  the  cora- 
plaiuant's  interest  in  them,  for  a  fair  and  valuable  consid- 
eration, without  any  fraud  or  misreprosentatton.  Roger 
'Parish  admitted,  that  the  conveyance  from  the  complain- 
ai|t  to  "William  Parish  was  procured  by  fraud  and  other 
improper  means,  and  ought  to  be  set  aside ;  but  he  dented 
that  Amy  Parish  owned  the  absolute  property  \n'  the 
slaves,  and  insisted,  on  the  contrary,  that  she  took  only 
a  life-estate  under  the  will  of  Edward  Parish.  Each  of 
the  defendants  demurred  to  the  bill,  for  want  of  equity, 
for  misjoinder  of  parties,  and  because  the  complainant 
had  an  adequate  remedy  at  law;  and  William' Parislv 
prayed  that  his  answer  might  be  taken  as  a  cross-bill  for 
the  recovery  of  the  slaves  from  Roger  Parish,  with  an  ad- 
count  of  their  hire,  and  for  general  relief. 

At  the  November  term,  1858,  by  agreement  of  counsel, 
the  cause  was  submitted  to  Chancellor  Ketes,  for  al^ecree 
00  the  legal  effect  of  the  will  of  Edward  Parish;  and  he 
held  that,  under  the  first  clause  of  said  will,  Amy  Parish 
took  an  absolute. estate  in  the  slaves.  At  the  May  t^mi, 
1860,  on  final  hearing  on  pleadings  and  proof.  Chancellor 
Safpoli)  presiding,  the  complainant's  bill  was  dismissed, 
at  his  cost ;  and  a  decree  was  rendered,  directing  "Eog^r 
Parish  to  deliver  up  the  slaves  to  William  Parish,  <ind  to 
acconnt  with  him  for  the  hire. 

The  appeal  is  prosecuted  by  Roger  ^Parish;  and,  by 
agreement  of  counsel,  the  only  matter  assigned  as  error 
is  that  part  of  the  chancellor's  decree  %vliich  relates  to  the 
construction  of  Edward  Parish's  wiJl. 

GoLDTHWAiTE,  RxcB  &  Semplb,  with  whom  was  L.  L. 
Cato,  cited  PerrinV.  Blake,  4  Cruise,  881,  tit.  88;;  Tan- 
ner V.  Livingston,  12  Wendell,  83 ;  Tongue's  Lessee  r. 
Kutwell,  13  Md,  415;  Findlay  v.  Riddle,  8  Bijiney,  148; 
84 
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Cooper  V.  Collia,  4  Term,  2^1);  Bridges  v.  Wilkiw, 
8  Jones'  Eq.  (K  C.)  842;  Riggins  v.  McClellan,  28  Mis- 
eoori,  28 ;  Austin  v.  Payne,  8  Rich,  Eq.  (S.  C.)  9. 

FuQB  &  Bullock,  coniray  cited  Macben  v.  Macben, 
15  Ala.  873;  Hamner  v.  Smith,  22  Ala.  488;  Isbell  ?. 
Maclin,  24  Ala.  815;  Price  v.  Price,  6  Ala.  678;  Ewing 
T.  Standifer,  18  Ala.  400. 

A.  J.  WALKER,  C.  J.— [June  17, 1861.]— There  caa 
be  no  doabt  that  the  chancellor  was  correct  in  deciding, 
that  Amy  Parish  took  the  abdolute  estate,  and  that  the 
^ord  heirs  was  a  word  of  limitation,  and  not  of  parcbaae. 
There  is  aothing  in  the  context  which  shows  that  the 
word  heirs  was  used  in  the  sense  of  children.  The  limi* 
tation  over,  upon  the  death  of  the  first  taker  without 
heirs,  with  the  direction  that  the  property  should  be  then 
divided,  does  not  qualify  "A«rs,"  so  as  to  give  the  word 
the  ijgaification  of  children.  There  is  no  qualification 
which  prevents  the  heirs  generally,  lineal  or  collateral, 
from  taking.  The  evident  meaning  of  the  testator  was, 
that  all  persons  who  might  be  the  heirs  of  Amy  at  her 
death,  might  take  as  heirs ;  and  they  can  not  take  aspn^ 
chasers.  ''When  they  take  in  the  character  of  heirs,  they 
must  take  in  the  quality  of  heirs."  The  role  in  Shelley'i 
C4se  applies,  and  merges  the  limitation  over  to  the  hein 
ia  the  life-estate,  and  enlarges  or  expands  the  life-estate 
into  a  fee. — Price  v.  Price,  5  Ala.  578 ;  Hamner  v.  Smith, 
.22  AU.  433;  Ewing  r.  Standifer,  18  Ala.  400;  Machen 
T.  Machen,  15  Ala^  378;  Isbell  v.  Maclin,  24  Ala.  315; 
.Shackleford  v.  Bullock,  84  Ala.  418 ;  Lloyd  v.  Rambo, 
35  Ala.  709.       ' 

$Ln,  pursuance  of  the  agreement  of  counsel,  the  approval 
of  the  chancellor's  decision,  upon  the  single  point  which 
we  have  noticed,  must  work  an  affirnuince. 


OP  ALABAMA.     52S 


DEVAUGHN  »a.  HEATH. 

[trespass  quaee  clausck  fregit.] 

Ij  Vindictive  damages. — In  te'espass  f«afe  tlmaum  frcrfit^  a'oftarge  ta 
^d  jory,  awertifig  thikt  Ihey  can  not  gire  vindictive  daoMiges,  "on- 
less  they  believe,  from  the  evidence,  that  the  defendants  mali- 
ciously entered  upon  the  plaintiff's  lands,  in  a  rude,  aggravating, 
or  insulting  manner,"  is  erroneous,  because  it*5mproperly  restricts 
the  standard  of  liability. 
2.  Gift  to  slave. — There  is  no  statute  or  rule  of  law  in  this  9tii^e,  which 
prohibits  a  gift  of  old  clothes,  or  other  wrticlea  harmless  in  their 
HAtore,  to  a  slave,  without  the  knowledge  or  consent  o{  his  mas- 
ter ;  but  the  title  and  possession,  on  the  delivery  of  the  articles  to 
.    jhe  slave,  must  be  referred  to  the  master. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Robert  DotiaHBRTY. 

Tma  action  was  brought  by  James  Heath,  againat  Sam- 
H«l  Devanghn,  George  W.  Devaughn^  Joehua  Baasey, 
and  WaahingtoD  Bussey,  to  recover  damages  for  a  tres- 
plM  on  the  plaintiff's  lands.  It  appeared  from  the  evi-  * 
deoce  addtaeed  on  the  trial,  that  one  of  the*  DeTaaghna 
BaspeQtad  the  plaintiff  of  trading  with  one  of  hia  elaves, 
and  laid  a  snare  to  catch  him,  by  sending  the  slave  to  the 
plaintiff's  house  by  night,  with  a  piece  of  meat  to  sell, 
while  the  defendants  lay  hidden  within  hearing  of  the 
conversation  which  might  ensue.  The  slave,  however, 
«ent  information  of  the  plot  to  the  plaintiff;  and  when 
the  party  approached  the'plaintiff's  house,  one  Hammond, 
ft  young  man  living  in  the  plaintiff's  house,  secreted  him- 
•elf  in  the  cotton,  near  the  path  by  which  they  came,  and 
recognized  the  defendants  as  the  persons  composing  the 
P&rty ;  and  when  the  slave  knqcked  at  the  door,  and  said 
that  he  had  a  pie«e  of  meat  to  aell^  the  plaintiff  came  out, 
and  ordered  him  off.  The  plaintiff's  dogs  were  aroused 
by  the  party  in  ambush,  and  began  to  bark  at  them ;  and 
when  the  plaintiff  called  out  ^'Whp'i^there"?  thede^Dnd- 
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ants  ran  off;  but  one  of  them  was  overtaken  by  the  plain- 
^tift  and  Hammond.     Hammond,  who  was  introduced  aa 
a. witness  by  the  plaintiff,  testified  to  the  information 
which  the  plaintift  received  of  the  defendants'  plot,  and 
to  the  facts  which  occurred  on  the  plaintiff's  promises  on 
the  occasion  referred  to.     The  defendants  proved,  that  the 
plaintiff  bad  made  ineonsiatent  declarations  at  different 
times,  when  ^p^aking  of  the  occnrrences  at  his  house  on 
the  night  of  the  alleged  trespass;  and  that  he  or  his  wife 
had  given  two  or  three  pairs  of  old  pantaloons  to  Do- 
Vaughn's  slave,  who  had  formerly  belonged  to  Mrs.  HeatVa 
first  huftband. 

The  court  charged  the  jury,  at  the  request  of  the  plain- 
tiff, "that  if  Devaughn's  slave  had  been  an  old  family  ne- 
gro of  the  plaintiff's  wife,  then  the  plaintiff,  or  bis  wife, 
had  a  legal  right  to  give  said  slave  several  pairs  of  oH 
^  pantaloons,  without  the  knowledge  or  consent  of  his  mas- 
ter." The  defendants  excepted  to  this  charge,  and  ^^ 
quested  the  court  to  instruct  the  jury,  **that  they  can  not 
give  vindictive  damages,  unless  they  believe,  from  theef- 
idence,  that  the  defendants  maliciously  entered  the  plain- 
tifTs  lands,  in  a  rude,' aggravating,  or  insulting  manner, 
and  committed  the  trespass  alleged  in  the  complaint" 
The  court  refused  to  give  this  charge,  and  the  defendants 
exoopted;  and  they  now  assign  as  error  the  charge  given, 
and  the  refusal  of  the  charge  asked. 

Allison  &  Andrews,  EicnARDs  &  Falkner,  for  appel- 
lants. 
Bbo^5  k  Barnes,  Chilton  &  Yancet,  contra. 

STONE,  J.— [June  28,  1861.]— The  charge  asked  by 
the  dofendants  in  the  court  below,  and  refused  by  the 
court,  assumes  that,  to  justify  the  jury  in  awarding  vin- 
dictive damages,  in  an  action  of  trespass  quare  clattsum 
fregit^  the  defendant  must  have  entered  the  lanfl  maUeumi" 
ly^  in  a  nidc^  aggravating,  or  insuliivg  manner.  These  con- 
joint words  evidently  erected  too  strict  a  standard 'of  lia- 
bility. Trespasses  miighl  be  so  wantonly  or  recHessly 
committfed,  as  to  justifj'  the  imposition  of  vindictive  dam- 
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agC8,  without  any  evidence  of  actual  malice  towards  the 
owner  of  the  property  trespassed  upou.  The  word  aggra- 
vating was  probably  employed  ars  the  synonym  of  offensive, 
or  insulting.  According  to  it  this  moaning,  cases  may  be 
imagined,  which  would  call  for  exemplary  damages,  when 
the  act  complained  of  was  neither  tumultuous,  grossly 
abusive,  coutbmptuoua,  nor  strictl}''  insulting.  It  has 
beea  raldd  that,  ''in  casot  attended  with  circumstances  of 
aggravation,  tho  jury  may  give  exemplary  damages." 
Mitchell  V.  Billingaley,  17  Ala.  394 ;  Parker  v.  Mise,  27  Ala. 
483.  When  the  circumstances  of  the  trespass  are  rude> 
or  insulting,  malice  may  be  inferred  from  them.  So, 
malice  or  ill-will  may  bo  found  to  exist,  when  there  are 
no  accompanying  acts  of  rudeness  or  insult.  The  charge 
was  properly  refused. — 2  Greenl.  Ev.  §  253,  and  note. 

[2.]  The  charge  given  asserts,  that  Mrs.  Heath  had  the 
legal  right  to  give  to  Ralph,  the  slave  of  Mr.  Devaughn, 
three  or  four  pairs  of  old  pantaloons,  without  the  know- 
ledge or  consent  of  the  latter.  We  have  looked  into  this 
question  with  much  care,  affd  cannot  find  that  the  circuit 
court  erred  in  giving  this  charge.  The  articles  are  harm- 
less in  their  character,  and,  if  gicen^  could  not  possibly 
have  injured  Mr.  Devaoghd.  We  have  no  statute  which 
forbids  the  giving  of  articles  lik«  these  to  slaves.  The 
substance  of  the  charge  was,  that  Mrs.  Heath  had  the 
right  to  abandon  the  ownership  and  possession  of  the 
property  to  the  slave.  When  the  gift  was  perfected  by 
delivery,  the  articles  became  the  property  of  Mr.  De- 
vapghn,  the  slave's  master.  In  a  leading  case  on  this 
subject,  (Fable  v.  Brown,  2  Hill's  Gh.  397,)  the  court  said, 
"If  one  having  good  title  to  personal  property,  should 
transfer  it  into  the  possession  of  a  slave,  this  transfer 
would  not  be  void ;  the  titl^  would  be  clianged,  but  the 
title  and  possession  mas-  be  referred  to  the  master." — See, 
also,  Brandon  v.  Uuutsville  Bank,  1  Stew.  341;  Trotter 
V.  Blocker,  6  Porter,  291;  Leech  v.  Cooley,  a  Sm.  &  M. 
93;  Cobb  on  Slavery,  §  262;  Williams  v.  Ash,  1  How, 
U,  8.  18. 

The  judgment  of  the  circuit  court  is  affirmed*, 
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[bill  in  IQUITY  FOR  PABtlTlOIT  OF  LANDS.] 

1.  Aeherxe  po$B09ffi(m  by  purchaser,  under  color  cf  tiiU, — Where  a  pw- 
chflsar  entera  into  tb«  possession  of  land  tinder  a  vendor's  bond, 
oonditioned  to  make  title  by  a  8pe<^fied  day,  which  must  .arrive 
before  a  part  of  the  purchase-money  is  due  by  the  terms  of  the 
contract,  his  possession  cannot  be  considered  adverse  to  the  ven- 
dor, until  the  day  appointed  for  the  conveyance  of  the  title ;  and 
where  such  bond  is  executed  by  one  who  professes  to  act  as  th« 
agent  of  several  joint  owners,  for  one  of  whom  he  has  no.aatkoiitj 
to  act,  and  is  thus  conditioned  i'or  the  conveyance  of  title  by  them« 
the  character  of  the  purchaser's  possession  is  the  same  as  to  all 
the  owners. 

2.  Action  at  law  in  suits /or  paiiitio7i. — The  act  of  February  ,6,  1858 
*♦  to  regulate  the  practice  in  partition  suits/'  {Session  Acts  ISSV 
58,  p.  894,)  dispenses  with  thQ  necessity  of  an  action  at  law,  to  set- 
tle a  oontrpverted  question  of  legal  title,  arising  in  a  chancery  suit 
for  thjB  partition  of  lands. 

3.  Liability  for  rents,  and  compensation  for  improvements. — In  a  chan- 
cery suit  for  the  partition  of  Ian  Js,  by  analogy  to  the  rule  prescribed 
by  statute  for  real  actions  at  law,  (Code,  }  2216,)  a  defendant,  who 
holds  pcwsession  under  •olor  of  title,  in  good  faith,  will  not  be 
charged  witli  rent  for  more  than  one  year  before  the  commence^ 
ment  of  the  suit ;  and  ho  will  be  allowed  cumpensation  for  the 
va^ue  of  improvements  made  by  him  during  such  possession,  not 
exceeding  the  amount  of  rents  charged  against  him. 

Appeal  from  the  Chancery  Court  at  Tuskaloosa. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed,  on  the  12th  February, 
1857,  by  the  children  and  heirs-at-law  of  John  F.  Martin, 
deceased,  against  John  J.  Ormond;  and  sought  a  parti- 
tion of  a  certain  tract  of  land,  of  which  the  defendant  had 
the  podsesMon,  and  of  which  the  complainants  claimed 
to  be  ealitled  to  an  undivided  fifth  part,  as  tenants  in 
common  with  him,  together  with  one-fifth  part  of  the 
rents  accruing  daring  the  defendant's  possession.    The 
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land  in  controversy  belonged  to  William  A.  Martin,  who 
died  in  August,  1842,  intestate,  without  wife  or  children, 
and  leaving  five  brothers  and  sisters  as  bis  heirs-at-law, 
one  of  whom  was  John  F.  Martin,  the  father  of  the  com- 
plainants. Letters  of  administration  on  the  estate  of  said 
William  A.  Martin  WQre  granted,  in  Septem^ber,  1842,  to 
James  M.  Bradford,  who  was  the  husband  of  one  of  the 
decedent's  sisters  and  heirs-at-law.  In  December,  1845, 
Bradford,  professing  to  act  as  the  agent  of  the  heirs- at- 
law  of  said  William  A.  Martin,  all  of  whom  were  then  of 
full  age,  sold  the  tract  ot  land  now  in  controversy  to  the 
defendant,  and  executed  to  him  a  bond  for  titles,  dated 
the  19th  December,  1845,  and  conditioned  "  to  make  to 
the  said  Ormond,  and  to  cause  to  be  made  by  the  heirs- 
at-law  of  William  A.  Martin,  a  title  in  fee-simple  to  th<^ 
«aid  lands  by  the  1st  of  July  next."  By  the  terms  of  the 
eontract,  $3,000  of  the  purchase-money  was  to  bc'paidby 
Ormond  during  the  then  "present  season,"  and  the  bal- 
ance in  two  equal  payments,  of  $1677  50  each,  on  the  Ist 
Jaruary,  1847,  and  1848,  with  interest  from  the  1st  Jan- 
uary, 1846.  Ormond  entered  into  the  possession  of  the 
land,  under  the  contract,  on  the  1st  January,  1846 ;  con- 
tinued in  the  possession  up  to  the  commencement  of  this 
suit,  and  erected  valuable  improvements.  John  F.  Mar- 
tin, the  father  of  the  complainants,  died  in  February, 
1846,  having  never  conveyed  his  interest  in  the  lands  to 
the  defendant,  nor  otherwise  ratified  the  sale  by  Brad- 
ford; but  all  the  other  heirs  of  William  A.  Martin 
promptly  ratified  the  sale,  and  executed  conveyances  to 
the  defendant. 

The  defendant  demurred  to  the  bill,  for  want  of  equity, 
and  pleaded  the  statute  of  limitations  of  ten  years.  The 
chancellor  overruled  the  demurrer,  and,  on  final  hearing 
on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
plainants; holding,  that  the  plea  of  the  statute  of  limita- 
tions was  nat  sustained  by  the  facts,  that  the  defendant 
was  not  entitled  to  compensation  for  irapt'ovements  made 
by  him  on  the  land,  and  that  he  was  chargeable  with  rett 
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from  the  tiqpie  his  posse^aioa  commenced.    Each  part  of 
the  chancellor's  decree  is  now  assigued  as  error. 

E.  W.  p£CK,  for  appellant. — 1.  The  demurrer  to  the 
Uill  ought  to  have  been  sustained,  because  the  conaplain- 
ants  bad  not  established  their  title  at  law. — 1  Kent's 
Com..  364-5,  note  a;  Wilkin  v.  Wilkin,  1  Johns.  Oh. 
118.;  Phelpg  v.  Greeti,  8  Johns.  Ch.  302 ;  Clapp  v.  Brom- 
aghan,  9  Cow^n,  530. 

2.  The  plea  of  the  statute  of  limitations  of  ten  years 
was  a  complete  defense  to  the  suit.  The  defendant  pur- 
chased the  land  from  one  who  represented  that  he  was 
authorized  to  sell,  and  whom  he  believed  to  be  so  author- 
ized; and  hie  possession,  taken  in  good  faith  under  that 
purchase,  was  under  color  and  claim  of  title,  and  con- 
tinued for  more  than  the  length  of  time  prescribed  by 
thQ  statute  as  a  bar. — ^Jacksou  v.  Smith,  13  Johns.  406; 
Clapp  V.  Bromaghan,  9  Cowen,  550-56;  Jackson  v. 
Wheat,  18  Johns,  40 ;  Jackson  v,  Newton,  18  Johns. 
355;  Jaekson  v.  Vermilyea,  6  Cowen,  677  ;  Smith  v.  Bur- 
tiss,  9  Johns.  180, 

.8.  The  defendant  ought  not  to  have  been  charged  with 
rent  for  a  longer  period  than  one  year  before  the  com- 
mencement of  the  suit. — Code,  §  2216. 

4,  If  the  defendant  is  liable  for  rents,  he  is  entitled  to 
compensation  for  improvements. — Jones  v.  Ward,  10  Yer- 
g^r,  169;  McKiuley  v.  Ilolliday,  10  Yerger,  477;  Horton 
Y.  Sledge,  29  Ala.  478. 

W,  Coleman,  and  S.  P.  Hale,  contra, — 1.  There  was  no 
necessity  for  an  action  at  law  to  establish  the  complain- 
ants' titte.— Ilorton  v.  Sledge,  29  Ala.  478 ;  Delony  v. 
Walker,  9  Pt)rter,  498 ;  6  Dana,  374. 

2.  The  statute  of  limitations  begins  to  run  only  from 
the  commQiicemeutof  an  adverse  possessiou.^-^Tiilotson 
Y.Doe,  ex  d^rr^  Kennedy,  5  Ala.  410;  4  Wash.  C.  C.  368. 
The  defendant  went  into  possession  under. a  title-bond^ 
w|;iich  expressly  recognized  the  title  to  be  in  the  heirs  of 
William  A.  Martin  ;  and  his  possession  could  not  possi- 
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blj  become  adverse  to  them,  until  the  1st  July,  1846, 
when,  l>j  the  terms  of  the  contract,  their  title  was  to  be 
conveyed  to  him. — 11  Ohio,  455;  12  Mase.  325;  Sea- 
bury  V.  Stewart  &  Easton,  22  Ala.  217.  The  defendant's 
pofisession  not  being  adverse  to  John  F.  Martin  at  the 
time  of  his  death,  and  the  complainants  being  infants  at 
that  time,  the  statute  of  limitations  could  not  bar  their 
rights.  Nor  are  the  facts  shown  which  are  necessary  to 
constitute  adverse  possession  between  tenants  in  common. 
Benje  v.  Creagh,  21  Ala.  156  ;  Harrison  v.  Pool,  16  Ala. 
174;  Gotten  v,  Thompson,  25  Ala.  680;  Johnson  v. 
Toulrain,  18  Ala.  50;  5  Wheaton,  125. 

3.  On  the  question  of  rents  and  improvements,  the  ap- 
pellees rely  on  Horton  v.  Sledge,  21)  Ala.  478,  and  author- 
ities there  cited. 

1{.  W.  WALKER,  J.— [July  11,  1861.]— 1.  The  land, 
•  partition  of  which  is  sought,  belonged  to  William  A. 
Martin  in  his  life-time,  and  on  his  death  descended  to  his 
heirs,  one  of  whom  was  John  F.  Martin,  the  father  of  the 
complainants.  Ormond  went  into  possession  of  the  land 
about  the  1st  ol  January,  1846.  John  F.  Martin  (the 
father  of  the  complainants)  died  in  February,  1846.  The 
question  to  be  determined  is,  whether  the  possession  of 
Ormond,  commencing  on  the  1st  January,  1846,  was  ad- 
verse to  John.  F.  Martin,  who*  died  in  the  succeeding 
month;  for,  as  the  complainants  were  minors  at  the  death 
of  their  father,  unless  Ormond's,  possession  was  at  that 
time  adverse,  his  plea  of  the  statute  of  limitations  must 
fail. 

The  contract,  made  on  fhe  19th  December,  1S45,  be- 
tween the  defendant  and  Bradford,  recites  that  Bradford, 
acting  for  himself  and  the  heirs  of  William  A.  Martin, 
sold  the  land  to  the  defendant,  for  $6080,  of  which  amount 
the  sum  of  $3,000  was  to  be  paid  by  Ormond  during  the 
then  '^present  season,"  and  the  balance  in  two  equal  pay- 
ments, of -$1577  50  each,  on  the  1st  January,  1847  and 
1848,  with  interest  trom  1st  January,  1846;  and  Brad- 
ford bound  himself,  in  the  peiial  sum  of  $6,000,  to  make 
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to  Ormond,  and  to  cause  to  be  made  by  the  heirs-at-law 
of  William  A.  Martin,  a  title  in  fee-simple  to  the  land  by 
the  1st  July,  1846.  The  answers  of  the  defendant  show, 
that  Bradford  professed  to  be  the  agent  of  the  heirs  of 
William  A..Martin,  all  of  whom  were  of  age ;  that  de- 
fendant believed  that  Bradford  was  authorized  to  sell  the 
land ;  that,  so  believing,  he  made  the  purchase  from  Brad- 
ford, relying  on  the  power  and  authority  of  the  latter  to 
make  the  sale,  and  that  he  entered  into  the  possession  of, 
and  continued  to  hold  the  land,  under  and  by  virtue  of 
said  purchase.  As  to  all  of  the  heirs  except  John  F.  Mar- 
tin, it  is  shown  that  Bradford  was  authorized  to  make 
the  sale;  for  they  ratified  the  same,  and  severally  con- 
veyed to  Ormond.  But  the  interest  of  John  F.  Martin 
was. never  conveyed  to  Ormond  ;  and,  under  the  pleadings 
and. evidence,  it  must  be  held,  that  Bradford  had  no  au- 
thority to  sell  his  share. 

Where  a  party  enters  into  the  possession  of  land  under 
a  bond  conditioned  to  make  titles  when  the  purchase- 
money  is  paid,  his  possession,  so  long  as  the  purchase- 
money  remains  unpaid,  is  held  to  be  in  subordination  to 
the  title  of  the  vendor;  and  in  an  action  by  the  latter  for 
the  recovery  of  the  land,  the  vendee  cannot  claim  the  pro- 
tection of  the  statute  of  limitations,  on  the  ground  of  ad- 
verse possession  undercolor  of  title. — Seabury  v.  Stewart 
&  Easton,  22  Ala.  207 ;  McQueen  v.  Ivey,  86  Ala.  308, 
But,  when  the  vendee  has  complied  with  the  terms  of  the 
contract  on  his  part,  by  paying  the  purchase-money,  such 
a  bond  is  color  of  title;  and  if  he  thereafter  remain  in 
possession,  claiming  the  land  as  his  own,  for  the  period 
prescritJed  by  the  statute  of  limitations,  the  legal  title  will 
be  barred. — McQueen  v.  Ivey,  36  Ala.  808,  and  cases 
cited.  In  the  present  case,  the  bond  was  not  conditioned 
to  make  titles  upon  the  payment  of  the  purchasVmoney, 
but  by  a  day  named,  which  would  arrive,  according  to 
the  term  of  the  contract,  before  a  part  of  the  purchase- 
money  would  be  due.  The  precise  question,  whether,  in 
such  a  case,' the  possession  of  the  vendee  can  be  consid- 
ered adverse,  before  the  time  appointed  for  the  convey- 
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ance  of  the  titlo  to  him,  has  never  boen  considered  by 
this  court.  But  we  think  that  the  rale  dedocible  from 
the  authorities  is,  that,  until  the  time  appointed  for  the 
coQveyance  of  the.  title,  a  possession  under  such  a  bond 
most  be  considered  as  held  in  subordination  to  the  title 
of  the  vendor,  or  person  whose  convejance  is  stipulated 
for.  The  principle  seems  to  be,  that  where  one  enters 
under  an  executory  agreement  for  a  future  conveyance, 
his  possession  o&nnot  be  deemed  adverse,  until  he  is,  by 
the  terms  of  the  agreement,  entitled  to  the  conveyance. 
See  Jackson  v.  Foster,  12  Johns.  490;  Fosgate  v.  Herki- 
mer Co.,  12  Barb.  856  ;  Stamper  v.  Griffin,  12  Geo.  457 ; 
LaFrombois  V.  Jackson,  8  Cow.  597;  Briggs  v.  Prosser, 
14  Wend.  228;  Jackson  v.  Johnson,  6  Cowen,  74  (91-2;) 
Higginbothara  v.  Fishback,  1  Marsh.  606. 

As,  by  the  terms  of  the  contract,  Ormond  had  no  right 
to  demand  a  deed  from  the  heirs  for  whom  Bradford 
was  authorized  to  sell,  before  the  1st  July,  1846,  it  fol- 
lows, uoderthe  rule  above  stated,  that  his  possession  was, 
until  then,  not  adverse  to  them.  Was  the  case  different 
as  to  the  heir  whose  agent  Bradford  professed  to  be,  but 
who  never  ratified  the  sale,  and  for  whom,  we  must,  upon 
this  record,  hold  he  was  not  authorized  to  act  ? 

Every  element  in  the  definition  of  what  constitutes  a 
'  title  by  adverse  possession,  must  exist ;  otherwise  the 
possession  will  not  confer  title  under  the  statute  of  lim- 
itations.—Groft  V.  Weakland,  34  Penn.  304.  The  fact  of 
possession  is  but  a  link  in  the  chain  of  title  by  adverse 
holding.  It  is  the  occupation  with  an  intent  to  claim 
against  the  true  owner, 'which  renders  the  entry  and  pos- 
session adverse.  So  long  as  the  possessor  declares  that 
he  holds  in  subordination  to  the  title  of  another,  the  pos- 
session cannot  be  deemed  adverse.-  The  question  of  ad- 
verse possession  is,  therefore,  peculiarly  one  of  intention. 
That  it  ia  the  intention  to  claim  title  which  makes  the 
possession  adverse,  is  the  doctrine  upon  which  all  the 
decisions  proceed.  If  it  be  clear  that  there  Is  no  such 
intention,  there  can^be  no  pretense  of  adverse  possession. 
.The  fact  of  the  possession,  and  the  quo  a*»imo  it  com- 
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monced  or  continued,  are  tlie  only  tests. — ^Angell  Lim. 
§§384,  386,  390,  and  authorities  cited. 

Now,  it  is  certain  that,  so  far  as  Ormond's  iutention 
fixed  the  character  of  his  possession,  it  was  the  same  as 
to  all  the  heirs  of  Martin.  If  he  intended  to  hold  ad- 
versely to  John  F.  Martin,  theu  he  intended  to  hold  ad- 
versely to  the  other  heirs.  His  belief  was,  that  he  occu- 
pied the  same  position  towards  John  F.  Martin  that  he 
occupied  towards  the  other  heirs.  Ilis  intention  was  to 
hold  under  the  bond.  He  did  not  claim  to  hold  othe^ 
wise  than  under  the  bond ;  and,  as  that  recognized  the 
title  as  in  the  heirs,  his  possession  must  have  been  in 
subordination  to  their  title.  Where  the  very  instrument 
under  which  one  holds  recognizes  the  title  to  the  land 
as  in  another  person,  and  stipulates  for  a  future  convey- 
ance of  the  same  to  the  possessor,  it  is  impossible  in  the 
nature  of  things  that  the  latter  can  intend  to  hold  ad- 
versely to  the  person  whose  title  he  thus  recognizes.— 
Authorities  supra. 

The  precise  question  we  are  <liscu86iug,  was  considered 
in  the  case  of  Stamper  v.  GrifH  !,  (20  Geo.  312,)  where  it 
was  held,  that  one  who  holds  laiid  under  a  bond  for  titles, 
in  the  name  of  the  true  owner,  does  not,  so  long  as  the 
purchase-money  remains  unpaidj  hold  adversely  to  the 
true  owner,«even  though  the  bond  be  a  forgery;  provided- 
he  believes  it  to  be  the  bond  of  the  true  owner.  The 
argument  is  put  in  so  striking  a  light  by  Benning,  J., 
who  delivered  the  opinion  of  the  court,  that  we  transcribe 
a  portion  of  it. 

"Possession,  to  be  available  under  the  statute  of  lim- 
itations, has  to  be  adverse  to  the  title  of  the  true  owner. 
The  possession  of  no  person  can  be  adverse  to  the  title  of 
the  true  owner,  unless  the  person  intends  it  to  be  adverse 
to  that  title.  No  one  can  intend  a  possession  to  be  ad- 
verse to  the  title  of  the  true  owner,  which  possession  he 
considers  himself  as  holding  under  the  true  owner.  Every 
oae  who  holds  his  possession  under  a  bond  for  titles, 
made  by  the  true  owner,  must,  if  the  purchase-money 
remains  unpaid,  consider  himself  as  holding  under  the 
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true  owner.  Therefore,  no  one  who  so  hoId8,.can  intend 
his  possession  to  bg.advcrse  to  the  title  of  the  J:rue  owner; 
and  therefore,  the  possession  of  fao  one  who  so  holds^  is 
adverse  to  that  title.  tSo  equally  every  one  who  holds 
his  posi^ession  under  a  bond  for  titles,  not  .made  by  the 
true  owner,  but  which  he  believes  to  have  been  made  by 
the  true  owner,  and  not  by  some  man  personating  the 
true  owner,  must,  if  the  purchase-money  remains  unpaid, 
consider  himself  as  holdinsf  under  the  true  owner.  That 
must  be  his  ihoughi,  if  he  believes  the  bond  to  be  genuine; 
whether  it  be  genuine  or  not.  Therefore,  no  one  whoso 
holds  can  intend  his  possession  to  be  adverse  to  the  title 
of  the  true  owner;  and  therefore,  the  possession  of  no 
one  who  so  holds,  is  adverse  to  the  possession  of  the  true 
owner.  In  these  two  sorts  of  possession,  the  result  is 
precisely  thcTsame,  whether  the  bond  be  spurious  or  gen- 
uine ;  because,  in  these  two  sorts  of  possession,  the  intent 
of  the  holder  is  the  same.  In  each,  he  intends  his  pos- 
session  to  be  a  possession  under  tlie  true  owner;  and 
intending  this,  he  cannot  intend  the  possession  to  be 
adverse  to  the  true  owner's  title.        *        *        »        * 

"To  illustrate:  C.  is  the  owner  of  a  lot  of  land  ;  A.  goes 
to  B.,  and  says  to  him,  that  he  is  the  agent  for  C.  to  sell 
the  lot,  and  sells  the  lot  to  B.,  with  the  understanding  that 
the  title  is  to  be  made  by  C,  when  the  purchase-money 
shall  have  been  paid  by  B.,  and  that  he  is  to  get  from  C, 
for  B.,  C.'s  bond  to  that  eftect ;  A.  brings  a  bond  to  B.,  with 
C.*8  name  signed  to  it,  and  delivers  it  as  a  bond  of  C. ;  the 
bond  is  a  forgery;  B.  takes  posspssiou  under  it, — B.  does 
not  intend  to  hold  adversely  to  C,  because  he  thinks  he 
is  holding  under  C;  and  so  thinlcing,  it  cannot  be  sup- 
posed that  he  intends  to  hold  adversely  to  C." 

Having  before  ascertained  that  the  possession  of  Or- 
mond was  not,  at  the  death  of  John  F.  Martin,  adverse 
to  the  title  of  the  heirs  for  whom  Bradford  was  author- 
ized to  sell,  it  follows  from  the  principles  just  laid  down; 
that  it  was  not  adverse  to  the  title  of  John  JF.  Martin,  for 
whom  Bradford  (iu  whose  assumed  authoritjr  Ormond 
timst^)  pco£98sed  to  be  the  agent. 
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2.  The  rule  of  law  which  required  an  action  at  Iav7,  to 
fiettle  a  Gon4;roverted  question  of  legal  title,  arising  in  a 
chancery  proceeding  tor  the  partition  of  land,  ischani^ed 
by  statute  in  this  State  ;  and  it  is  not  now  indispeoeable 
that  such  suit  should  be  had. — Acts  '57-8,  p.  294. 

8.  Section  2216  of  the  Code  provides,  that  "persons 
holding  possession  under  color  of  title,  in  good  faith,  are 
not  responsible  for  damages,  or  rent,  for  more  than  one 
year  before  the  commencement  of  the  suit."  Although 
this  section  is  part  of  a  chapter  which  relates  to  real  ac- 
tions in  courts  of  law,  we  think  that  a  court  of  chancery 
should  apply  to  a  case  like  this,  which  is  in  the  nature  of 
an  equitable  ejectment,  a  rule  analogous  to  that  which 
the  statute  prescribes  for  the  action  at  law.  Hence,  we 
think  that  the  chancellor  erred,  in  charging  the  appellaat 
with  rent  for  more  than  one  year  before  tbd  commence- 
ment of  the  suit.  The  appellant  is  entitled  to  the  valae 
of  the  improvements  made  by  him  after  the  Ist  July, 
1846,  at  which  time  the  bond  under  which  he  entered 
became  color  of  title ;  but  it  must  be  borne  in  mind,  that 
he  can  in  no  event  be  entitled  to  compensation  for  im- 
provements made,  beyond  the  rents  charged  against  him. 
Horton  v.  Sledge^  29  Ala.  496,  and  authorities  there 
cited. 

.  Decree  reversed,  and  cause  remanded. 


BOEUM  vs.  KING'S  ADM'R. 

[kUa  IK  X<t0ITT  TO  BNPOtC^  TOIQNTARIC  BXKCflTTO&Y  TRUST.] 

1.  Consideration  q/  deed. — Love  and  affection  for  a  grandson  k  sot  ft 
valuable  consideration  for  a  deed. 

2.  ITrantfer  of  note;  presumed  exlsteiice  of  common  law  in  euter  StaU.^ 
Bf  the  cotnmon  lavr,  (vrhidb  will  be  presumed,  In  tlie  absmoe  cf 
evidence  to  the  oontrary,  to  prevail  )n  a  «ialer  Stale,)  to  tAwftr 
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the  legal  title  to  a  promissory  notei  without  delivery,  it  is  neces- 
sary that  there  should  be  an  endorsement  on  the  note  itficlf,  or  on 
another  paper  attached  to  it, 
%.  Volantaiy  executory  trust  not  enforced, — A  court  of  equity  will  not 
enforce,  against  the  grantor  or  his  personal  representative,  a  purely 
voluntary  executory  trust  in  favor  of  a  grand-child. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed  by  William  B.  Borura, 
against  the  personal  representative  of  his  maternal  grand- 
fether,  William  King,  deceased;  and  sought  to  enforce 
the  specific  execution  of  a  trust,  created  by  a  dfcd  of 
which  the  following  is  a  copy : 

"  State  of  Georgia,  1  Know  all  men,  by  these  pres- 
Harris  county.  /  ents,  that  I,  William  King,  of  the 
State  and  county  aforesaid,  for  and  on  account  of  the 
relationship  and  love  that  I  have  for  my  grandson,  Wil- 
liam Benjamin  Borum,  do,  by  these  presents,  give  and 
convey  unto  ray  grandson  one  .note  of  hand,  for  the 
amount  of  $475,  on  Benjamin  P.  Borum,  the  father  of 
my  grandson,  due  the  30th  November,  1859;  and  I  also 
give  to  my  said  grandson  the  further  sum  of  J1,000,  law- 
ful money,  toT^c  paid  to  the  said  William  B.  Borum  at 
my  death,  or  within  twelve  months  after,  by  my  admin- 
istrators or  executors,  as  the  case  may  be.  But  the  note 
and  money  abave  specified  is  given  on  the  following  coa^* 
ditions  and  restrictions — to-wit:  that  if  the  said  William 
B.  Borum  should  die  before  he  arrives  at  tlie  age  of  twen- 
ty-one years,  or  should  he  die  before  he  has  a  legitimate 
child  or  children  to  heir  and  inherit  it,  the  above 
several  sums  of  money,  with  the  interest,  is  to  be  paid  * 
back  into  the  hands  of  my  administrator  or  executor,  and 
become  a  part  of  my  estate,  and  be  divided  equally  among 
nay  heirs  or  children — to-wit,"  specifying  them.  "  And  I 
do  by  these  presents  constitute  and  appoint  my  son,  Harvey  < 
King,  my  special  agent,  and  guardian  of  my  said  grand- 
son, to  manage  and  control  the  beforcrmentioned  sum 
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of  money,  to  the  best  advantage,  for  my  grandson  ;  and 
[he]  may,  if  he  thinks  proper,  pay  the  interest  of  Baid 
money  to  the  clothing  and  educating  of  my  said  grand- 
son.    It  is  my  special  request,  that  the  money  should  in 
no  wise  be  paid  into  the   hands  of  Benjamin  F..  Boram, 
the  father  of  my  grandson,  but  that  a  guardian  be  ap-         \ 
pointed  by  the  court  from  out  of  the  relations  of  my        ' 
grandson's  mother,  which  guardian  may  act  agreeably  to         1 
the  instructions  above  specifiec)  for  Harvey  King.     More- 
over, if  I  should  die,  and  make  no  will,  this  gift  to  my 
grandson  is  to  be  considered  in  full  ofaltof  my  grandson, 
and  is  to  forever  prevent  him,  or  his  father,  from  any 
claim  on  my  estate.    In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  1st  December,.  A.  D.  1840." 

*' William  King,  [seal.]" 
.     "Wm.  B.  Pryor, 
"Osborn  Crook.*'   , 

The  bill  alleged,  that  this  deed  was  execnted  in  Geor- 
gia, where  the  grantor  then  resided,  was  delivered  by  him 
to  the  complainant,  "so  far  as  the  circumstances  of  the 
case  would  admit,  and  caused  to  be  spread  upon  the 
records  of  the  proper  ofBce  *';  that  the  grantor  afterwards 
collected  from  Benjamin  F.  Borum  the  money  due  on  said 
note  mentioned  in  said  deed,  but  never  paid  any  part 
of  it,  or  of  the  $1,000  mentioned  in  said  deed,  to  the 
^complainant ;  that  said  grantor  removed  to  Macon  county,  , 

Alabama,  in  theyear  1845,  and  there  died  in  October,  1856;  * 

that  letters  of  administration  on  his  estate,  ciim  testamenio 
anrUxo,  were  duly  granted  to  the  defendant,  who  refused 
to  pay  complainant  any  part  of  said  moneys;  that  Harvey 
,  King  (lied  in  the  year  1866,  and  that  the  complainant 
was  over  twenty-one  years  of  age.  The  prayer  of  the  tiB 
was  for  an  account,  a  money  decree  against  the  adminis- 
trator for  the  amount  which  might  be  found  due  to  the 
complainant,  and  general  relief.  The  chancellor  difr 
missed  the  bill,  on  motion,  ,for  want  of  equity ;  and  hi* 
decree  is  now  assigned  sts  error. 
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Gbo.  W.  Gunn,  with  W.  P.  Chiltow,  for  appellant. 
Cloiton  k  LiGONy  contra. 

A.  J.  WAIiKER,  C.  i.^Jn]y  10,  18«I.]— We  think 
it  is  cleai  that  the  decision  of  the  chancellor  was  correct. 
Love  and  afi^otioB  for  a  grahdaos  ia  not  a  valtiakle  con- 
•iderationy  as  we  decided  in  Kinnebrew  v.  Kiunebrew, 
85  Ala.  638.  The  deed  of  WilKam  King  was,  therefore, 
purely  voluntary.  The  deed  did  not  convey  the  le^al 
title  to  the  note  therein  described.  Bopposiiig  the  com- 
nen  law  to  have  {^availed  in  Gaorg!a»  wiiare  tt^B  deed 
WM  necQled,  the  note  not  having  been  delivevad,  an  en- 
dbrseoneht  on  the  papdr  itself,  or  at  least  on  one  attached 
to  it,  was  necessary  to  transfer  the  legal  title. — ^Ilall  v. 
P.  &  M.  Bonk  of  Mobile,  6  AU.  761.  .W^  have,  th^n,  so 
£iras  the  note  ia  cooceru^d,  ''an  instramadt  purporting 
to  be  a  conveyaaee,  or  aaeigniaent  of  property,  *  *  * 
but  which  does  not  operate  to  tliyeat  the  grantor  of  the 
legal  estate  (title);'*  and  which,  therefore,  does  not  con- 
vey a  perfect  execated  trust.  The  exeautipn  of  sach  an 
ioatruQieiit,  it  beingpnrely  voluntary,  will  optt  bfian&roed 
in  eqoity  agaiost  the  party  himself,  or  agaiiiat  bis  r#p- 
resentativea  after  bis  decease. — Hill  on  Trustees,  187; 
Ellison  y.  Eilisoo^  6  Yes.  666;  8.  d»  1  Lead.  Cas.  in  £q. 
167,  and  notes  by  Ilare  k  Wallaee ;  2  Story's  Eq.  Jur. 
§795  a;  Orompton  v.  Vasser,  19  Ala.  269;  B^innebrew  v. 
Kiiinebr6W4  mtprOk  ■  6o  far  as  the-  thonsand  dollars  tnen- 
tiened  ia  tb^  deed  is  concerned,  if  the  instrument  can  be 
regarded  at  operative  inter  vkioSy  it  is  settled  in  Kinne- 
brew Y.  KinoebreWf  ^itpra,  tha«  the  tvust  will  not  be  en- 
fereecl  in  equity.  We  refer  to.  the  reasbning  and  Butbor- 
hies  addoeed  in  the  oeae  last  cited)  as  ^oriclneive  on  this 
point,  We  deem  it  proper  to  remark,  that  the  argamettta 
aiid  autboritiea  ef  the  ohaneellor  bave  greatly  aided  us  ia 
the  deeiaioti  of  tbk  eaee,  and,  iadeed,  h«re  left  us  bat 
Uttla  to^o  eavB  to  ooncur  in  ^is  conolamoftSi 

Afbflied. 
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DAVIS  i;^.  MoCAMPBELL- 

[MHTIOX  tor  BEHEARIVa  ATTES  HSIAL  JVPCXSVT  AT  UJLV.] 

'  1.  tSsouriiyfoT  coits  of  appeal. — On. appeal  from  ftjadgmeat  of  the  cir- 
cuit court,  dismissing  a  petition  for  rehearing  after  final  judgment, 
(Code,  J5  2407-15,)  the  surety  on  the  supersedeas  bond,  being  a 
party  defendant  to  the  ju'dgment  appealed  from,  cannot  become  a 
teorety  for  the  cost*  of  the  appeal ;  and  if  there  is  no  other  sureij 
for  the  oo6ts.  (Code,  i  &041,)  the  A|)peal  will  bedi«mitHdoD  uotioa. 
%  Mchectring  ai  law^  <M4  acco\t,nt  6/  lost  receipt  since  found, — Section 
2407  of  the  Codo,  authorizing  a  rehearing  after  final  judgment  at 
law,  on  account  of  a  lost  receipt  or  discharge  of  the  claim  sued 
on,  which  has  since  been  found,  does  not  apply  to  a  case  where  the 
aclien  is  feuitded  on  a  promissory  note,  and  the  receipt  only  shoK* 
a  payment  of  the  original  consideratkiii  of  the  aote. 
S.'/S'am^,  on  ^MOwU  ^f  surjpri^e,  accident,  mistake,  or  fraud, — Where  the 
defe^;idant  in  an  action  at  law  is  required  by  the  court,  as  the  con. 
dition  of  a  continuance,  to  confess  a  judgment  for  a  part  of  the 
plaintiff's  demarid,  and  confesses  judgment  accordingly,  he  oaDnot 
afcerwflirds  obtain  atelTcaring  as  to  the  confessed  judgmetti,  (Code, 
I  24080  ott  the  groand  of  sttrprke,  accident,  mistake,  or  fnod. 

*  •  ' 

ApjpkaIi  front  the  Circuit  Court  of  C^ibotitu 

Tried  before  the  Hon.  S.  D.  Ualk, 

Ths  original  action  in  thia -case  .was  broQght  by  Jam^ 
A.  McOampbell,  against  J.  L.  Davis,  aiid  wa6  founded  on 
the  ddfendaut's  promissory  note  for  4i»346  87,  da^Hi  the 
27th  April,  1858,  and  payable  one  day  aft^  date«  The 
defendant  pleaded  not  guilty^  want  of  consideratioii,  fiuliu^ 
of  consideration,  fraud  in  procuring  the  execution  of  the 
note,  and  set-ofi*.  At  the  May  term,  18^^  a  judgmeat 
was  rendered  against  the  defendant^  by  CQufeasion,  for 
9175;  and  the  cause  was  ooDtin«ed  aa  jto  the  veaidiieof 
the  plaintiff's  demand.  Oki  tb^  3d  September,  1859,  the 
defendant  filed  his  petition,  duly  sworn  to,  askiag  & 
supersedeas  of  the  execution  which  had  been  issued  on  the 
confessed  judgment,  and  a  rehearing  of  the  cause;  and 
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witb  M.  J>  Torsl^  M  lib  Biur*ty.  TN  ^tiaq  all^ge^ 
thiit  tii^«>tt  VM  wecuted  by  .tb#  dd£)n4ft<»t  lUfr  tli6  a^^ 
wmAlnit!i»'oftb«.t«li|teof  eo6  William  ^Ul^oij^ degfrntd, 
aiHl  wat  {^veA  Ibf  tjie  amoont  of  a*  of^  a«oMfit^  wUoh 
tba  plaintiff  claimed  to  hold  agaiiiftt  said  Mallory;  that 
oae  item  of  aaid  a^eo^nt  W99  9180  60,  paid  bj  plaiatiff  ta 
096  M<;Niitt  on  the  18lh  October,  1858,  and  anothar  item 
wa6  $71  63^  taxoi  paid  bj.plaintifi'in  NoTamUet,  l£5a»-*-r 
both  of  8aid  fMiymanta  liaving  bei^a  made  by.  ylainti^ 
as  be  claimed,  far.»aid  Malloty  io  bis  Ufe*tipt#;  that  tbe 
defendaut,  believing  he  bad  a  good  defense  against  the 
note,  asked  a  continuance  of  the  caus^  at  the  trial  term, 
bat  was  unable  to  make  a  satibfai^tory  #howin|r,  ^q^.  )VAa 
therefore  required  by  the  court  to  confess  a  judgment,  as 
above  stated,  for  a.pait  of  the  plaintiff's  dera^nd,  at%  t^ie 
eoliditioo  00  whi<di  1^  conti nuance  wo«iId  ba^rapte^  aa  to 
the  reaidae ;  and  that,  aft^r  the  renditipn  of  this  iodg^ 
Slant,  he  had  foaad  receipts  ahowing  the  pravioue  pay- 
maat  of  tba  two  ifceias  above  meuttoiied,  which  reaeipta 
ware  lost  or  wialaid  at  the  time  the  jadgm^nt  was  ren- 
d«red.  The  ooort  haviog  overraied  a  demurrer  to  the 
palitioa,  the  pJaintift  in  the  judgment  filed  a  pUfi^  deaj^ 
iog  tba  truth  of  the  facto  tharein  alleged;  and  iasae.  was. 
joiaed  on  aaid  plea. 

On  tha  trial  be£ora  the  jur7,.a8  the  bill  of  a|cceptioqt 
showfl^  the  petitioner  ofiered  ^n  evidence  the  plaintiff^ 
answers  to  interrogatories  under  the  statute^  tbe  raceipta 
BWitioaadHi.th^  pelitipo,^and  teatimony  tending  to  sbair 
that  the  jadgment  waa  oonfeaapd  under  the  circj^n^stancea 
stated  ill  th^^  petiti^'  The  ac^unt  wh^eh  waa.tha  ori-* 
ginal  consideratioin  of  the  sjote,  waa  made  an  exhibit  to 
the  interrogatories  to, thofkiatifl;  and  alao  toooa.o£tha 
defii»daQt*s  ploas  to  the  original  action  ;  aad  while  aaid 
actennt  c^otaiQied  abargaa  againat-Uia  defendant  far  tkt/ 
tira  Uons  above  r^eurpod  IO|  ilk  gave  him  credits  io^r  t««o 
Ba4l»a  irery  n€iarly  cerrai^cHiiding  with  ilMse  itapa,  botb  ia 
dfitoa  aad  iMaoruats^  .  The  patitioiiAr.  feaerved  teverol  ea« 
cep*iana  to  Ite*  fuUog^  of.  ^  eoarfc  oa  tha  evidai^a^ 
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which  reqniiiB  uo  partienbtf  i>o^i«>»^.  On  ait  th0*«ri<teiict 
adduced,  the  eonit  charged  tM^  joty,  tl^it  tlie>  mciat  fin^ 
for  the  phiiAHfl^  im  tlte  jodgitaeAt;  te  which  eharga  the 
petHionei*  eoccepted. '  On  the  verctiet  of  the  jafy,  the  court 
diflfmidHed  the  petttitm  and  mqfersGims^  and  ^enAned  jadg^ 
ment  against  the  petitioner  and  his  fctifety  on  the  mepetH^ 
deas  hand,  for  the  aftiovtit  of  the  original  Jadgment  and 
costs ;  and  this  judgment,  together  with  the  rulings  of  the 
conrt  on  the  pleadings  and  eridetice,.!!  here  assigned  as 
erro^.  A  motion  #as  submitted,  on  the  part  of  the  &{► 
pellee,  to  dismiss  the  appeal  for  wantof  secnnty  for  costs. 

M.  J.  TtTKNtEY,  fef  appellant. 
Marti?^,  Hbfltk  k  FoaKBY,  contra. 

STONE,  J.— [June  28,  1861.]— As  a- motion  has  been 
raadft  in  this  case  to  dismiss  the  appetfl,  for  want  of  seed* 
ritj  for  costs,  we  feel  bound  to  respond  to  ft.  The  appesl 
was  taken  frorti  the  judgment  of  the  circoit  court,  dismiss- 
ing the  supersedeas.  That  judgment  was  rendered  agfti»st 
J.  L.  Davis,  and  M*  J.  Tumley,  hie  surety  on  the  super- 
sedeas hofid;  the  judgment  being  agaiast  both  of  tbem. 
M.'J.  T«rnfey*is  the  only  surety  for  costs  of  the  appeal  to 
tMs  court.  Being  a  party  to  the  judgment  appealed 
from,  the  execution  by  him  of  the  obligation  iateuded  as 
a  Security  for  costs,- is  not  a  compliance  with  ae<^ioii  9M1 
of  the  Code.  There  is  no  security  for  costs,  and  the  i^  ^ 
peai  must  be  dismissed.  ^ 

TT)e  appeal,  however,  may  be  amended^  or  a  new  appst) 
nfay  be  prosecuted,  as  tw^  years  ha^e  not  elapsed  since 
the  judgment  appealed  from  was  procoonoed.     We  will, 
*  therefore,  disuse  of  the  merita  of  the  ease. 

]f;l]  We  denot  think  the^caee  made  by  the  petition  for 
sitper^edeas  is  ipl+thin  eeotioa  2407  of  tbeOdde.  That  aae^ 
ti6n  previdev  for  a  written  release  or  dkriiarge  of  tks 
elml^  med  on.  It  contemplatee  a  eaee  whera  the  rsleaea  * 
operates- directly  on  the  caaee'of  aetioti  whick  is  ^  to^ 
je<ft  of  the  soH.  It  does  viot  reach  a  case  like  the  praaeoty 
where  the  lost  psqper  «r)ly  tends  te  ahovr  MMt  the  note, 
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frhioh  b  lt»  liMAdalUMi  ^f  the  aetteD,.wA9  ^ju»Qat04ia 
'  mistake,  and,  to  a  certain  extent,  without  coomderatioB. 
If  the  papers  relied  on  in  the  preM«l  ^^Uo^liaQr  are 
worth  anything,  their  value  consists  in  the  fact — not  that 
thej  are  a  release  or  discharge  'of  the  claim  on  which 
Judgment  was  rendered — but  that  such  clainv  never  had 
a  valid  existence.  For  such  cases  section  2407  of  the 
Code  makes  no  provision. 

[3.]  The  appellant's  case,  then,  must  stand  or  fall  on 
section  2408  of  the  Oode.  Tl^at  se<aiott  givfts  a  right  to 
a  rehearing,  at  any  time  within  four  months  after  judg- 
ment, ^wbeo  ft  party  has  been  prevontMl  from'  niaking 
his  defense,  by  surprise,  accident,  mistake,  or  fraud,  with- 
out fenlt  on  his  part."  The  judgment  fn  the  present  case 
was  rendered  On  confession.  To  relieve  himself  from  this 
?ecord  acknowledgment  of  the  justice  of  the  claim,  the 
iip^ellant  shows  in  his  proof  that  be  had  Qiadeapplic«lion 
to  the  cirouit  oourt  for  a  coatimiaKoe  of  the  suit  against 
him,  and  that  the  circuit  court  required  him,  as  a  condition 
on  which  he  would  grant  the  continuance,  to  coufess 
judg.ment  for  one  hundred  and  seventy-five  dollars,  part 
'  of  the  claim  sued  on.  This  pluiu  fact  proves,  that  the 
circuit  eourt  adjudged  the  showicig  for  a  ^cotitinvaiMe',  as 
to  that  snm,  to*  be  insufficient.  The  appellant  thereuj^on 
accepted  the  terms,  and  confessed  the  judgment.  This 
transaction  had  all  the  elements  of  a  contract  by  matter 
of  record^  and  the  appellant  cannot  be  YeJMHred  \jtf  itiu  a 
proceeding  under  section  2408  of  tliQ  Code;  We  ^okl 
that,  by  a  judgment  confessed  under  the  circumstances 
disclosed  In  this  reoofd,  the  party  tetops  l^maeif  from 
afterwards  litigating  the  matter,  to  tbeextettt»  coofeMMd ; 
unlesa^  perhapcy  he  aaight,  is  tMiother  formB,  show  ikat 
the  aai  of  coAfeasioD  was  precBred  from  bim  by  iraud. 

fTor  caa  we  pefoeire,  by  anything  apparent  on  this 
record,  th^tt  the  ap|>eUant  has  been  iiMterially  injured  by 
the  judgment  which  the  law  pronounees  on  his  acEts.  He 
claims  a  credit,  on  18th  October,  1853,  of  |186  89 ^  he 
obtained  a  credit,  ao«ording  to  bis  own  sbowiog,  of  ^180 
on  the  same  account,  b«t  dated  October  19tb,'  1858.    fie 
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elatRM  ft^<eredit  of  f7l  6$,  texea  paid;  b«.i«o*rr«dacre^t 
A{>p«i)  dlsfbii 


AUTREY  Ts.  AUTRErS  ADM^R. 

I .  'AdnanuwetUs.—Mon^'^  or  property^  glTen  by  » iiarent  to  %  cshild, 
will  be  presumed  to  have  be«n  intended  M  an  advancement,  unleu  i 

such  presumption  is  repelled  by  the  nature  of  the  gift,  or  by  other 
evidence  showing  that  it  was  intended  as  an  absolute  gift  To         , 

•  aboir  that  an  absolute  gtfl,  and  not  a  mere  advancement,  wwin* 
teft^d^  the  cob  tens  |Mraa«o«i8  dectaBatioBs  of  the  parent  ara  admifr 
sible  evidence  for  the  child }  ''  and  whea  the  question  arises  be- 
tween distributees,  there  is  much  reason,  as  well  aa  authority,  in 
support  of  the  proposition,^'  that  the  subsequent  declarations  of 
the  parent,  expressive  of  his  intention  in  parting  with  the  prop- 
erty, are  admissible  evidence  for  the  same  f>urpose.  But  in  tfcb 
oue,  conceding  the  admissibility  of  auch  gabseqoeBt  daclarftftifmi, 
and  considering  them  in  connectioa  with  the  other  facts  proved,  j 
they  are  not  sufficient  to  show  that  the  prix^ary  oourt  erred  inde  | 
ciding  that  the  property  waa  intended  as  an  advancement.  j 

Appeal  fmm  the  Register  in  Chancety  at  Claiborne,        , 
flitting  as  Probate  JuSge  for  Monroe  county.  [ 

...  I 

Ik  the  iii|ttter  of  the  final  settlement  and  dietribntioo  | 
of  the  estate  of  Alexander  Antrej,  deeeased,  on  theadg- 
giiti*a  ot  the.  adminietnttor^  that  the  deoedent  had  made 
adv^QCttmente  in  his  iife-time  to  Anonyaiooe  fi.  Antrij,  j 
bU  apn,  which  ooght  to  be  bronght  into  faotebpot.  On  | 
.the  trial  of  the  iasae  joined  on  this  eoggeatioOp  as  tfae  bill  ' 
of  exeep^iooa.etaies,  ^*  the  oqI;  eFidence  addseed  was  tfae  i 
Molting": 

1.  The  anewer  of  said  AaonymowB.  Antrey,  on  ontb) 
U  required  by  the  act  of  February*  8,  16fi8^  <'to  better 
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ascertain  advancements,**  tc.,  (Session  Acts  18ri7-68,  p. 
305,)  ill  the  following  words:  "Affiant  srays,  that  his 
father,  Alexander  Autrey,  gave  him  flie  following  de- 
scribed property,  t6-wit :  In  the  yedr  1828,  honuehold  fur- 
niture, valued  by  said  Alexander'  Autrey  at  the  "fime  of 
the  gift  at  $25;  one  negro,  Albert,  valued  at^'and  worth 
5400;  in  the  year  1821,  or  1822,  one  colt,  worth  J5;  in 
the  year  1851,  one  negro  man,  Dlcfc,  valued  by  said  Alex- 
ander Autrey  at  ^fl,0OO;  and  in  the  year  1^54,  in  cash, 
|1,980.  The  above  is  the  only  property"  affiant  ever 
received  from  his  father,  as  a  g\it  or  advancfement;  There 
was  property  given  by  satd  Alexander  Autrey  to  all  his 
children ;  but  affiant  (ianriot  positively  say,  whether  the 
property  wassogivtn  as  an  advancement,  to  be  accounted 
for  on  the  final  settlement  of  the  estate  of  said  Alexander, 
or  was  intended  as  a  gift  to  said  children.*^       • 

2.  The  testimony  of  Parthcnia  B.' Autrey:  "Alexan- 
der Autrey  fn  his  life-time  gave  to  Anonymous  'B.  A\iV 
trey,  his  son,  one  negro  boy,  Albert;  onb  negro  wonian. 
Oily;  also,  one  young  horse,  five  or  six  head  of  cattle, 
four  or  five  sheep,  one  bed  and  furniture;  worth,  in  all, 
about  §1200.  Said  property  was  given  about  thef  year 
1828.  He  also  gave  to  said  Anonymous,  in  the  year 
1853,  a  likely  negro  man,  named  Dick  Hunter,  worth 
about  $1,000,  and  9^,000  in  gold ;  and  he  also  gave  to. 
said  Anonymous,  in  the  year  1865,  $2,*56o,  as  she  was 
infbrriied  by 'said  Alexander  and  Anonymous  Autrey/* 

8.  The  testimony  of  Willis  Darby  :  ^  Anonymdu*  B. 
Autrey  told  witness,  in  1854,  that  Alexander  Autrey  let 
him  have  ^2^500,  given  it  to  him  at  that.tinae.  '  Anony- 
mous then  lived  in  Texd,9,  as  witnees  was  informed"  by 
him/'  ^ 

4.  Tlie  testimony  of  R.  T.  Bagget :  "  Alexabd^r  Au- 
ttey  told  witness,  in  a  conversation  •  had  at  hie  fireside, 
that  Tie  had  given  away  some  property  to  his  children. 
The  words  ns^dwere  these:  *Now,  Mr.  Bag^ett,  I  don"t 
intend  that' that  p^opert3^  shall  ev^r  come  back  into  my 
estate  again— €  gave  it  as  tk  present,  to  help  them  along 
to  live.*    Immediately  after  that,  he  said  that  he  had 
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madd  a  will,  and  showed  it  to  witness,  and  withess  read 
it.  'Now,  the  property  in  my  poaaeBsion.  is  all  tfaatia 
included  in  that  will.  I  have  named  no  property  in  that 
will,  only  the  valoaition  of  it,  which  ia  112,000  worth  of 
negro  property  fojr  nay  liviug  children*;  #6,000  for  each 
^  of  hia  children,  if  that  mnch  was  on  hand,  in  money.  He 
then  said,  there  would  probably  be  thirty-five  or  forty  j 
negroes  left  for  his  wife,  daring  her  life;  and  at  her  death, 
he  wanted  those  negroes  all  divided  equally  among  his 
heire,  hia-  grandchiidreu  incladed.  This  converaatioa 
was  in  1853,  or  1854.  Witness  heard  aaid  Autrey  repeat 
tb9  same  on  other  occasioua  subseqaeutly,  and  heard  him 
say,  that  what  he  had  given  his  children  was  theirs,  and 
not  his;  that  he  had  given  it  t^  them  as  a  present;  that 
they  had  helped  him  to  make  it,  and  £he}  wanted  to  see  , 
them  enjoy  it  while  he  lived ;  and  that  if  they  spent  it  he 
could  not  help  it.  Ho  often  told  witness,  that  he  never 
granted  the  property  he  had  given  to  them  to  come  back 
into  his  estate,  or  to  be  divided  among  his  heirs;  this  was 
sabsequent  to  the  first  conversation  spoken  of.  Witness 
has  heard  him  say  the  same  thing,  in  substance,  ten  or 
twelve  times,  more  or  less."  (Cross-examination.)  "  Said 
Autrey  never  named  any  property  he  had  given  to  any  of 
his  children ;  but  he  told  witness,  that  be  had  given  more 
prd^erty  to  his  sous,  than  to  bis  daaghters.  He  aever 
told  witness  w6at  his  intentions  w^re  when  he  gave  off  ^ 

his  properly  to  his  children.    In  the  conversations  alluded 
to,  witness  can't  say  that  said  Autrey  used  the  lno^age,  ^' 

*I  never  intended,'  or  'I  don't  intend';  but  thinks  he 
said,  'I  don't  intend.'  I 

6.  The  testimony  of  A. »  L.'Autrey,  a  ^n  of  Anony- 
mous B.  Autrey:  "About  November,  1855,  I  went  to  " 
live  with  my  grandfather,  Alpxander  B.  Autrey,  and  re- 
naained  with  him  until  bis  death.  During  that  time,  he 
frequently  told  me,,  that  he  made  advancements  of  prop-  ^ 
^rty  to  hia  diflfereut  children,  but  had  always  intended 
such  advancements  as  absolute  g|Uls»  and  did^not  wisher 
ifitepd  that  they 'Should  ever  be  brought  up  on  the  final 
diaposition  of  his  estate..    I  have  heard  him  say,  that  he 
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had  loaned  a  negro  girl  to  Anonymous  B.  Autrejr,  to 
keep  antil  he  (said  Alex.)  coald  get  a  negro  boy  for  bim> 
that  s»id  negro  girl  died  in  the  posseesion  of  said  Anony- 
mousybat  belonged  to  him  (said  Alej^.)  at  the  time  of  her 
death,  and  he  did  not  hold  said  Auonymous  accountable 
for  her  value."  (Cross-examination.)  "I  would  further 
state,  that  Z  now  recollect  of  no  person  being  present 
when  said  Autrey  and  myself  had  the  conversations  men- 
tioned above;  but  they  were  repeated  frequently  while  I 
was  with  him.  He  also  said,  that  he  made  a  will  at  one 
time,  but  had  destroyed  it;  and  that  he  did  not  wish  his 
property  to  be  divided,  or  taken  from  those  to  whom  he 
had  given  it,  if  he  should  die  without  making  another 
will.  I  believe  Oily  was  t]ie  name  of  the  girl  which  said 
Autrey  said  be  had  given  to  said  Anonymous.  I  do  not 
know  her  value." 

"  Thereupon,  the  said  Anonymous  B.  Autrey  moved 
the  court,  that  he  be  not  charged  with  any  advancements; 
but  the  court  overruled  his  motion,  and  held  that  be  was 
chargeable  with  $6,800  as  an  advancement  from  his  father, 
which  he  should  bring  into  hotchpot'* ;  and  this  ruling 
and  decision  of  the  court,  to  which  an  exception  was  re- 
served by  the  said  Auonymous,  is  now  assigned  as  error. 

ToRRBY  &  Leslie,  for  appellant.— The  evidence  set  out 
in  the  record  Nearly  shows,  that  the  court  below  erred  in 
charging  the  appellant  with  96,300  as  an  advancement. 
As  no  objection  was  made  to  any  portion  of  the  evidence, 
its  admissibility  was  thereby  conceded,  and  cannot  now 
be  questioned.  As  to  the  admissibility  of  the  decedent*s 
subsequent  declarations,  if  the  court  should  hold  that 
that  question  can  be  here  considered,  the  appellant  relics 
on  the  following  authorities :  Phillips  v.  Chappell,  16  Geo. 
16  ;  Sherwood  v.  Smith,  23  Conn.  516 ;  Lawson's  appeal* 
23  Pftpn.  St.  (11  Harris,)  85 ;  Johnson  v.  Belden,  20  Conn. 
822 ;  Weutz  v.  Dehaven,  X  Serg.  &  R.  312 ;  Butler  v.  Mer. 
lus.  Co.,  14  Ala.  777;  Mitchell  v.  Mitchell,  8  Ala.  421- 

J.  W.  Posey,  contra, — The  decree  of  the  court  below  is 
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folly  sastained  by  the  evidence.  The  subsequent  decla- 
rations of  the  intedtate,  if  admissible  for  any  purpose, 
are  not  sufficient  to  outweigh  the  other  facts  in  proof; 
and  they  are  not  competent  evidence. — Rumbly  v.  Stain- 
ton,  24  Ala.  712 ;  Martin  v.  Hardcsty,  27  Ala.  458 ;  Gil- 
lespie V.  Burleson,  28  Ala.  552 ;  May  v.  Maj^,  28  Ala.  158. 

R.  W.  WALKER,  J.— [July  8,  1861.]— T3he  rule  is, 
that  when  either  money  or  property  is  given  by  a  parent 
to  his  child,  it  will  be  presumed  to  be  an  "advancement" 
under  the  statute,  unless  the  nature  of  the  gift  repels 
such  presumption;  as  in  the*  case  of  trifling  presents, 
money  expended  for  education,  &c.  But  the  presump- 
tion, that  property  given  by  a  parent  to  his  child  was  in- 
tended as  an  'advancement,'  may  be  repelled  by  evidence 
showing  that  a  gift,  and  not  an  advancement,  was  in- 
tended ;  and  for  this  purpose,  the  contemporaneous  dec- 
Jarations  of  the  parent  are  admissible. — Mitchell  v.  Mitch-* 
ell,  8  Ala.  414,  421 ;  Butler  v.  .Mer.  Ins.  Co.  14  Ala.  777. 
And  where  the  question  arises  between  distributees, 
whether  property  received  by  one  of  them  was  intended 
as  an  'advancement,'  or  as  a  pure  gift,  there  is  much  rea- 
son, as  well  as  authority,  in  support  of  the  proposition, 
that  the  declarations  of  the  intestate,  made  subsequent 
to  the  delivery,  expressive  of  his  intention  in  parting  with 
the  property,  are  admissible  in  favor  of  the  child  to  whom 
it  was  delivered. — Phillips  v.  Chappell,  16  Geo.  16 ;  Sher- 
wood V.  Smith,  23  Conn,  Rep.  516;  Lawson's  appeal, 
23  Penn.  St.  R.  85;  Johnson  v.  Belden,  20  Coon.  822; 
2  Phill.  Ev.  (C.  &.  XL's  notes,  edit,  of  1859,)  705. 

We  need  not,  however,  decide  this  question  in  the 
present  case;  for,  assuming  the  admissibility  of  all  the 
evidence  set  out  in  this  record,  we  are  not  so  well  con- 
vinced that  the  register  erred  in  his  conclusion,  that  we 
are  willing  to  reverse  his  decree.  The  appellant  filed  his 
answer  to  the  allegation,  as  required  by  the  act  of  Feb- 
ruary 8,  '68,  (Acts  '57-8,  p.  805) ;  and  in  that  be  states, 
that  in  1828  he  received  "  household  furniture,  valued 
by  said  Alexander  Autrey  at  the  time  of  the  gift,  at  925>, 
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and  one  negro,  Albert,  valued  at  and  worth  $400;"  and 
that  in  1851  he  received  "one  negro  roan,  Dick,  valued  by 
said  Alexander  Autrey  at  $1,000/'  The  fact  that  the 
property  was  given  and  received  i^t  a  specified  value, 
seems  to  indicate  that  it  was  intended  as  an  advance- 
ment, and  not  as  a  pure  gift.  At  any  rate,  it  is  clear 
from  the  appellant's  answer,  that  the  alleged  intention  of 
the  intestate,  that  the  property  should  be  held  as  a  gift, 
and  not  as  an  advancement,  was  not  communicated  to  the 
son,  either  when  the  property  was  delivered,  or  at  any 
time  afterwards.  This  circumstance,  we  think,  raises  a 
strong  presumption  against  the  existence  of  such  an  in- 
tention. The  only  evidence  to  repel  this  presumption 
consists  of  the  subsequent  declarations  of  the  parent, 
testified  to  by  two  witnesses,  one  of  whom  is  the  son  of. 
the  appellant.  The  declarations  -detailed  by  the  witness 
Baggett,  are  reconcilable  with  the  idea,  that  the  intestate 
intended  that  the  property  should  be  considered  an  ad- 
vancement; and  that  all  that  he  meant  to  'st^te  to  the 
witness  was,  that  the  property  which  he  had  delivered  to 
his  children,  had  not  been  simply  loaned  to  them,  but 
that  he  had  given  them  the  absolute  title.  When  we 
consider  the  relation  of  the  other  witness  to  the  appel- 
lant, and  the  caution  with  which  evidence  of  declara- 
tioBS,  made  in  casual  conversations,  should  always  be 
received,  we  are  not  convinced  that  the  register  erred  in 
deciding  that  this  testimony  was  insufficient  to  overturn 
the  presumption  of  an  'advancement*  arising  out  of  the 
other  facts  in  the  case.  The  record  does  not  show  that' 
the  girl  Oily  constituted  a  part  of  the  advancements  with 
which  the  appellant  was  charged.  On  the  contrary,  the 
inference  from  the  record  is,  that  the  sum  with  which  he 
was  charged  was  exclusive  of  her  value. 
Decree  aflirmed. 
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BEDELL'S  ADM'R  va.  SMITU. 

|a.ction  jok  bbxach  or  yendok's  title-bond.] 

1.  Tender  of  deed^  and  eviction,  m  prerefuisitei  to  right  of  action  on  ten- 
dor's  bond, — Where  the  vendor  has  no  title,  and,  for  that  reason, 
refuses  to  make  a  title  when  requested,  the  tender  af  a  deed  by  ' 
the  purchaser,  to  be  executed,  is  not  necessary  to  perfect  his  right 
of  action  on  the  title  bond  ;  and  an  actual  eviction  of  the  purcht^ 
ser  is  not  necessar)',  since  his  right  of  action  accrues  so  Bouiiasthe 
bond  is  broken  by  a  farlure  to  convey. 

2.  Admissibility  of  declarations  of  vendor  and  his  administrator,  shomng 
refusal  and  inability  to  make  title. — In  aii  aotion  on  a  title-bond, 
against  the  personal  represeBtative  of  the  vendor,  the  deolaratioos 
of  the  vendor  in  his  life-time,  and  of  the  defendant  after  his  quali* 
fication  as  administrator,  showing  a  refusal  and  inability  on  the  [ 
part  of  each  to  make  title,  are  competent  evidence  for  the  plaintiff* 

3.  Limitation  of  action  for  breach  of  title-bond. — Under  the  law  existing 
.   before  the' adoption  of  the  Code,  (Clay's  Digest,  327,  J  81,)  there 

was  ne  statute  of  limitations  applicable  to  an  action  for  a  biretch  of 
a  vendor's  title-bond. 

4.  Partial  sati^action  of  bond, — A  deed,  executed  by  the  vendor  ftt 
the  lefjuest  of  the  purchaser,  conveying  a  part  of  the  land  em- 
braced in  the  title-bond,  with  covenants  of  warranty,  to  i  third 
person,  may  be  accepted  by  the  purchaser  as  a  partial  compliance 
with  the  condition  of  the  bond ;  and  being  so  accepted,  its  admis-  , 
sibility  and  validity  are  not  affected  by  a  mistake  in  the  descrip- 
tion of  the  land  conveyed,  nor  by  the  fact  that  the  vendor  had  no 
title  to  that  part  of  the  land.  ! 

,  5.   Who  is  proper  party  plaintiff. — The  obligee  is  the  proper  party  to  , 

sue  for  the  breach  of  a  vendor's  title-bond,  (Code,  {  2129,)  although 
he  bought  a  part  of  the  land  for  the  use  of  a  third  person,  and  has 
sold  the  residue. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  Robert  Douqhkbtt. 

f 

This  action  was  brought  by  George  Smith,  against  the 
personal  representative  of  Thomas  J.  Bedell,  deceased;       ' 
was  founded  on  the  decedent's  penal  bond,  dated  the  11th 
April,  1838y  and  ^nditioned  that  he  should,  on  or  before 
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the  2oth  December^  1839,  make  to  the  said  George  Smith 
*<good  and  safficient  titles*'  to  a  certaia  tract  of  land,  sit- 
uated in  Wilkes  county,  Georgia,  containing  three  hun- 
dred and  twenty  acres,  and  described  in  the  bond  as  '^tha  . 
east  half  of  isection  number  one,  township  nineteen,  and 
range  twenty-five";, and  was  commenced  on   the  15th 
September,  1857.     The  complaint  set  out  the  bond,  and 
alleged  as  a  breach  of  the  condition,  that  the  said  dece- 
dent in  his  life-time,  and  the  defendant  as  his  adminiatrar 
tor,  had  each  been  requested  to  make  titles  to  the  said 
tract  of  land,  according  to  the  condition  of  said  bond,  and 
had  failed  and  refused  so  to  do ;  and  that  neither  the  de- 
cedent'in  his  life-time,  nor  the  defendant  as  his  adminis- 
trator, had  ever  bad  a  good  title  to  the  said  tract  of  land. 
The  defendant  demurred  to  each  breach  assigned  in  the 
complaint,  because  there  was  no  averment  of  the  tender 
of  a  deed,  and  because  there  was  no  averment  that  the 
plaintiff  had  been  evicted  from  the  land.     The  court 
overruled  the  demurrer,  and  the  defendant  then  pleaded 
the  statutes  of  limitations  of  ten  and  sixteen  years.    There 
was  also  an  agreement,  ^'that  any  matter  of  defense  might 
be  given  in  evidence,  as  if  legally  and  properly  pleaded,  , 
and  that  all  proper  and  legal  replications  should  be  con- 
sidered as  filed." 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plain- 
tiff read  in, evidence  the  bond  on  which  the  suit  was 
founded,  and  proved  that  the  lands,  on  the  25th  Decem- 
ber, 1888,  w^re  worth  $3,000 ;  also,  "that  be  called  on  the 
defendant's  intestate,  at^the  maturity  of  said  bond,  and 
demanded  of  him  «  title  to  said  land ;  that  the  said  intes- 
tate replied^  that  be  did  not  have  a  title,  and  could  not 
then  make  one";  also,  "that  he  again  called  on  said  intes- 
tate, in  1841,  or  1842,  and  demanded  a  title  to  said  lands; 
that  wA  intestate  replied  to  this  demand  as  before,  and 
aaked  for  further  time  to  qomply  with  his  bond" ;  "thut' 
be  again  called  or  the  intestate,  in  1852,  and  demanded 
titles  to  said  lands ;  that  said  intestate  replied  as  before, 
abd  further  aatd,  that  the  man  h^  run  away  from  whom 
ho  had  porehased  the  laad,  and  that  be  had  been  unable 
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to  find  him;  that  plaintiff  thereupon  told  him,  that  he 
had  employed  counsel  to  bring  suit  on  the  bond ;  to  which 
said  intestate  replied,  that  the  statute  of  limitations  would 
soon  give  title  to  the  land,  and  that  he  would  get  a  patent 
for  the  land,  if  plaintiff  would  not  sue  him  on  the  bond, 
and  make  him  ft  title,  and  asked  for  fiarther  time  to  make 
title" ;  "that  in  Jane,  1857,  plaintiff  called  on  defendant, 
and  demanded  a  title  to  said  lands;  and  that  def^Midant 
replied,  that  she  had  no  title  to  said  lands,  and  did  not 
kno^  anj  thing  about  the  title,  and  hacf  not  been  able  to 
find  out  from  whom  her  intestate  bad  purchased  said 
lands.'*  The  defendant  objected  to  the  admission  of  the 
declarations  of  herself  and  her  intestate,  as  above  stated, 
and  reserved  exceptions  to  the  pverruling  of  her  several 
objections.  ^ 

"The  foregoing  being  all  the  evidence  introduced  by 
the  plaintiff,  the  defendant  then  proved,  that  the  plaintiff 
went  into  the  possession  of  said  lands,  in  1889,  and  re- 
tained the  possession  of  one  hundred  and  sixty  acres 
thereof  for  several  years,  and  then  sold  the  same  to  Miss 
Susannah  Hugely,  who  went  into  the  possession  thereof 
immediately  after  the  sale,  and  has  onltivated  the  same, 
and  remained  in  possession  ever  since,  undisturbed ;  that 
the  other  half  of  said  land  was  purchased  by  plaintiff  for 
his  mother,  who  went  into  the  possession  thereof  in  1829, 
and  has  been  in  possession  thereof  ever  since,, ealtivating 
the  same  as  her  ovrn.  The  defendant  offertd  to  prove, 
that,  on  the  12th  December,  1853,  at  the  inBtnnce  of  the 
plaintiff,  said  intestate  made  a  deed  to  Hiss  Hugeiy  for 
one  hundred  and  sixty  acres  of  said  lantl,  and  that  plain^ 
tiff  received  said  deed  as  a'cotripliance,  to  that  extent, 
with  the  obligation  of  the  bond ;  but,  becatise  the  rangt 
named  in  said  deed  was,  by  mistake,  different  from  that 
stated  in  the  bond,  the  court  excluded  said  deed  firom  the 
jury,  on  the  plaintiff's  objectio?i ;  to  which  the  d^endaot 
excepted.  In  connection  with  said  dted,  and  the  accept- 
ance of  the-  same  by  the  plain tifl^  the  defeadtfot  offered 
to  show,  that  the  land  described  in  the  bond  waa  the  land 
intended  to  be  conveyed  by  said  d«ed ;  bat  t&e  eourt  ex^^ 
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ol9de4  this  evidence  also,  and  the  defendaut  excepted. 
The  defeodant  offered  to  prove,  al0o,  the  value  of  the  rent 
of  the  laud  so  possessed  by  the  plaintiff,  since  the  plain- 
tift'  irent  into  the  possession  thereof;  but  the  court  ex- 
clad^d  this  evideD.ce  also,  and  the  defendant  excepted. 
The  defendant  also  proved,  that  she  obtained  letters  of 
administration  on  the  estate  of  her  intestate,  on  the  16th 
October,  1856,  and,  immediately  thereafter,  made  publi- 
cation as  the  law  directs."  The  defendant  also  read  in 
evidence  two  letters ;  one  from  the  commissioner  of  the 
general  land-office  at  Washington,  dated  the  28th  Decern* 
her,  1857,  which  stated,  that  the  land  described  in  the 
bond  was  an  Indian  reservation,  and  was  not  subject  to 
entry  as  public  land ;  and  the  other  from  the  plaintiff',  to 
the  defendant's  attorney,  dated  the  27th  September,  1868, 
and  stating,  that  plaintiff  had  bought  one  half  the  land 
for  his  mother—that  the  title  was  "going"  to  his  mother — 
that  the  suit  was  brought  in  his  name,  because  the  bond 
was  in  his  name— and  that  the  intestate  had  made  a  deed 
to  Mise  Hugely  for  the  other  half  of  the  land. 

"Thi^  being  all  the  evidence,  the  court  charged  the 
jury,  tblit,  if  they  believed  the  evidence  to  be  true,  the 
plaintiff  was  entitled  to  recover  the  value  of  the  land  on 
the  25th  December,  1889,  with  interest  from  that  time  to 
the>pre(ieBt'!;  also,  ^^that  the  tleclarations  of  the  defend^ 
ant's  iateatate^  as  proved,  if  they  believed  that  they  were 
made  as  proved^  woeld  prevent  the  statute  of  limitations 
from  being  a  bar  to  this  action**;  and  that,  **the  suit  hav- 
ing been  eommeooed  within  eighteen  monthe  after  the 
grant  of  letters  of  administration  on  the  intestate's  es- 
tate, the  jury  had  nothing  to  do  with  the  plea  of  the 
statute  of  non-claim,  and  need  not  ascertain  whether  the 
eUdm  was  preseoted  to  the  defendant  before  the  com- 
meneemetit'Of  the  suit'* ;  to  each  of  which  jiprges  the 
defendant  excepted.  ^ 

The  ifoUnge  of  the  court  on  the  pleadings  and  evidence, 
and  the  charges  to  the  jury,  as  before  stated,  are  now  ae- 
stgoed  aa  ecror. 
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Thos.  H.  Watts,  Clopton  k  Liaow,  and  N.  8.  Grahait, 
for  appellants. — 1.  Each  breach  assigned  in  the  complaint 
is  deqiurrable,  because  there  is  no  averment  of  the  tender 
of  a  deed,  and*  no  averment  of  an  eviction  by  title  para- 
moant. — Wade  v,  Killough,  4  Stew.^A  P.  460;  Johnson 
v.  Collins,  17  Ala,  824,  and  authorities  there  cited;  Banks 
V.  Whitehead,  7  Ala.  8*. 

2.  The  statute  of  limitations  was  a  complete  bar,  under 
the  facta  proved;  and  neither  the  declarations  of  the  in- 
testate, nor  those  of  the  defendant,  could  prevent  the 
statute  from  running. — Crawford  v.  Childers,  1  Ala.  482; 
McVay  v.  Wheeler,  6  Porter,  205;  Duffie  v.  Phillips, 
31  Ala.  678;  11  Wlieaton,  809;  8  Md.  Ch.  898;  16  Geo. 
114 ;  11  Ired.  427  ;  Angell  on  Lira.  247,  §  28. 

8.  The  deed  to  Hugely,  for  a  part  of  the  land,  being 
executed  at  the  request  of  the  plaintiff,  and  accepted  b^ 
him,  was  a  partial  satisfaction  of  the  bond;  at  least, it 
ought  to  have  been  allowed  to  go  to  the  jury,  that  they 
might  determine  whether  it  was  so  accepted. — Collins  v. 
Johnson,  20  Ala.  435;  Oibbs  v.  Jemison,  12  Ala.  820. 

4.  The  first  charge  to  the  jury  was  erroueoae  for  sev- 
eral reasons.  In  the  first  place,  it  was  an  inva^oa  of  the 
province  of  the  jury,  because  there  was  a  eo&flict  in  the 
evidence. — AUman  v.  Gann,  29  Ala.  S40;  Freeman  v. 
Scurlock,  27  Ala.  407.  In  the  next  plaee,  the  plaiirtifi 
was  not  entitled  to  recover  at  all,  be<mi80  be  WifS  not  tli« 
party  really  interested ;  having  bought  one  b%If  of  the 
land  for  his  mother,  and  having  sold  the  other  half  to 
Hugely.  In  the  next  place,  if  the  plmatiff  was  entitled 
to  recover  at  all,  the  charge  asserted  afi  erronobos  mea- 
sure of  damages. — ^Whitesides  y.  Jetming^,  19  Aia.  784. 

GuNN  &  SxRANaB,  contra. — ^1.  The  eomplaist  allegss 
fincts  wbicljiMlispenee  with  the  necessity  of  &vwring  aa 
eviction  am  the  tender  of  a  deed. — Johneoa  v.  Oollkxs, 
17  Ala.  818 ;  Garoett  v.  Toe,  17  Ala.  74 ;  Alten  v.  Greene, 
19  Ala.  84. 

2.  The  statute  of  limitations  prescribed  by  the  Code, 
(§  2476,)  does  not  govern  the  case,  becaase  only  four  yeazs 
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intervened  between  the  adoption  of  the  Codd  and  the 
commencement  of  the  tuit.— Henry  v.  Thorpe^  14  Ala. 
103;  KawU  v.  Eennedj,  23  Ala.  420.  The  act  of  1802 
<Clay*8  Digest,  ^27,  $  81)  doee  not  iaclude  panal  bonds 
conditioned  for  any  thing  else  than  the  paymenlof  money. 
Williams  v.  Talbot,  16  Tex.  1 ;  7  Johns.  Ob.  666 ;  1  Sana- 
dens,  38 ; .  17  Johns.  16o ;  33  Penn.  St.  R.  4^5 ;  S  Martin's 
La.  (N^.  S.)&4o;  4  Texas,  159;  16  Arkansas,  1S2 ;  21  Bar- 
boor,  351. 

8.  If  the  statute  of  limitatioM  be  applicable  to  the 
ease,  the  repeated  promises  of  ibe  intestate  would  prerent 
its  operation. — Evans  t.  Carey,  29  Ala.  99 ;  80  Vertnoot, 
262 ;  14  Geo.  661 ;  8  Rich.  (8.  C.)  118. 

4.  The  admissions  of  the  defendant  sad  her  intestitte, 
having  been  acted  upon  by  the  plaintifi,  were  act  only 
competent  evidence,  bot  might  amount  loaa  estoppel. 
Garrett  v.  Garrett,  27  Ala.  651;  Gwynn  v.  Hamilton, 
29  Ala.  232. 

5.  The  deed  to  Uagely  could  have  nothing  to  do  with 
the  case,  because  the  laoif  conveyed  by  it  was  not  the  land 
mentioned  in  the  bond ;  and  beeause,  if  the  land  bad  been 
the  same,  the  grantor  had  no  title  to  it. 

A.  J.  WALKER,  C.  J.~[Junel8, 186L]— The  declara- 
tion was  not  objectionable,  ft»r  the  want  of  an  averment 
of  the  tender  of  a  deed  to  be  executed  by  the  defendant's 
intestate ;  because  it  shows  that  the  vendor  had  no  title, 
and  also  that  he  refused  to  make  a  title^  when  requested, 
for  the  reason  that  he  had  none.  The  law  does  not  re- 
quire the  useless  ceremony  of  the  preparation  and  tender 
of  a  deed  under  such  circQm8tances.-^ohnson  v.  Collins, 
17  Ala.  318 ;  Garnett  v.  Yoe,  ib.  74.  The  plaintiff  had  a 
right  of  action  as  soon  as  the  condition  of  the  bond  was 
broken  by  a  failure  to  convey ;  it  was  not  nei^ssary  that 
there  should  have  been  an  eviction  of  the  plailtitiff  before 
the  action  was  brought;  apd,  of  ooarse,*an  averment  of 
such  eviction  in  the  declaration  was  not  indispensable. 
Having  thus  found  the  only  two  olgections  to  the  declara- 
tion urged  in  this  court  to  be  untenable,  we  decide  that 
36 
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there  wa«  n6  error  in  dverrnlliig  the  demurrer  to  the 
dad  arft  (ion. 

[2.]  The  detelaratiorwi  of  the  defetidaQt  and  her  intes- 
tate condMed'to  show,  both  a  refusal  on  the  part  of  the 
declamnti  to  make  dtle,  and  an  inability  to  do  so ;  both 
of  wbich  were  important  facts  in  this  case.  For  that 
reosoii,  4nd  probably  for  other  reasons,  those  declaratioos 
weie  Adnfiissible  ervid^nce. 

[3.]  The  plaintiff's  cause  of  action  accrued  before  the 
Code*  wdat  into  opefaftion,  and  is  subject  to  the  statute  of 
limitttibna  efxisting  before  that  time. — ^Pamphlet  Acts  of 
•68-S*^  p.  71 ;  Mwtitu  v.  Martin,  85  Ala.  660.  In  the  law 
existing  at  the  tima  Kvhen  the  Code  went  into  operation^ 
there  was  no  statote  of  Hmttations  applicable  to  a  suit 
.upon  m  penal  bond,  conditioned  for  the  discharge  of  a 
dety,  and  not  for  the  paytnent  of  money.  The  actot 
1802,  wUcb  preacribes  a  limitation  of  sixteen  years,  in- 
cludes only  actions  upon  leases  under  seal,  single  or  peoal 
bills  for  the  payment  of  money  only,  obligations  with 
cooditioD  fiNT  the  payment  of  money  only,  and  awards 
under  the  toals  ef  arbitmtore  for  the  payment  of  money 
only. — Clay's  Digest,  827,  J  81.  A  bond  conditioner!, « 
is  the  one  here  in  suit,  to  make  a  title  to  land,  is  obvi- 
otmly  hot  a  eause  of  aotion  embraced  within  that  statnte. 
It  reairits,  that  thero  was  no  error  in  any  ruling  of  the 
ooiirt  adversely  to  the  defense  of  the  statute  of  limits- 
tiotiB. 

[4.]  We  think  the  court  erred  in  excluding  the  deed 
oft*ered  in  evideuoe.  The  purpose  of  its  oftier  was  to  show 
the  acceptance  of  an  act  as  a  compliance,  pro  tanto^  with 
the  condition  of  the  bond ;  and  we  think  it  ought  to  bare 
been  admitted  in  evidence,  in  connection  with  proof  of 
its  being  made  at  the  request  of  the  plaintift^  and  of  its 
acceptance  by  him,  as  a  compliance  with  the  condition  of 
the  bond  pro  ianio.  It  is  true,  parol  evidence  was  not  ad* 
miasible,  to  show  the  mistake  in  the  desoription  of  the  laud. 
Such  evidence  would  only  be  admissible  in  a  direct  pro- 
ceeding Ua  tha  reformation  of  the  deed.  The  deed  of- 
fered in  evidence  contains  a  warranty  of  title,  npoii  which 
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the  grantor  would  be  responsible.     Kow   the  giviug  of 

this  deed,  with  a  covenant  of  warranty,  although  the 

grantor  may.  havo  had  no  title  to  the  land  described  in  it, 

was  a  valuable  consideration  to  support  the  p1aintifi*'s 

agreement  to  accept  it  as  a  compliance,  pro  tanto,  with  the 

condition  of  the  bond,  or  as  a  satisfoction  of  it  pro  tanio  ; 

and  that  agreement,  being  thus  sustained  by  a  valid  con- 

uderation,  must  be  upheld.    If  it  were  not,  it  would  re- 

«nlt  that,  while  the  defendant  would  be  denied  the  benefit 

of  it  in  this  suit,  she  might  be  held  responsible  at  the  suit 

of  the  third  parson,  in  whose  favor  the  deed  was  made, 

for  a  breach  of  warranty.     If  the  deed  wore  reformed,  the 

case  wonid  oot  be  changed.     The  warranty  in  it  would 

still  be  a  valuable  consideration  for  its  acceptance  as  a 

partial  satisfaction  of  the  bond;  and  it  would   be   most 

unreaaonable,  that  the  defendant  should   be  deprived  of 

the  benefit  of  the  partial  satisfaction,  and  still  held  under 

responsibility  to  a  third  person,  upon  the  covenants  of  a 

deed  given  in  con8ide.nition  of  the  agrcernpnt  that   it 

should  be  a  partial  compliance  with  the  bond. 

[5.]  We  do  not  think  there  is  any  thing  in  the  point 
that  the  suit  is  not  iri  the  name  of  the  proper  party 
plaintiff. 

Reversed  and  remanded. 


8TITBBS  vs.  BEENFS  ADM'R. 

[sBTTLSlffiNT  OF  INSOLVENT  ESTATE — CONTEST  AMONG  CUEDITORS.] 

1.    Tariante  indeserrpUonof  eldim, — When  an  attorney's  receipt  for  a 

nM^t  placed  in  hb  tends  fcv  coltoetkm,  is  filed  as  a  claim  against 

•.  liiB  itMolyeBi  «K(»to ;  aikd  the  aooompRoying  affidavit  of  the  credi- 

.   tor  fttatetL  tkat  the  attorney  failed,  through  negligence,  to  present 

and  file  tne  note  as  a  claim  against  the  insolvent  estnte  of  the  do- 

'  ceasei  debter» — ^proofof  the  attorney's  admission  that  he  hud  col* 


556  SUPREME  COURT 


Stubba  V.  Bee»e'8  Adm>. 


lected  the  money  on  the  note,  and  of  his  promise  topny  it,  \b  not 
competent  evidence  for  the  creditor. 

2.  Duty  and  linbiiity  of  atiornetf, — An  attorney,  receiving  a  note  for 
collection,  is  not  bound  to  file  it  as  a  claim  a«:aiii8t  the  into] vent 
estate  of  the  deceased  debtor,  and  is  not  guilty  of  any  negUgeace 
in  failinj^  to  file  it,  when  it  appears  that  the  debtor  vaa  living  at 
the  time  the  note  was  put  in  his  hands,  and  it  is  not  shown  thai  he 

.had  knowledge  of  the  debtor's  subsequent  death. 

3.  Siijftcicncij  of  claim. — When  an  attorney's  receipt  for  a  note,  placed 
in  his  hands  for  collection,  is  filed  as  a  claim  a^inat  bis  insolTenI 
estate,  it.<i  failure  to  specify  the  amount  of  the  note  b  no.  objection 
to  the  claim,  provided  the  amount  be  shown  by  other  prooL 

Appeal  from  the  IVobutc  Court  of  Dallas. 

In  the  matter  of  the  estate  of  Benjamin  T.  Beene,  d^ 
ceased,  %vhich  was  declared  insolvent  by  said  probate 
coort,  and  against  which  J.  B.  k  T.  Stubbs  filed  as  s 
claim,  within  the  time  prescribed  by  ]aw,  a  receipt,  signed 
by  the  intestate,  in  tha  following  words  :  "Received  for 
collection,  of  Valentine  £irkpatrick,  a  note  drawn  by  J. 
Gibson,  in  favor  of  J.  B.  k  T.  Stubbs,  Dec.  1, 1853.'*  The 
accompanying  affidavit  of  J.  B.  Stnbbs,  attached  to  the 
receipt,  stated,  that  the  note  on  said  Oibsbn  was  dated  the 
9th  July,  1858,  and  was  for  9180 ;  that  Gibson  died,  his  es- 
tate was  declared  insolvent,  and  finally  settled  in  Decem- 
ber, 1855 ;  ^'and  that  said  Beene  did  not  present  said  note 
to  the  administrator  of  said  Gibson's  estate,  nor  did  he 
file  it  in  the  probate  court  of  Dallas  county,  but  wholly 
neglected  to  do  so;  whereby  deponent  has  lost  the  col- 
lection of  said  anion n I  by  the  gross  negligence  of  said 
Beene  as  attorney."  The  administrator  filed  written  ob- 
jections to  the  allowance  of  the  cl5lm,  "because  the  affi- 
davit is  not  sufficient,  and  there  is  no  proof  that  the  note 
could  have  been  collected."  On  the  trial  of  th6  issue  it 
appeared,  "that  Gibson,  the  maker  of  the  note  specified 
in  the  receipt,  died  in  Dallas  county,  during  the  year 
1854  ;  that  his  estate  was  duly  declared  insolvent  by  siad 
probate  court-,  and  settled  in  the  early  part  of  the  year 
1856,  paying  the  creditors  b  pro-rota  dividend  of  fifty-two 
cents  on  the  dollars;  that  said  note  was  not  preseotedby 
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8»id  Beene,  nor  was  it  allowed  a«  a  olaim  on  the  final  set- 
tlement of  faid  eetate.     It  farther  appeared,  by  the  cvi^ 
deuce  of  one  Lloyd,  that,  nome  time  during  the  summer 
of  1856,  he  received  said  receipt  from  the  plaintifTs,  who 
resided  in  the  city  of  Montgomer}',  to  be  presented  to  . 
said  Beene ;  that  he  did  present  the  same,  in  order  to 
receive  the  sum  eoming  from  said  Gibson's,  estate;  that 
Becnetold  him,  that  he  had  collected  the  money,  but  was 
abouc  leaving  home,  and  would  settle  when  he  came  back, 
and  that  said  Beene  did  leave  home,  and  afterwurdt>died 
on  the  29th  August,  1856.    After  hearing  the  a^ovc  evi- 
dence, and  the  argumentsof  counsel,  the  plaintiffs  moved 
the  court  to  allow  their  claim,  orsonmch  thereof  as  could 
have  been  collected  from  said  Gibson's  estate,  if  it  had 
been  presented.     The  court  intimated  the  allowance  of 
the  claim;  but,  after  the  decision  of  the  court  was  thus 
intimated,  one  of  the  ^d mi niatra tor's  counsel,  who  was 
keeping  an  account  of  the  claims  allowed  and  rejected, 
perceived  that   no  amount  was  specified  in  tlije  receipt, 
and  thereupon  moved  the  court  to  re-consider  its  judg- 
ment, or  intimation,  as  to  the  allowance  of  tlte  claim. 
The  plaintiffs  objected  to  this,  because  the  ol)ji.*ction,  if 
available  at  all,  came  too  late  ;  but  the  court  overruled 
their  objection,  and  rejected  their  claim;  to  which. the 
plaintifis  excepted."     The  r^cction  of  the  claim  is  now 
asuigned  as  error. 

J.  Q.  Smith,  and  J.  T.  Morgan,  fjr  appellants.  . 
Alex.  &  J  no.  White,  contra.  « 

STONE,  J.— [J»»«  19>  1861,]— The  claim  set  up  by 
appellants,  against  the  estate  ot  Mr.  Beene,  does  not  rest 
on  the  ayenneut  of  the  llessrs.  Stubbs,  that  intestate  had 
collected  their  demand,  and  thereby  rendered  himself  lia- 
ble for  its  payment.  The  affidavit  of  verification  seeks  to 
charge  him  tor  failing  to  file  the  claim  against  the  estate 
of  Mr.  Gibson,  *' whereby  deponent  has  lost  the  collec- 
tion of  said  amount  by  the  gross  negligence  of  the  said 
B.  Yl  Beene  as  attorney."    In  this  aspect  of  the  base,  we 
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can  not  regard  the  evidence  ^of  *tbe  wituess  Lloyd,  who 
testiiied,nhat  Mr.  B^eneadoiitUKl  to  him  tba^be  hadcoN 
lectcd  the  money,  and  promised  to  p«y  it  To  receiva 
such  evidence,  would  violate  the  rule  which  requires  that 
the  proof  shall  correspond  with  the  allegatioa,  aud  would 
probably  inflict  great  wfoug  and  opprcsaion  in  the  aur* 
prise  to  the  administrator^  to  which  such  practiod  would 
almost  certainly  lead. 

[2.]  The  simple  question  presented  by  the  record  iS| 
was  it  the  duty  of  Mr»  Beene,  au  attorii93*-at*Jaw,  who 
received  the  claim  for  coileotion  by  euit|  to  ^lefisoh  cUim 
against  the  estate  of  the  debtor  for  allowance ;  the  debtor 
dying  after  the  claim  was  received  by  the  attorney,  and 
there  being  no  evidence  that  the  attorney  knew,  either 
that  the  debtor  had  died,  or  that  his  ©state  had  been  de- 
clared insolvent.  It  must  be  conceded,  that  au attorney- 
at-law,  who  receives  a  claim  for  col  lection,  in  theubsence 
of  proof  to  the  contrary,  will  be  presumed  to  have  re» 
coived  it  for  collection  by  suit;  and  that,  by  the  implied 
terms  of  such  contract,  he  is  required  to  give  his  profes- 
sional skill  and  attention  to  all  the  ordinary  stages  of  the 
litigation. — See  Mardls  v.  Shackelford^  4  Ala*  493;  also, 
Smedes  v.  Elm'endorf,  3  Johns.  187.  So,  if  any  cross  litiga- 
tion be  instituted,  which  bears  directly  on  the  further 
progress  of  the  suit  under  his  control,  it  is  possibly  his 
duty  to  represent  his  client  in  such  defensive  Qro9S  litifa- 
tion. — Dearborn  v.  Dearborn,  15  Mass.  316;  Smallwood 
v:  Norton,  20  Maine,  87.  But  thos©  matters  whioh  lie 
outside  of  the  regular  line  of  professional  attorneyship, 
and  which  partake  rather  of  the  character  of  agencies, 
rOst  on  a  different  principle.  While^  an  attorney  may 
lawiuHy  perlorm  many  of  these  agencies,  he  is  not,  in  the 
absence  of  an  express  engagement  to  do  so,  bound  to 
perform  them.  They  are  not  among  the  inj plied  obligations 
he  incurs,  when  he  assumes  the  relation  of  attorney  for 
another.— Matter  of  Dakin,  4  Hill,  {S.  Y.)  42 ;  In  re  Q. 
Chitty,  2  Dowl.Tr.  Cases,  421;  Ollin  v.  Stetson,  12  Me. 
241;  Anon.  11)  Wend.  87.  See,  also,  as  to  attorney's 
powers,.  Albertson  V.   Goldsby,  28  Ala.  711;  Wycoff  v. 
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Bergen,  Cox,  (N,  J.)  214.  To  constitute  a  valid  filing  of 
a  claim  against  an  insolvent  estate,  an  affidavit  must  be 
made,  verifying  the  claim,  **  by  the  Qath  of  the  claim- 
ant, or  some  other  person  who  knows  the  correctness  of 
the  claim/'— Code,  §  1847;  Lay  v.  Clark,  31  Ala.  409; 
Carhart  v.  Clark,  ib.  396.  Ttiia  affidavit  could  not  always 
be  made  by  an  attorney,  for  he  might  not  havethe^  requi- 
site knowledge.  We  hold  that,  oo  the  evidence  In  thia 
record,  the  present  claim  waa  not  a  proper  charge  against 
Mr.  Beene's  estate.  Whether,  ii  it  biKl  beou  shown  that 
Mr.  Beeno  knew  of  th0  death  of  Mr.  Gibaon,  it.  would  not 
have  been  his  duty  to  give  notice  to  hie  cUeut«  wh^  iived 
in  another  county,  we  need  not  and  do  not  decide. 

[3.]  There  was  nc^thing  iu  the  objectioia,  that  Mr. 
Beene's  receipt  failed  to  apecify  the  amoaat  of  tlie*  note 
on  Mr.  Gibson,  pVovided  the  proof  showed  the.  amount. 

Affirmed.  .        .     . 


WILSON  vs.  SAWYER. 

[action  against  sHBRirr,  vor  xomrsAD  akv  SBonTBa] 

L  Sheriff* i  right  to  commi9$ion$/orex€cuii0n  ofproceis  regalflr  oU'ttU/ace, 
b\U  issued  on  void  judgment, — A  sheriff  is  not  entitled,  as  agtintt  tibe 
defendant  in  execution,  to  retain  bis  commissions  out  of  the  pro- 
ceeds of  the  sale  of  property  under  an  execution  regular  on  its 
face,  but  issued  on,a  judgment  which  is  roid  on  aetsount  of  theinT 
eompntenoy  of  the  presiding  judg'e ;  altkougk  the  statate  (Code, 
{  d284)  protects  him  in  the  ezeoution  of  iiiich  piosass* , 

Appsal  from  the  Circnit  Court  of  Shelby. 
Tried  before  .the  Hon.  Jam£S  B.  Maetin. 

Tfiis  action  was  brought  by  John  B.  Wilson,. against 
Heury  J.  Saw3*er,  to  recover  the  sum  of  about  1250, 
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money  retained  Hy  the  defendant  as  his  commissions,  as 
sheriff,  on  the  sale  of  property  under  an  execotion  against 
the  plaintiff;  and  was  commenced  on  the  18th  Aagost, 
I860.  The  execntion  was  issued,  on  the  18th  March, 
1858,  on  a  decree  rendered  by  the  probate  court,  on  the 
9th  March,  1858,  in  fUvor  of  Martha  J.  Wilson,  against 
the  plaintiff;  went  into  the^hands  of  the  defendant,  os 
sheriff  of  the  county,  and  was  by  him  levied  on  the  plain- 
tiff *8  property ;  and  the  property  was  sold,  under  said 
execution,  in  July,  1868,  and  brought  about  f  8,500.  .  The 
decree  of  the  probate  court,  on  which  said  execution 
issued,  was  reversed  by  this  court,  at  its  June  term,  1860, 
{before  the  commencement  of  the  present  suit,)  and  the 
cause  remanded;  the  reverMl  being  placed  on  the  jBfround, 
that  the  decree  was  void  on  account  of  the  inconipetency, 
from  interest,  of  the  probate  judge  before  whom  the  pro- 
ceedings were  had. — See  the  case  reported  in  86  Ala.  655. 
All  the  facts  of  that  case,  as  shown  by  the  printed  report, , 
were  in  evidence,  and  were  admitted  to  be  there  correctly 
stated ;  and  it  was  agreed,  that  the  report  might  be  con- 
sidered a  part  of  the  bill  of  exceptions.  It  was  further 
admitted,  '^that  said  execution  was  regular  on  its  foce  \n 
all  respects."  This  being  all  the  evidence,  the  court  in- 
structed the  jury,  if  they  believed  the  evidence,  to  find 
for  the  defendant;  to  which  charge  the  plaintiff  excepted, 
and  he  now  asaiscne  the  same  as  error* 

Albx.  k  Jko.  Whitk,  for  appellant. 
8.  k  J.  T.  Lbipgr,  contra. 

R.  W.  WALKER,  J.— {June  19, 1861.]— The  question 
presented  by  this  record  is,  whether  a  sheriff,  who  has  sold 
property  under  tkJLfek  regular  ou  its  fiioe,  but  issued  upoa 
a  judgment  which  was  void,  because  the  judge  was  incom- 
petent to  try  the  case,  (Code,  |  680;  Wilson  v.  Wilson, 
86  Ala.  655,)  is  entitled,  as  a^inst  the  defen^nt  in  the 
execution,  to  retain  his  commissions  out  of  the  proceeds 
of  the  sale. 

The  Code  provides,  that  '*  whenever  it  appears  that  the 
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process  is  regalar  on  its  fttce,  and  is  issued  by  the  compe- 
tent authority,  a  sberiff,  or  other  ministerial  officer,  is 
justified  in  the  execution  of  the  same,  whatever  may  be 
the  defect  in  the  proceeding  on  which  ii  was  issued."— 
Code,  §  2284.  This  section  was  designed  to  gire  legisla- 
tive sanction  to  the  just  and  salutary  rule,  adopted  by 
some  courts  independently  of  legislation,  that^ministerial 
officers  are  not  responsible  tor  executing  any  process  reg- 
ular on  its  face,  if  the  court  from  wliich  it  issues  has^  gen- 
eral jurisdiction  to  award  such  process,  although  it  had 
not  jurisdiction  in  that  particular  case. — See  Rogers  t. 
Huliiner,  6  Wend.  597;  Lewis  t.  Palmer,  ib.  867 ;  Sava- 
cool  V.  Boaghton,  6  Wend.  170;  Coon  v.  Cougden,  12  Wend. 
4M ;  People  v.  Cooper,  13  Wend.  879,  884 ;  Noble  v» 
Holmes,  6  Hill,  194;  People  y.  Warren,  5  UitI,  440- 
Watson  V.  Watson,  9  Conn.  140;  Jones  v.  Hughes, 
6  8erg.  &  R«  299*  Forward  v.  Marsh,  18  Ala.  645,  648 ; 
Glarlco  v.  May,  2  Gray,  410 ;  3  Phil.  Ev.  (C.  b  H.  notes, 
ed.  1848,)  pp.  990, 107-8-9,  1078. 

Bot  the  rule  which  justifies  an  officer,  who  acts  under 
process  apparently  regular,  though  really  void,  is  one  of 
protection  merely.  *^It  is  a  shield,  but  not  a  sword. 
The  officer,  when  sued,  may  defeu4  under  such  process; 
but  be  esnuot  build  up  a  title  upon  it,  which  will  enable 
bim  to  mttiDtain  aotioiit  against  third  persons." — Horton 
▼.  Hendershott,  1  Hill,  118;  Sturbridge  v.  Winslow,  21  Pick. 
88,  87. 

The  exeutttioii  in  this  case,  though  regular  upon  its 
face,  was  in  fact  void,  and,  in  the  very  .nature  of  things, 
oo  right  can  arise  out  of  it.  The  statute  exempts  the 
aheritt'from  responsibility ;  but  it  was  not  designed  to  re- 
ward or  compensate  him  for  executing  such  process.  It 
would  be  most  unjust,  indeed,  to  take  the  property  of  a 
citizen  to  pay  for  the  execution  of  process  against  him 
which  was  issued  without  authority  of  1  aw.  The  principle 
is  a  sound  one,  that  *;^  no  right  can  be  derived  from  an  un- 
lawful act,  in  favor  of  a  sheriff  who  does  the  unlawful  act.'* 
(Ooliier  V.Windham,  27  Ala.  294;)  and  hence  we  conclude, 
that  where  the  judgment  is  void,  the  sheriff  is  not  entitled 
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to  commisaious  for  executing  the  ^. /a.  issued  upon  it.- 
See  Nowlin  v.  McCalley,.81  Ala.  682. 
Judgment  reversed,  and  cause  remanded. 


SMITH  vs.  JOHNSON,     . 

[PROCEEDINa  DEFORE  PROIIATE  COURT  FOK  ASSIGKVKNT    OJ  DOWIft.] 

1.  Validity  of  contract  contravening poHcy  of  public  land-laws. — A  con- 
tract between  A  and  B,  by  which  it  is  agreed,  that  the  former  ifaall 

'  enter  a  tract  of  land,  under  the  graduation  act  of  1854,  (10  IT.  S. ' 
Statutes  at  Large,  574.)  in  his  own  name,  but  for  thoir  joint  use  and 
benefit,  and  that  the  latter  shall  furnish  tbe^purchaae-money,— 
being  in  contravention  of  the  policy  of  that  statute,  as  indicated  by 
the  affidavit  required  of  the  party  making  the  entry,  is  illegal  and 
void.  . 

2.  Speci^c  per/orman^e  of  illegal  contract, — A  court  of  «quiiy  will  not 
decree  the  specific  execution  of  a  contract  which  is  illegal  a»d 
void,  because  in  contravention  of  the  policy  of  the  public  land- 
laws,  although  the  party  asking  it  is  in  possession  of  the  land,  and 
has  made  valuable  impro^'ements. 

3.  When  probate  court  may  assign  do%»ir.~^\xk  proceedings  befor*  tlw 
probate  court  for  an  assignment  of  dower,  (Code,  }}  13(^0^-72,)  ttia 
no  dofonse  to  the  application,  that  the  lands  in  which  dourer  i&, 
sought,  and  of  which  the  decedent  died  seized  and  ijosseased,  are 
in  tlie  possession  of  a  third  person,  who  claims  an  undivided  half  . 
interest  in  them,  under  a  contract  between  him  and  the  decedent,  * 
by  which  it  was  agreed,  that  the  latter  should  enter  the  londi.nnder 

the  ^^rad  nation  aotof  1854,  in  his  own  name,  but  for  their  joint  use 
and  benefit,  and  with  money  furnished  by  the  former:  such  ooa- 
tract  being  illegal  and  void,  the  person  in  possession  is  not  an 
alienee  of  the  decedent,  and  the  fact  that  he  has  made  valuable 
improvements  on  tho  land  does  not  take  away  the  jurisdiction  of 
the  probate  court. 

Appeal  from  the  Probate  Court  of  Barbour^ 

In  the  matter  of  the  petition  of  Mrs.  Anna  £•  Smitbt 
formerly  the  widow  of  Emanoel  Jolinsou,  deoeaeedi  for 
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an  assignmeut  of  her  dovTer  in  the  lauds  of  her  eaid  de« 
ceased  husband.  The  decedent  died  op  the  14th  Fcbra* 
ary,  18.^6,  and  the  petition  was  filed  on. the  6th  April, 
1859.  William  W.  Johnson,  who  was  the  adniiui9trat6r 
and  brother  of.  the  daced^nt^  aaid  who  had  possession  of 
the  landa  in  which  dower  was  sought,  contested  the 
petitioner's  right  to  dower ;  contending  that  the  decedent 
had  aliened  to  him  an  undivided  half  interest  in  the 
lands,  and  that  therefore  the  probate  court  had  no  juris- 
diction to  assign  dower  to  the  petitioner;  and  pleading 
the  statute  of  limitations  of  three  years.  It  appeared  on 
the  bearing  of  tho  petition,  as  the  bill  of  exceptions  saows, 
that  the  decedent  entered  the  lands,  at  the  land-ofiico  in 
Elba,  at  twenty<five  cents  per  acre^  under  the  act  ot'ci^h 
gress  approved  August  4,  ld5-l,  .corar^ipnly  called  tho^ 
^^graduation  act" ;  that  the  purchaso-mpuey,  with  which 
the  entry  was  made,  was  furnished  by  the  contestant; 
that  the  entry  was  thus  made,  and  the  purchase-money 
thus  furnished,  in  pursuance  of  a  verbal  contract  between 
the  decedent  and  the  contestant,  by  which  it  was  further 

Mroed,  that  the  entry  was  to  enure  to  their  joint  use  ind 
nefit,— reach  party  to  have  one  half  of  the  land.  It  fur-' 
the.r  appeared,  that  the  decedent,  after  entering  the  laud, 
deposited  the  certifipates  of  entry  with  Mrs.  Sarah  Johnson, 
who  was  the  mother  of  himaielf  and  tlie  contestant,  ''  r^ 
'quceting  her  to  keep  Ihaia  for  himself  and  William  until 
the  lands  should  be  divided,  and  stating,  at  the  same  time, 
that  one  half  of  tho  jands  belonged  to  said  William''; 
that  be  repeatedly  afterwards  disclaimed  the  absolute 
ownership  of  the  land,  and  admitted  that  one  half  of  it 
belonged  to  the  contestant ;  that  he  and  the  contestant 
jointly  occupied,  cultivated,  and  improved  the  land,  up 
to  the  time  of  bis  death;  that  the  contestant  then  cou- 
tinued  in  the  possesision,  cultivated  and  improved  the 
hind,  by  clearing,  erecting  fences,  &o,,  and  returned  one 
half  of  it  in  his  inventory,  as  administrator  of  the  decer 
dent*8  estate,  aa  belonging  to  said  estate ;  and  that  tho 
land  had  never  been  divided  between  them,  nor  other- 
wise disponed  of.     On  these  facta^  tho  probate  dismissed 
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the  petition;  and  its  indgmcnt  thereon,  to  which  the 
petitioner  excepted,  is  now  assigned  as  error. 

J.  BuFoED,  for  appellant. — It  is  against  public  policy 
that  lands  should  be  entered,  under  the  graduation  act, 
by -one  person  for  the  Use  of  unotlrer ;  and  the  party  niak* 
ing  the  entry  is  required  by  the  statute  to  make  oath  to 
the  contrary. — Dunlop's  Digest  U.  S.  Laws,  1442.  The 
alleged  contract  between  the  decedent  and  the  contestant, 
beingagainst  public  policy,  was  illegal  and  Void,  and  would 
not  be  specifically  enforced  by  acourtofequitj. — Dialv. 
Hair,  18  Ala.  7^8;  Evans  v.  Kittrell,  83  Ala.  449;  Story 
on  Contracts,  §§545, 569,  581,  615 ;  Story's  Equity,  §§  751, 
T#l^.  As  the  contestant  had  neither  a  legal  title  to  the 
*land,  norsuch  an  equitable  interest  as  might  be  enforced  in 
chancery,  he  cannot  be  considered  anaiieneeor  pur.ehaser 
from  the  decedent,  within  the  eontemplAtioti  of  section 
1869  of  the  Code. 

PuGH  k  Bullock,  contfa. — If  the  contract  l>ctween  the 
decedent  and  the  contestant,  and  the  partial  performance 
thereof,  as  disclosed  by  the  cvM«lenee,  amounted  to  a  valia 
alienation  of  the  land,  the  piiition  was  pro(ierly  disr 
missed — 1st,  because  the  court  had  no  jurisdiction  ;  and, 
2d,  because  the  statute  of  limitations  was  a  complete  ban 
Code,  §§  1869,  1872;  Session  Acts  1857-8,  p.  47;  28  Ala.' 
616.  The  payment  of  the  purchase-money,  possession 
under  the  contract,  the  erection  of  Taluable  improve- 
ments, and  the  continued  admission^  by  word  and  deed, 
of  the  contestant's  {itie,  take  the  case  out  of  the  opera- 
tion  of  the  statute  of  frauds.  The  only  question,  then, 
is,  whether  the  validity  of  the  contmct  is  affected  by  the 
graduation  act,  under  which  the  entry  was  made.  But, 
if  the  contract  be  void,  as  being  contrary  to  the  provis- 
ions or  policy  of  that  statute,  then  the  entry  also  is  void, 
and  the  petitioner  has  no  title.  The  contestant  has  pos- 
session, and  relies  on  the  maxim,  potht  est  e&ndi&>  possi- 
dentis; and  the  petitioner  cannot  assail  his  title,  without 
itt  the  same  time  destroying  her  own. 
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A.  J.  WALKER,  C.  J.-{June  17,  1861.]— All  theob* 
jecttons  made  to  the  appellant's  petition,  rest,  as  their 
basis,  upon  the  ground  that  the  appellee  was  a  purchaser 
from  the  appellant's  former  husband,  of  a  moiety  of  the 
laud  in  which  dower  is  claimed.  The  purchase  is  claimed 
to  have  resulted  from  a  contract  made  between  the  ap- 
pellant's deceased  husband  and  the  appellee,  that  the  for* 
mcr  should  enter  the  land,  under  the  act  of  congress 
entitled,  *<an  act  to  graduate  and  reduce  the  price  of  the 
public  lands  to  actual  settlers  and  cultivators,"  and  that 
the  appellee  should  furnish  the  entrance  money  ;  which 
contract  was  followed  by  an  entry  of  the  land,  in  pursu- 
ance  of  it,  with  money  supplied  by  the  appellee,  and  the 
subsequent  joint  occupation  atid  improvement  by  the 
deceased  and  the  appellee.  This  contract,  being  parol, 
was  within  the  statute  of  frauds. — Henly  v.  Brown,  1  St. 
144 ;  Eizer  v.  Lock,  9  Ala.  269.  From  this  it  results, 
that  the  appellee  could  have  acquired  by  the  agreement, 
the  payment  of  money  according  to  its  terms,  and  the 
subsequent  improvement^  a  right  to  go  into  equity  for  a 
specific  performance  of  the  pan>l  contract ;  which  right 
might  be  denominated  an  equitable  title  to  the  land,  if, 
under  the  facts,  a  court  of  equity  would  have  granted  the 
specific  perforniance.  It  follows,  that  the  entire  ques« 
tlon,  whether  any  right  to  the  land  ever  vi3sted  in  the 
appellee,  depends  upon  the  sufficiency  of  his  claim  to  a 
specific  performance  in  a  court  of  equity.* 

[1.]  The  third  section  of  the  graduation  act  of  con- 
gress, above  referred  to,  requires,  as  a  prelinilnary  to  ths 
entry  of  land  under  it,  an  affidavit  of  the  applicant,  that 
^  ho  enters  the  same  for  his  own  use,  and  for  the  purpose 
of  actual  settlement  and  cultivation,  or  for  the  use  of  an 
adjoining  farm  or  plantation  owned  or  occupied  by  him  ; 
aod  that,  together  with  the  entry,  he  has  not  acquired 
from  the  United  States,  under  the  provisions  of  the  act, 
more  than  three  huodr%d  and  twenty  acres,  according  to 
the  established  surveys.-^!  0  XT.  8.  Statutes  at  Large,  574. 
The  agreement  above  set  forth  comes  directly  wttbia  tha 
inhibition  contained  in  the  affidavit  required,  and  would 
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be  illegal  and  void,  upon  the  principles  settled  in'Teuni- 
eon  V.  Martin,  (13  Ala.  21,)  Hudson  v.  Milner,  (12  i6.  667,) 
and  Dial  v.  Hair,  (18  Ala.  798.) 

[2.]  Because  the  contract  is  illegal  and  void,  a  court  of 
equity, would  not  compel  a  specific  performance  of  it, 
notwithstanding  the  party  seeking  the  specific  perform- 
ance might  be  in  possession. — Dial  v.  Hair,  supra.  It  is 
a  maxim,  that  \w  pari  delicto  potior  est  conditio  poasideniis. 
But  this  maxira  was  never  designed  to  infringe  the  pria;* 
ciplo,  that  the  courts  will  not  aid  in  the  enforcement  ofa 
contract  violative  of  the  law.  In  this  case,  the  appellee 
seeks  to  set  up  an  illegal  contract,  for  the  purpose  of 
showing  an  equality  of  fault  in  the  making  of  such  con- 
tract, in  order  that  he  may  obtain  the  benefit  of  it. 

£3.]  As  tliere  was  no  contract  by  which,  either  in 
equity  or  at  law,  any  right  vested  in  the  appellee,  it  can 
not  be  said  that  there  was  any  alienation  by  the  deceased, 
or  that  the  appellee  was  an  alienee. 

The  entire  defense,  upon  which  the  appellant's  petition 
was  resisted,  is  untenable ;  and  therefore  the  decree  of 
the  court  below  is  reversed,  and  the  cause  remanded. 


DOUGLASS  vs.  MONTGOMERY  k  WEST  POINT 
JRAILROAD  COMPANY. 

^T|<UC  AOAINIT  AA!MIOA»  GMIPANT,   AS  QOXXOM  OAKBIKB,  FOft   NEGLI 

G*«CK.] 

i.  When  nonsuit,  with  hill  of  exceptions,  may  he  taken, — A  nonsuit  may 
be  taken,  with  ft  bill  of  exceptions,  (Code,  {  2357,)  in  consequence 
of  the  suppression  of  the  plaintiff's  cleposttion,  on  motion,  before 

.  the  trial  is  entered  upon. 

2.  Omfdmesf  of  plwUif,  m  attum  agaimt  eommm  carritrjto prove  eon- 
tents  and  value  of  lost  baggage, — In  an  action  against  a  railroad  ooza 
pany,  as  a  common  carrier,  to  recover  damages  for  the  loss  of  a 
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passenger's  baggage,  the  plaintiff  may  prove  the  contents  and 
valse  of  his  truok  by  his  own  oath, 
ft.   When  depoiitioti  o/paritf  may  be  taken — When  a  party  Ls  competent 
to  testify  in  his  own  favor,  his  deposition  may  be  taken,  as  in  case 
of  other  witnesses. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  S.  D.  Hale. 

Tiirs  action  was  brouglit  by 'Jules  Douglass,  against  the 
appellee,  as  a  common  carrier,  to  recover  damages  for  the 
•  loss  of  the'plaintifP's  baggage  while  traveling  on  the  de- 
fendant's railroad  between  Montgomery,  Alabama,  and 
Columbus,  Georgia,  When  the  cause  was  called  for  trial, 
as  the  bill  of  exceptions  states,  and  the  plaintiflF  had  an- 
nounced himself  ready,  the  defendant  submitted  a  motion* 
to  suppress  the  plaintift'^s  deposition,  (which  had  been 
taken  on  interrogatories  and  cross-interrogatories,)  on  the 
gronuds — "  Ist,  that  there  is  no  law  authorizing  the  taking 
of  the  deposition  of  a  party  plaintiff;  and,  2d,  that  the 
plaintiff  was  not  competent  to  testify  in  his  own  favor.*' 
At  the  time  of  filing  cross-interrogatories,  the  defendant 
had  also  objected  to  the  taking  of  the  deposition,  *'dn  the 
groand  that  the  law  does  not  authorize  the  plaintiff  to  be 
examiced,  to  prove  the  correctness  of  his  demand,  in  a 
Boit  against  a  corporation.'*  The  plaintiff  then  showed 
to  the  court,  that  he  resided  in  , the  city  of  Baltimore, 
Maryland,  which  was  more  than  one  hundred  miles  from 
Montgomery,  and  that  his  deposition  had  been  taken  on 
that  account;  and  stated,  that  he  only  proposed  to  read 
in  evidence  so  mach  of  his  deposition  as  tended  to  prove 
the  contents  and  value  of  his  lost  baggage,  and  to  make 
out  the  rest  of  his  case  by  evidence  aliunde.  The  court 
sustained  the  defendant's  motion,  and  refused  to  allow 
the  plaintiff  to  use  any  part  of  his  deposition  for  any  pur- 
pose. The  plaintiff  excepted  to  this  ruling  of  the  court, 
ftnd,  in  consequence  thereof,  at  the  next  term,  took  a 
nonsuit;  and  he  now  assigns  said  ruling  as  error,  and 
moves  to  set  aside  the  nonsuit. 
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W.  A.  GuNTBR,  tor  appellant. — On  principles  of  public 
policy  and  necessity,  the  plaintiff,  in  an  action  ac^inst  a 
common  carrier  for  negligence,  may  prove  the  contents 
and  value  of  his  lo»t  bnggage  by  his  own  oath,  after  estab- 
lishing fh6  delivery  and  loss  by  other  competent  testi- 
mony.—! Gi-eeol.  Ev.  §§  82, 848  ;  Herman  v.  Drinktvat#, 

1  Greenl.  Rep.  27;  Clarke  v.  Spence,  10  Watts,  835; 
Gilmore  v.  Bowden,  8  Fairt  (Me.)  412;  iTeates,  84; 

2  Watts  ft  Sen  869;  8  Barr^  451;  10  Barr,  46;  Story  on 
Bailments,  §  454,  note  4;  2  Smith's  Leading  Cases,  (H.ft 
W/s  Notes,)  131. 

2.  If  the  piaintiff,  being  present,  was  competent  to  tes- 
tify for  himself,  his  deposition  mijtrhtr  lie  taken  as  in  case 
of  any  other  witncsa. — Moore  v.  Hatfield,  8  Ala,  442. 

GoLDTHWAiTE,  RiCK  k  Sgmplb,  contra — 1.  Section  285T 
of  the  Code  authorizes  a  nonsuit,  with  a  hill  of  exceptions, 
only  from  decisions  made  '^on  the  trial  of  a  cause;*'  that 
is,  after  tlie  trial  has  begun.  That  this  stiitute  is  to  be 
strictly  construed,  see  Palmer  v.  Bice,  28  Ala.  480.  In 
this  case,  the  motion  to  suppress  the  deposition  waa 
mad%  as  the  statute  (Code,  §  2328)  requires  it  should  be 
made,  *' before  entering  on  the  trial;'*  and  the  nonsuit 
was  taken  at  the  next  term. 

2.  The  plaintiff  was  not  competent  to  testify  in  hit 
own  favor. — \  Greenl.  Ev.  (7th  ed.)  §  848,  note  4;  Snow 
.  V.  Eastern  Railroad  Co.,  12  Metealt;  44.  | 

8.  If  he  was  competent,  there  is  no  statute  authorizing  % 

his  deposition  to  be  taken.     Sectioti   2818  of  the  Code  : 

applies  only  to  witnesses^  and  does  not  Umlnde  parties* 

STONE,  J.— [June;  18, 1861.]— It  is  urged  by  appellee  j 

that,  inasmuch  as  the  decision  of  the  circuit  ooort,  which  \ 

is  sought  to  be  reviewed,  was  pronounced  on  a  motioa 
made  and  heard  before  the  trial  was  entered  upon,  the 
case  is  not  within  the  provisions  of  section  2867  of  the  ^ 

Code,  which  applies  only  to  decisions  of  the  court  made  \ 

on  the  trial  of  a  cause.  The  argument  is  not  defensible. 
Section  2853  of  the  Code  confers  the  power  of  reserving, 
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hy  bill  of  exceptionfl,  "any  charge,  opiuiou,  or  decision 
of  the  court,  which  would  not  otherwise  appear  of  record/' 
Yet  this  section  contains  almost  the  identical  words  which 
are  found  in  section  2357.  Its  language  la,  "Either  of 
'the  parties  in  any  civil  case,  durwg  the  trial  of  t/ie  cause^ 
may  reserve  by  bill  of  exceptions,"  &c.  If  we  were  to 
confine  the  operation  of  section  2357  to  decisions  pro- 
nounced on  the  final  trial,  by  the  same  rule  we  would  be 
required  to  limit  the  operation  of  section  2353  to  charges, 
opinions,  and  decisions,  made  during  the  trial  in  chief. 
Yet  it  is  the  universal  practice,  sanctioned  by  repeated 
decisions  ot  this  court,  to  reserve  by  bill  of  exceptions 
questions  arising  on  decisions  pronounced  in  the  prepar- 
atory stages  of  th«  suit,  provided  those  decisions  bear  on 
the  final  result;  and  questions  thus  reserved  arc  reviewed 
in  this  court. — Shepherd  &  Gordon  v.  Spriggs,  29  Ala. 
673;  Peavey  v.  Burket,  35  Ala.  141.  We  phice  the  same 
construction  on  each  citod  section  of  the  Code,  and  hold 
'  that  we  will  consider  of  the  question. 

[2.]  The  main  question  in  this  cause  has  not  before 
been  coasidered  in  this  court.  We  confess  that,  what- 
ever rjile  we  may  declare,  we  perceive  probable  hardship 
and  iryustice  in  its  application.  Corrupt  men  may  per- 
vert the  privilege  of  being  witnesses  in  their  own  causes, 
to  their  personal  profit;  while,  on  the  other  hand,  to  deny 
to  a  party  the  right  of  testifying  in  a  case  like  the  present, 
is  almost  the  equivalent  of  withholding  from  the  travel- 
ing public  all  remedy  for  losses  of  their  baggage.  As  we 
said  on  a  former  occa?ion,  the  "  result  of  the  introduction 
pfsteamboiits  and  railroads  is,  that  common  carriers  have, 
to  a  great  extent,  taken  exclusive  possession  of  the  public 
thorooghfaresof  the  country." — Steele  &  Burgess  v^Town- 
send,  at  the  last  term.  So,  we  may  add,  that  railroads 
and  steamboatB  have  alfiiost  a  monopoly  of  the  public 
travel  on  their  respective  routes.  The  traveler  is  under 
amoral  necessity  to  accept  the  car  or  the  boat's  cabin; 
and  it  ia  part  and  parcel  of  that  necessity  that  he  shall 
submit  his  valuables  to  the  carj  and  control  of  the  em- 
ployees of  such  publip  lines  of  conveyance.  To  require  of 
87 
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a  traveler,  whose  baggage  has  been  lost  while  in  transit 
on  a  railroad,  that,  the  loss  being  established  by  other 
teatimon}',  he  shall  alr^o   prove  by'disinterested  witnesses 
each  article  of  his  wardrobe  and  its  valne,  is  simply  to  de- 
clare  railroads  cannot  beheld  accountable  for  their  faults 
and  breaches  of  eontract,  because  of  a  defect  in  the  law. 
We  are  aware  that,  in  the  case  of  Snow  v.  Eastern  Rail- 
road Co.,  (12  5! etc.  44,)  tbo  supreme  court  of  MjiHsachn- 
setts,  ifi  a  case  like  the  present,  excluded  the  evidence  of 
the  plaintiff;  holding,  that  the  rule  only  applied  where 
the  defendant,  or  the  employees  of  the  defendant,  had 
been  convicted  by  other  evidence  of  an  act  of  spoliaiion, 
or  of  felony.     But  the  authorities  explode  this  distinction. 
In  a  case  against. a  common  carrier  before  Montague,  B., 
"a  question  arose  about  the  things  in  a  box;  and  he  de- 
clared, that  that  this  was  one  of  those  cases  whiTe  the 
party  himself  might  be  a  witness  7?ro/)^fr  necessHifinn  ret. 
For  every  one  did  not  show  what  he  put  in  his  box."— 
12  Viner's  Abr.  24,  pi.  34.     Mr.  Greenloaf  says,  '-vSuch 
evidence  is  admitted,   not  solely  on   the  ground  of  the 
just    odium    entertained,    both   in    equity   and   at  law, 
against   spoliation,  but. also  because,  from  the  necessity 
of  the   case   and   the   nature   of  the   subject,   no  proof 
can    otherwise  be  expected:    it   not   being   usual   even 
for  the  most  prudent  persons,  in  such  cases,  to  exhibit 
the  contents  of  their  trunks  to   strangers,   or  to  pro- 
vide other  evide!ice  of  their  value.     For,  where  the  law 
can    have   do  force  but  by  the  evidence  of  the  person 
in  interesr,  there  the  rules  of  the  common  law,  respecting 
evidence  in  general,  are  presumed  to  be  laid  aside;  or 
rather,  tlie  subordinate  are  silenced  by  the  most  traiij'cen- 
dent  And  universal  rule,  that  in  all  cases  that  evidence  is 
good,  than  which  the  nature  of  the  subject  presumes  none 
better  to  be  attainable."— lGreenl.Ev.§  848,  and  authori- 
ties cited.     See,  also.  Cow.  k  Hill's  NoteB  to  Phil.  Ev.(8d 
ed.)  vol.  1  of  Notes,  56-7;  and  authorities  on  appellant's 
brief.     We  hold,  that  the  plaintift'  was  a  competent  wit- 
ness, to  testify  of  the  contents  of  his  trunk,  and  the  values 
of  the  several  articles. 
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[3.]  Haviug  ascertained  that  the  plaiutift  was  a  com- 
petent witness  to  testify  in  his  own  behalf,  to  the  extent 
to  which  his  testimony  was  offered,  the  right  existed  to 
take  his  toetiroony  by  deposition,  as  in  oase  of  other  wit- 
nesses.—Code,  §  2318;  Moore  v.  Hatfield,  3  Ala.  442. 

Judgn>ent  of  the  circait  court  reversed,  nonsuit  set 
aside,  and  cause  remanded. 


TAYLOR  V3.  STRICKLAND. 

[action  on  PRONISSOar  MOTK,  BT  AflSIONRB  AGAINST  KaKBK.] 

1.  General  ohj^tion  to  depoutf on, — A  separate  objection  to  '^each  sen- 
tence of  each  deposition/'  is  nothing  more  than  a  general  objection 
to  each  deposition  ;  and  ireach  deposition  contains  some  legal  evi- 
dence, such  objection  tuay  be  overruled  entirely. 

2.  Mistake  in  payee* s  nams  in  note. — When  a  promissory  note  is,  by 
mistake,  made  payable  to  Aaron  Formey,  instead  of  Aarr^n  Formbyt 
the  latter  may  sue  upon  it  in  his  own  name,  alleging  that  it  was 
made  payable  to  him  by  the  name  therein  inserted,  and  may  prove 
on  the  trial,  by  parol  evidence,  that  he  was  the  person  intended ; 
and  his  assignee  may  sue  in  like*  manner,  making  the  same  aver- 
melits  and  proof.    (Overruling  Gavle  v,  Hudson^  10  Ala.  116.) 

Appeal' from  the  Circuit  Court  ot  Randolph. 
Tried  before  the  Hon.  James  B.  Martin. 

This  action  was  brought  by  Wilson  Strickland,  against 
Jesse  R.  Taylor;  and  was  founded  on  a  promissory  note, 
of  which  the-  following  is  a  copy : 

**  On  or  before  the  1st  Jannary,  1868, 1,  as  trustee  for 
Mary  Ann  Taylor  and  Eliza  Ann  Taylor,  promise  to  pay 
Aiiron  Form«y,  or  bearer,  four  hundred  dollars,  being 
balftnoe  of  parcbase*money  for  land  nea^  Rock  Mills,  in 
Randolph  county,  Alabama,  value  received,  September 
20, 1866." 

(Signed)  "JbssbR.  Tatlor/' 
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The  amended  complaint  contained  two  counts;  tbc 
fimt  describing  the  note  as  payable  to  Aaron  Formby, 
and. alleging  that  it  was  the  property  of  the  plaintiff;  and 
the  second  averring,  that  it  was  made  payable  to  Aarou 
Formby,  by  the  name  of  Aaron  Formey.  The  defendant 
demurred  to  the  amended  complaint,  "on  the  ground 
that  the  note  therein  spec^ified  cannot  be  sued  on,  and  8 
recovery  had  thereon  in  a  court  of  law,  before  said  note 
is  reformed  in  a  court  of  chancery"  ;  and  his  demurrer 
being  overruled,  he  pleaded  the  general  issue,  with  leave 
to  give  any  special  matter  in  evidence. 

On  the  trial,  as  the  bill  of  exceptions  show|,  when  the 
plaintiff  offered  to  read  to  the  jury  the  note  above  copied, 
the  court  excluded  it  on  the  defendant's  motion.  The 
plaintiff  then  offered  said  note  in  connection  with 
the  depositions  of  several  witnesses,  who  testified,  in 
substance,  to  a  sale  of  land  by  Aaron  Formby  to  the 
defendant,  and  the  execution  of  a  qote  for  $400  by 
the  latter,  for  a  part  of  the  purchase-money.  The  de- 
fendatit  "objected  separately  to  the  depositions  of  each 
of  said  witnesses,  and  also  objected  separately  to  each 
sentence  of  each  deposition,  and  also  objected  separately 
to  the  reading  of  said  note  as  evidence."  The  court  over- 
ruled each  of  these  objections,  and  allowed  the  note  and 
depositions  to  be  read  to  the  jury ;  and  the  defendant 
excepted.  ^ 

The  court  charged  the  jury,  "that,  if  the  note  sued  on 
was  made  by  the  defendant,  payable  to  Aaron  Formby, 
by  the  name  and  style  of  Aaron  Formey,  and  delivered 
to  him,  then  the  plaintiff  was  entitled  to  recover;  and 
that,  in  determining  whether  said  note,  was  made  payable 
to  Aaron  Formby,  by  the  name  of  Aaron  Formey,  they 
might  look  to  any  evidenoe  showing  a  aale  of  land  by  said 
Aaron  Formby  to  said  defendant,  at  the  time  said  note 
w^s  give^i,  if  i^ere  waa  any  such  evidence  before  them.*' 
The  defendant  e;Kcepted  to  this  charge,  and  requested 
the  court  to  inatrnct  the  jury^  that  they  could  not  find  for 
the  plaintiff,  although  they  might  believe  all  the  evidence 
in  the  cauee,  and  although  they  might  believe  that  the 
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name  of  Aaron  Forniey  w^s  inserted  in  the  note  by  mis- 
take, instead  ot  Aaron  Formbj.  The  court  refused  these 
charges,  and  the  defendant  excepted  to  their  refusal. 

The  several  rulings  of  the  court  on  the  pleadings  and  . 
evidence,  the  charges  given,  and  the  refusal  of  the  charges 
asked,  are  uott  assigned  as  error. 

IIeflin  &  Forney,  for  appellant,  cited  Gayle  v.  Hud- 
sou,  10  Ala.  116;  Mims  v.  Flournoy,  17  Ala.  86;  Minis 
V.  Shorter's  Adra'r,  18  Ala.  655 ;  1  Story's  Equity 
Jar.  §§  164-5. 

J.  Falknkr,  contra.  « 

K.  W.  WALKER,  J.— [July  11, 1861.]— The  objection 
*'to  each  sentence  of  each  deposition"  was  nothing  more 
than  a  general  objection  to  each  deposition  ;  and  as  each 
deposition  contained  some  legal  evidence,  the  objections 
were  properly  overruled. — Milton  v.  Rowland,  11  Ala. 
782 ;  Donnell  v.  Jones,  18  Ala.  490. 

[2.]  It  is  well  settled,  tliat  though  a  promissory  note, 
or  bill  of  exchange,  be  drawn  payalJle  to  a  person  in  a 
wrong  name,  the  error  will  not  affect  his  title,  nor  destroy 
his  right  to  transfer  the  paper.  And  if  a  note  be  made  to 
a  person  by  a  wrong  name,  the  payee  may  sue  upon  it  in 
hi&  ri^ht  name,  alleging  that  the  note  was  made  payable 
to  him  by  the  name  therein  inserted,  and  he' may  show 
by  evidence  on  the  trial  that  he  was  the  person  intendecf. 
In  like  manner,  where  the  suit  is  by  an  endorsee  or  trans- 
ferree  of  a  note  purporting  to  be  payable  to  Aaron  Formey^ 
and  the  complaint  avers  a,promise  to  pay  Aaron  Formbyy 
by  the  name  of  Aaron  Formey^  the  plaintiff  may  show  by 
evidence  that  Aaron  Formby  was  ibe  person  really  meant. 
Willis  V.  Barrett,  2  Starkie's  R.  29  ;  Moller  v.  Lambert, 
%  Campb.  548 ;  Leaphacdt  v.  Sloan,  5  Blackf.  278 ;  Medway 
Co.  V.  Adams,  10  Mass.  360;  Sterry  v.  Robinson,  1  Day's 
R.  11;  New  York  Af.  Soc*  v.  Varick,  18  Johns.  38  ;  Pat- 
terson V.  Graves,  6  Blackf.  598;  Jester  v.  Hopper,  8  Eng. 
43;  Leonard  v.  Noisou,  2  Cr.  &  M,  589 ;  Byles  on  Bills, 
m.  p.  60;  Chitty  on  Bills,  (Am.  ed.  1864,  by  Perkins,) 
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m.  pp.  151,  561,  566,  625;  Edwurd*  on  Bills,  251,  685; 
1  Starkie's  Ev.  472  ;  Angell  dorp.  §  234.  See,  also,  May 
V.  Hewitt,  83  Ala.  166 ;-  Alabama  Coal  Co.  v.  Brainard, 
85  AIa.  476.  It  follows,  that  there  was  no  error  io  the 
sev^eral  rulings  of  the  court  here  cornplaiued  of. 

We  will  not  now  inquire  whether  the  decision  which 
was  made  in  Gayle  v.  Hudson,  (10  Ala.  116,)  is  consistent 
with  the  rule  we  have  just  laid  down.  Unless  there  is 
something  in  the  nature  of  the  instrument  there  sued  on, 
the  state  of  the  pleadings,  or  the  other  facts  disclosed, 
which  distinguishes  t'hat  case  from  this,  and  renders  ioap- 
plicable  the  rule  above  declared,  that;  decision  cannot  be 
8U8t<iincd  as  a  correct  exposition  of  the  law. 

Judgment  affiroied. 


JONES  r*.^ JONES'. EXECUTOR. 

[bill    in    equity    by  EXKCUTOR,  for   construction  of  will,  and  SITTU- 

ment  of  estate,] 

1.  Lfipaed  Uf^aeits;  ttatuiory  provimont, — Under  sociioa  1605  of  the 
Code,  a  legacy  or  devise  to  a  child  or  other  descendant  of^lhe  tsi- 

•  tator,  who  dies  before  the  testator,  leaving  children  or  other  dfr 
acendants  who  sur.ive  the  testator,  does  not  lapse,  and  does  not 
vest  in  the  admin Utrator  of  the  deceased  legatee  or  devisee,  but 
passes  directly  to  his  children  or  other  descendants,  in  the  same 
proportions  as  if  they  took  as  his  heirsat-law  or  distributees ;  and 
his  widow  takes  no  interest  in  it. 

2.  Einancipation  act  <if  1860  nvt  retroactive.^The  act  of  February  25, 
1800,  "to  amend  the  law  in  relation  to  the  emancipation  of  slaves," 
(Session' Acts  1859-00.,  Ph28,)  does  not  affect  wills  which  had  been 
admitted  to  probate  before  its  passage.  ' 

Appeal  from  tlve  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  Jamiss  B.  Ci/ARR. 

The  bill  in  this  case  wAs  filed  tiy  the  executor  of  the 
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lost  will  and  testament  of  Kdward  S.  Jones,  deceased, 
against  the  widow,  devisees  jaod  legatees  of  said  tCBtutor, 
and  the  widow,  ehildi^u,  and.  personal  representatives  of 
Richard  "Jones,  dec^asod  ;  and  «ogght  a  judicial  construc- 
tion of  the  testator's  wiij,  and. a  settlement  of  his  estate. 
The  tentator  died  in  Dahlias  county,  where  he  resided,  in 
December,  1858»  .  By  his  will,  which  was  executed  in 
March,  1858,  and  admitted  to  probate  in  December,  1858, 
said  testator  devised  and  t^equeathed  the  greater  [lart  of 
bis  estate,  both  real  and  per^sonal,  to  his  only  son,  l\ich> 
ard  Jones;  and  made  provision  for  the  emancipation  of 
several  slaves,  directing  their  removal  to  a  non-slavehoid- 
ing  State,  and  the  paym.ent  of  a  pecuniary  legacy  toeuch 
of  them»  Richard  Jones  died,  intestate,  a  few  weeks  be- 
fore the  testator,  leaving  a  widow  and  two  infant  children 
as  his  heirs-at  law  and  distributees.  The.testator's  widow 
dissented  from  his  will;  and  her  share  of  the  estate  was 
allotted  to  her  in  this  suit,  without  objection  from  any  of 
the  other  parties.  The  chanoellor  held,  that  the  legacy 
and  devise  to  Richard  Jones,  under  section  1605  of  the 
Code,  did  not  lapse  by  his  death  before  the  testator,  and 
did  not  pass  directly  to  his  children,  bat  vested  in  his  ad- 
min istrator,  to  be  administered  and  distributed  by  him 
under  the  statute  regulating  the  distribution  of  int^'tstates' 
estates;  and  ttiis  part  of  the  chancellor's  decree  is  here 
assigned  as  error  by  the  children. 

•E,  W*  PKTrDS/for  theappellantis, — Section  lt>05of  the 
Code  was  designed  to  promote  equality  in  the  distribu- 
tion of  estates*  The  evil  to  bo  remedied  was,  that  where 
a  testator  directed  his  property  to  bo  divided  equally  be- 
tween his  two  children,  tlie  1^^  would  carry  the  direction 
into  effect,  if  both  the  children  surviyod.  htm  ;  but,  if  one 
of  the  children  died  before  the  testator,  the  surviving 
child  would  take  three-fourths  of  the  whole  estate,  (that 
is,  one-half  under  the  will;  and  one*fourtb  under  the  stat- 
ute of  dist^ributlon,)  whil«  the  descendants  of  the  deceased 
child  would  take  only  the  remaining  fourth.  But  it  was 
DO  part  of  the  object  of  the  statute  to  provide  for  the  wi- 
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(low  or  creditors  of  the  deceased  legatee ;  for  their  exist- 
ence, in  the  absence  of  children  or  other  d^scendante^ 
does  not  prevent  the  lapse  of  the  legacy.  The  statute- 
expressly  declares,  that  the  legacy  "vests  in  snch  child,'*" 
&c. ;  and  the  last  clause  was  simply  intended  to  show  the 
proportion  in  which  the  several  children  should  take.  To 
make  it  vest  in  the  administrator,  wonld  subject  it  to  tbi' 
claims  of  the  widow  and  creditors,  and  would  contravene 
the  expreas  words  of  the  statute.  For  decisions  upoa 
similar  statutes,  see  Fisher  v.  HiU,  7  Mass.  86;  Yeates  v. 
Gill,  9  B.  Monroe,  203 ;  Newbold  v.  Pritchett,  2  Wharto», 
46;  Scbeifielin  v.  Keesle-r,  5  Rawle,  115-  The  English 
statute,  on  which  are  based  the  oases  cited  by  the  chan- 
cellor, declares  that  the  legacy  "shall  take  eftect  as  if"" 
the  legatee  had  died  immediately  after  the  testator.— 

2  Jarman  on  Wills,  633. 

Jno.  T.   Moroan,  contra^  eHed  Johnson  v.    Johnson, 

3  Hare,  157 ;  In  re  Moore,  10  Hare,  178 ;  Griffiths  v.  Gale, 
12  Sim.  354  ;  13  Jurist,  421 ;  18  Law  Journal,  861. 

A.  J.  WALKER,  C.  J.— [Jnno  20,  1861.]— We  haro 
attentively  considered  the  learned  and  able  opinion  pro- 
nounced by  the  chancellor,  but  it  has  failed  to  convince 
ns  of  the  correctness  of  the  conclirsioa  attained  'by  him. 
We  regard  section  1605  of  the  Code  as  forbidding  the 
lapse  of  a  devise  or  legacy,  because  the  legatee  or  devisee, 
being  a  desceudant  of  the  testator,  died*  before  the  testa- 
tor, it  such  legatee  or  devisee  left  a  descendant*     We  fu^ 
ther  regard  it  as  substituting  the  descendants  of  the  leg- 
atee or  devisee,  for  sneb  legatee  or  devisee,  to  the  eight 
of  receiving  the  legacy  or  devise;  and  providing  for  an 
apportionment  among  such  descendants,  of  the  property 
bequeathed,  in  a  manner  conformable  to  the  law  which 
would  have  governed,  if  the  devisee  or  legatee  bad  sur- 
vived the  testator,  and  died  intestate.     That  section  of 
the  Code  is  in  the  following  words:  "When  any  estate, 
real  or  personal,  is  devised  or  bequeathed  to  a  child,  or 
other  descendants  of  the  testator,  and  such  legatee  or  de- 
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visee  dies  Iq  the  life-time  of  the  testator,  leaving  a  child 
or  other  descendant  surviving  such  testator,  such  legacy 
does  not  lapse,  but  vests  in  such  child  or  other  descendant^  aa 
if  such  devisee  or  other  legatee  had  survived  the  testator 
and^died  intestate."  No  importance  can  be  attached  to 
the  want  of  the  word  "devise,"  in  conjunction  with  the 
word  "legacy,"  in  that  part  of  the  section  which  declarer 
that  "such  legacy  does  not  lapse."  The  context  supplies 
that  word,  and  the  section  must  bo  oonstrued  as  if  the 
reading  of  it  were,  "such  legacy  or  devise  does  not  lapse," 
&C.  We,  therefore,  can  make  no  distinction,  in  the  opera- 
tion of  the  statute,  between  devises  and  legacies. 

If  the  statute  had  stopped  with  tbeannouncement  that 
the  legacy  or  devise  should  not  lapse,  it  would  pro.buhjy 
have  iollowed,  that  the  subject  of  the  devise  or  legacy 
would  have  passed  as  by  descent  from  the  devisee,  or  gone 
into  administration  as  part  of  the  personal  estate  of  the 
deceased  legatee.  If  the  statute,  not  stopping  with  the 
mere  prohibition  of  the  laps^,  had  then  proceeded  to  de- 
clare that  the  devise  or  legacy  should  take  effect  as  if  the 
death  of  the  legatee  or  devisee  had  happened  immediately 
after  the  death  of  the  testator,  it  would  have  been  plain 
that  the  descendants  of  the  devisee  or  legatee  could  only 
take  as  heirs  or  distributees  under  such  devisee  or  legatee. 
With  that  feature,  the  statute  would  indicate  a  j^urpose 
to  make  the  operatioh  and  efiect  of  the  bequest  precisely 
what  they  would  have  been  if  the  di^visee  had*  survived  . 
the  testator.  Prohibiting  the  lapse,  and  including  that 
feature  as  to  the  effect  of  the  devise,  and  omitting  what 
follows  after  the  prohibition  of  the  lapse,  our  statute 
would  have  been,  so  far  as  it  pertains  to  the  question  in 
hand,  identical  with  the  Sod  section  of  the  English  statute 
of  1  Vic.  ch.  26,  under  which  it  has  even  been  held,  that 
property  bequeathed  to  a  child,  who  died  before  the  tos< 
tator,  would  be  transmitted  by  tbe  will  of  the  deceased 
child.— 1  Jar.  on  Wills,  (marg.)  311,  812;  2  ib.  (m.)  726; 
Johnson  v.  Johnson,  3  Hare,  157.  Our  statute  departs 
from  the  tenor  of  the  English  statute,  where  the  clause 
prohibiting  the  lapse  ends.    It  omits  the  emphatic  decla* 
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ratio?!  of  the  Etiglish  statute,  as  to  the  manner  in  which 
the  devise  or  legacy  shall  take  effect;  but,  in  the  place  of 
it,  says,  that  the  legacy  or  devise  shall  vest  in   the  de- 
scendants left  by  the  legatee  or  devisee,  as  if  such  devisee 
or  legatee  had  survived  the  testator  and  died  intestate. 
This  variance  froiti  the  language  and  departure  from  the 
tenor  of  the  English  statute,  forbid  that  we  should  lake 
the  c()ni5truction  of  it  as  our  guide.     The  legacy  or  devise, 
under  our  statute,  must  vest  in  the  descendants  of  the 
devisee  or  legatee,  and  it  must  vest  as  if  the  devisee  or 
legatee  had  survived  the  testator,  and  died  intestate.    The 
legacy  or  devise  must  vest  iti  the  persons  named,  and  it 
must  ve^^t  as  if  the  specified  contingency  had  occurred. 
Can  we  find  an  harmonious  effect  for  both  these. require- 
mei  ts  of  the  statute  ?     We  do  not  accomplish  that  object, 
if  we  make  the  descendants  of  the  legatee  or  devisee  take 
under  such  legatee  or  devisee  as  heirs  or  distributees.    If 
the  descendants  so  take  the  personal  property,  a  legacy 
would  not  vest  at  all' in  the  descendants  of  the  legatee, 
but  would  vest  in  his  administrator,  for  the  purposes  of 
the  administration,  and  the  descendants  would  only  re- 
ceive any  residuum,  whi(!h, 'upon  the  ^settlemeiit  of  the 
administration,  might  be  for  di«tribution. — Reese  v.  Har- 
ris, 27  Ala.  301.     The  law  would  cast  the  title  upon  the 
administrator;  and  thus  the  legacy  would,  in  fact,  vest  iti 
,the  administrator,  in  contravetition  of  the  express  com- 
maud  of  the  statute  that  it  should  vest  in  the  descendants 
of  the  legatee  ;  and  if  the  estate  should  be  insolvent,  the 
desceiidaTjt  would  be  denied  even  a  remote  benefit  from 
property  which  the  law  declares  shall  be  vested  in  him. 
It  is  apparent  that  such  a  view  of  the  law  would  impair 
the  force  of  one  of  its  features,  and  in  some  cases  utterly 
destroy  the  effect  of  that  feature.     On  the  other  hand,  we 
think  the  words,  "as  if  such  devisee  or  legatee  had  sur- 
vived the  testator,  and  died  intestate,"  have  an  office  as- 
signed them  perfectly  consiatent  with  their  import,  if  we 
understand  them  as  laying  down  a  rule  for  dividing  the 
property  among  the  descendants.     It  vests  in  them  as  if 
the  devisee  or  legatee  had  died,  intestate,  after  the  te«ta- 
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tor;  that  is,  it  vests  in  them  in  such  shares  or  propor- 
tions' as  if  the  property  had  con[ie  to  tl)em  as  heirs  and 
distributees  of  the  legatee  or  devisee.  This  construction 
of  the  statute,  doing  violence  to  none  of  its  words,  al- 
lows an  harmonious  operation  to  all  its  parts.  For  these 
reasons,  we  adopt  it,  and  decide,  that  the  children  of  '•^ 

Richard  Jones  rau«t,  aa  devisees  or  legatees  of  the  t^estator, 
take  the  property,  real  and  personal,  bequeathed  to  said 
Richard,  to  the  exclusion  of  Richard's  widow  and  admin- 
I  istrator.  Our  conclusion  in  this  case  is  also  sustained  by 
the  Pennsylvania  and  Kentucky  decisions  in  reference  to 
a  somewhat  similar  slatuto,  collected  on  the  brief  of  the 
appellant's  counsel.  Descendant^  in  the  statute  which  we 
have  been  construing,  can  not  be  understood  to  include 
the  widow  of  the  legatee  or  devisee.  The  natural  signi- 
fication of  the  word  is  not  broad  enough  to  embrace  the 
widow,  and  there  is  nothing  in  the  context  to  force  upon 
the  word  a  meaning  differing  from  its  natural  import. 

[2.]  The  act  of  25th  February,  1860,  entitled/'an  act 
to  amend  the  law  in  relation  to  the  emancipation  of 
slaves,"  does  not  affect  the  bequest  in  the  will  of  Edward 
S.  Jones,  in  relation  to  the  emancipation  of  slaves. — Acts 
1859-60,  p.  28.  That  will  became  effectual,  at  least,  upon 
its  admission  to  probate;  and  as  it  was  admitted  to  pro- 
bate before  the  passage  of  the  act  above  named,  it  is  ex- 
pressly sared  from  the  operation  of  that  act  by  the  5th 
section. — Hairs  Heirs  v.  Hall's  Executors,  at  this  term. 

We  do  not  notice  in  this  opinion  any  other  question 
raised  by  the  assignments  of  error,  because  no  other  ques- 
tion has  been  presented  by  the  counsel,  either  in  oral  ar- 
gument, or  in  the  briefs; 

Reversed  and  remanded. 
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McGEHEE  M.JJUMP. 

[action  rOH  BRXACH  OF  WABBANTTOF  80UNDNBSS   OF  SLAYX.] 

.  1.  Admi^ibility  of  parol  evidenee  to  mffkct  bill  of  iole.'^lf  the  parties  to 
a  contract,  for  the  sale  or  exchange  of  two  slavee,  reciprocally  ex- 
ecute to  each  other  bills  of  sale,  which  show  on  their  face  Uint  the 
transaction  was  a  sale  ;  and  an  actloais  afterwards  brought  on  one 
of  these  bills  of  sale,  to  recover  damages  for  a  breach  of  the  war- 
ranty of  soundness  contained  therein, — parol  evidence  is  admis- 
sible, to  show  that  the  oontra^t  was  in  fact  an  exchange,  and  not  a 
sale.  '  ' 

2.  Difference  hetweemaU  and  exchange;  v^alidity  of  tah  of  $lave  by  un- 
licensed  negro-tradtr, — A  contract  for  the  exchange  of  two  slaves,  of 
unequal  values,  is  not  converted  into  a  sale,  by  the  payment  of  a 
sum  of  money  for  the  difference  of  value,  and  the  insertion  of  a 
money  value  as  the  consideration  in  the  l»ll  of  sale;  and  on  the 
other  hand,  if  the  transaction  was  really  a  sale  of  one  of  the  slavesi 
which  was  void  by  statute,  (Code,  H  399,  400»)  because  the  vendor 
was  an  \iiilicenscd  nev^o-tiader,  the  acceptance  of  another  slave, 
in  part  payment  of  the  price,,  could  neither  change  the  nature  of 
the  contract,  nor  render  it  valid. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Allen  C.  MeGebee,  Bgaiosl 
James  Kump,  to  recover  daniageft  for  a  breach  of  wa^ 
ranty  of  the  soundness  of  a  slave  named  Myra,  alleged  to 
have  been  sold  by  defendant  to  plaintiff  on  the  29th  Jan« 
uary,  1854.  !N'o  pleas  appear  in  the  record.  On  the  tiial, 
as  the  bill  of  exceptions  shows,  the  plaintiff  read  in  evi- 
dence,  after  proving  its  execution,  the  bill  of  Bale  execu- 
ted to  him  by  the  defendant,  (which  is  copied  in  the 
opinion  of  the  court,)  and  then  adduced  evidence  tending 
to  show  the  unsoundness  of  the  slave  at  the  time  of  the 
sale.-  The  defendant  then  read  in  evidence,  after  proof 
of  its  execution,  a  bill  of  sal.e  executed  to  him  by  the 
plaintiff  for  a  slave  named  Vinjey,  (which  is  also  copied 
in  the  opinion  of  the  court,*)  and  proved   by  one  Foster, 
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who  was  a  subscribing  witness  to  both  bills  of  s^le,  'Hbat 
thej  were  both  signed  and  delivered  on  the  same  day,  and' 
at  the  same  time;  that  ho  (witness)  understood  from  both 
parties,  at  the  time,  that  they  had  swapped  negro  girls,  an4 
that  the  defeu^ant  gave  the  plaintiff*  some  (200  difier<!> 
ence  between  the  girls."  ^Mt  was  admitted,  that  the 
plaintift,  at  the  time  of  said  trado,  was  a  negro-trader^ 
residing  in  Columbus,  Georgia,  and  had  not  taken  oat  a 
license  to  sell  said  girl  Yiney,  This  was  all  the  evidence 
upon  the  matter,  a^  to  whether  said  trade  was  a  sale  ^r 
an  exchange  of  slaves.  ThB  court  thereupon  charged  the 
jury,  that  if  said  bills  of  sale  were  executed  at  the* same 
time,  and  were  in  fact  parts  of  the  sanae  transaction,  and 
eoQstituted  the  trinsaction,  th^en  the  contract  between 
the  parties  was  a  sale,  and  not  an  exj^hange  of  slaves; 
and  that  the  plaintiff  could  not,  by  parol  evidence,  ex- 
plain or  contradict  the  bill«  of  sale,  so  as  to  ehow  that 
the  transaction  evidenced  by  them  was  an  exchange." 
To  this  charg^th^  plaintiff  excepted,  and  he  now  assigns 

the  same  as  error. 

» 

Cloiton  &  LiGoN,  for  appellant,  contended — Ist,  that 
the  transaction  between  the  parties,  as  evidenced  by  the 
hills  of  sale  alone^  was  an  exchange,  and  not  a  sale  of 
slaves  ;  and,  2d,  that  if  the  bills  of  sale  showed  the  con- 
tract to  be  a  pale,  parol  evidence  was  admissible,  to  show 
that  it  was  in  fact  an  exchange ;  citing  the  following 
authorities  :  Strong  v.  Gregory,  19  Ala.  146;  Hamner  v. 
Smith,  22  Ala.  438;  Saunders  v.  Saunders,  20  Ala.  710 ; 
Pollard  T.  Mftddox,  28  Ala.  821;  Eckles  A;  Brown  v.  Car- 
ter, 26  Ala,  56S. 

GoLDTHWAiTK,  Biof  &  SBiff?Ls,  cotitra,  cited  Gunter  v. 
Leekey,  80  Alfti  591 ;  Ridgway  v.  Bowman,  7  Cussing, 
S68;  Small  v.  Qulncey,  4  Oroenl.  497 ;  Bradford  v.  Bush, 
15  Ala.  822;  West  r.  Kelly,  19  Ala.  858;  Bishop  t. 
Hampton,  19  Ata.  7d2;  Bayard  v.  Malcolm,  1  Johns. 
467  ;  Brigham  v.  Rog^rs^  17  Mass.  671 ;  Brooks  ▼.  Malt- 
bi€^4  Stew,  fc  p.  W ;  PayMot  v.  Ware^  I  Ala,  160 ;  Hair 
T.  LfiBroHse,  10  Ala^  548;  B]}anQ  t.  Cole,  18  Ala.  687. 
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STONE,  J.— [July  9,  1861.]— This  record  presents  but 
a  single  question.  The  plaintiff  was  a  negro-trader,  liv- 
ing in  the  State  of  Georgia.  He  instituted  suit  to  recover 
of  defendant  damages  for  a  breach  of  warranty  of  sound- 
ness of  a  slave  named  Myra.  The  defendant's  bill  of  sale  is 
as  follows:  "Received  from  Allen  C.  McJehee six  hun- 
dred dollars,  for  negro  giil  Myra,  twelve  years  old.  The 
right  and  title  of  the  said  girl  I  do  warrant  and  defend 
against  the  claims  of  all  persons  whomsoever,  and  warrant 
sound  and  healthy,  both  in  body  and  mind;  as  witness,'*^. 
Cotemporaneoualy  witb  the  execution  of  this  bill  of  sale 
by  defendant,  the  plaintiff  executed  to  him  a  bill  of  sale^ 
as  follows:  "  Received  from  James  Bump  a  negro  girl 
by  the  name  of  Myra,  in  part  payment,  and  two  hundred 
dollars  in  money,  full  payment  for  a  negro  girl  Viney, 
thirteen  years  old.  The  right  and  title' of  the  said  slave 
we  do  warrant  and  defend  against  the  •otaims  of  all  per- 
sons  whosoever,  and  warrant  sound  and  healthy,  both  in 
body  and  mind;  as  witneae,"  &c.  Both  bills  of  sale  were 
under  seal.  The  trade  was  made  in  Macon  county,  Ala* 
bama;  and  the  plaintiff, had  obtained. no  license  to  sell, 
or  to  offer  said  slave  for  sale.  The  defense  relied  on  in 
tl^e  court  below  was,  that  the  bill  of  sale  on  which  the 
action  was  founded  was  executed  \n  the  purchase  of  the 
slave  Viney  ;  and  that  the  sale  by  plaintiff  was  void  as  to 
him,  the  seller,  under  section  400  of  the  Code. — SeeGuu- 
ter  V.  Leckey,  30  Ala.  591.  In  avoidance  of  this  defense, 
the  plaintiff  offered  parol  proof,  tending  to  show  that  the 
real  transaction  between  the  partiee  was  an  exchange  of 
slaves,  and  not  a  sale.  The  ruling  of  the  circuit  court 
excluded  this  evidence  from  the  jury,  and  this  presents 
the  sole  question  for  oar..co|i«i^ration.» 

Thbre  are  fe\^  .questipna  of  jBvidence.  oq  Avhich  more 
has  b^en  Bald,  tbin  that  which  «seeke  to;  v$u*y  by  panrf 
the  term$.of  a  written  contract;  9pd<wa  .m^  add,  there 
are  few  legal  qvie^tioBS  on  which  tberi'io  a  greater  oatt« 
flictof  the  authorities.  M  ?arly.  m  i8?8,  Cb.,J.  Tilgh^ 
man  charactecizf  d  tb^^Aiii4ioa4iO(n^.tDD  thiA  q«estiaii  aa 
a  <' wil(lez}Des8  of  cases^;''  noc  ba|  is^o^reJoriiprad^Dce 
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blazed  a  clear  path  through  that  wilderness.  We  will 
not  attempt  the  task  ourselves,  further  than  may  be  ren. 
dered  necessary  By  the  wants  of  this  case. 

There  is  no  repugnancy  of  decision  on  the  general  prop- 
osition, that  parol  proof  shall  not  be  heard,  in  a  court  of 
law,  to  vory,  enlarge,  or  diminiBh  th-e  binding  obligations 
of  a  written  contract,  as  between  the  parties.  In  suits 
on  such  written  contracts,  if  there  be  no  question  of  fraud 
in  the  execution  of  the  instrument,  the  parties  must  stand 
or  &1I  by  the  evidence. they  hare  furnished  of  their  own 
contract;  and  what  the  terms  of  that  contract  are,  is  a 
question  ot  law  for  the  court,  and  not  a  question  of  fact 
for  the  jury.  But,  when  the  question  presented  is  not 
among  the  controlling  or  primary  purposes  of  the  writ- 
ing, but  concerns  an  incident,  rather  than  the  direct  ob- 
ject and  aim  of  th^  contract,  less  stringency  of  rule  has 
generally  been  enforced.  Here  eomuiences  the  conflict 
of  authorities,  which,  •4)r  the  welfare  and  repose  of  society, 
it  were  well  to  have  reconciled.  We  think  we  are  in  safe 
bounds,  when  we  assort  that,  in  the  advancing  history  of 
both  England  and  the  most  of  thci  States  of  America,  we 
discover  a  di'^position  ill  the  courts  rather  to  relax  the 
rule,  than  to  make  it  more  stringent. 

The  decided  weight  of  the  modern  authorities,  as  our 
after  citations  will  show,  is,  that  the  consideration  clause 
of  a  deed  is  open  to  the  influence  of  parol  proof,. except 
for  two  purposes  :  first,  it  is  not  permissible  for  a  party 
to  the  deed  to  prove  »•  different  oousid^i^trion,  if  such 
change  vary  the  l^gal  effect  of  the  instruTtient;  and 
second,  the  grantor  in  a  deed,  who  •ckiioWledgee  the  re- 
ceipt of  pay ment  of  the  oo^nshleration,  will  liot  be  allowed, 
by  disproving  that  fact,  tt>  estublidia  resulting  trust  in 
himself.-^^Ecfcles  V,  Ca^rter,  B6  Ala,  6ft8;  Belden  v.  Sey- 
mours Cow.  804;  4  I'MK  Bv.  (C.  k  H.  Notes,)  edition 
of  1860,  586,  -•:•.. 

Tbe  phrase,  to  ifary  the  legal  'effict  of  ike  iMirummtj  ib 
certainly  t>ot  •very  pT4(;i«^  m  definite.  I>eeds  usually 
have  a  dheet  effect,  Wbid1\  is  eeen  anil  comprehended  as 
Boou  as  yotf  >obk  upon- tbe  iostruftieut;  and  they  fre- 
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tjuently  have  also  an  indirect  or  incidental  effect,  which 
is  bronj^ht  to  view  by  proof  of  some  oatside  or  extrinsic 
fiact.  Does  the  principle  include  botij  or  only  the  first 
named  of  these  classes  of  cases  ?  On  principle  it  would 
seem  obvious,  that  parties  to  a  deed  would  have  in  con- 
templation the  effect  of  the  instrument  as  a  trcinefer,  or 
muuirnent  of  title;  and  hence,  to  allow  parol  proof  to 
vary  or  add  to  its  provisions  or  stipulations  any  term,  con- 
dition, or  fact,  which  would  changa  either  tho  quality  of 
the  title  conveyed,  or  the  binding  covenants  ot  the  gran- 
tor, would  let  in  all  the  mischiefs  which  the  rule  under 
discussion  was  intended  to  guard  against.— See  Murphy 
v.  Br.  Bank,  16  Ala.  90. 

But  both  principle  and  authority,  as  we  conceive,  pro- 
claim a  ditierent  rule,  when  the  proof  ofiered  does  not 
tend  to  change  the  covenants,  oT  to  vary  the  title  con- 
veyed by  the  deed,  but  simply  to  repel  an  inference  to  be 
drawn  from  some  extrinsic  fact.  Such  fact  is  brought  to 
the  notice  of  the  court  by  extrinsic  proof,  in  the  absence 
of  which,  the  deeid  would  be  amply  operative  asA  con- 
tract of  ^bupgain  and  sale.  The  parties,  in  drawing  their 
contracts,  are  not  presumed  to  hav«  had  in  view  these 
extrinsic  facts;  and  hence  should  not  be  concluded  by 
apparent  facts,  whitib,  in  the  absence  of  the  extrinsic 
fact,  have  the  same  legal  significance  as  those  which  the 
party  seeks  to  prove. 

In  speaking  of  the  effect  of  recitals  in  dceds^Mr.  Qrcen- 
ieaf,  after  enumerating  several  classes  of  these  recitals, 
among  which  is,  "the  numbiSr  of  tons  m  a  v^sel  char- 
tered by  th«  ton,*'  adds— **- thes^  are  but  incidental  and 
collateral  to  the  principal  thing,  and  may  be  supposed 
not  to  have  received  the  deliberate  attention  of  the  par- 
ties." These,  be.  declares,  are  notvfithin  the  rale  which 
excludes  parol  proof,— 1  Gi^eaL  £?.  {  36« 

In  the  notes  of  Cowen  &  Hifl  to  Phitlipps  on  Evidence, 
the  prineiple  is  thus  stated :  *^The  American  eases  re- 
gard tho  ordinary  elituae  <»f  a  deed  of  conveyance,  ^- 
knowledging  the  feoeipt  of  the  cofusfdetntion  money,  as 
essential,  in  oonneoliosD  with  its  other  terms^  to  express 
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the  intention  in  regard  to  the  estate  or  interest  granted 
or  transferred ;  and  hence,  so  far,  and  as  between  the 
parties  or  their  prities,  it  is  not  open  to  impeachment, 
save  in  equity.  But,  when  the  intention  in  this  respect 
is  not  disputed,  nor  th«  operation  of  the  convejance,  as 
such,  sought  to  be  changed,  the  clause  in  question  is 
treated  as  formal  merely,  like  the  date,  and  may  be  con- 
tradicted or  varied  by  parol." — Vol.  4,  ed.  of  1850^  683. 
In  another  place,  the  same  annotators  said,  ^^  The  English 
decisions,  therefore,  whatever  may  be  said  of  their. dtcto, 
do  not  appear  to  have  gone  beyond  the  point  of  disal- 
lowing proof  to  show  a  consideration  of  a  different  spo* 
oies,  so  as  thereby  to  change  the  nature  of  the  deed." 
And  they  instance  th«  case  of  a  deed,  which  on  its  iace 
purported  10  be  a  sale  for  value,  and  which  could  not 
operate  as  such.  In  such  case,  the  English  rule  would 
forbid  that  the  deed  should  be  set  up  as  a  voluntary  con- 
veyance.— ^Vol.  4,  p.  619;  see,  also,  fb.  584*6. 

In  McCrea*  v.  Purmort,  (16  Wend.  473,)  the  court  of 
errors  of  New  York,  Judge  Oow.en  delivering  the  opinion, 
fluid :  ^^  A  party  is  estopped  by  bis  de^d.  He  id  not  to  be 
permitted  to  contradict  it;  so  &r  as  the  deed  is  intended 
to  pass  a  right,  or  to  be  the  exclusive  evidence  of  a  con- 
tract, it  concludes  the  parties  to  it.  But  the  principle 
goes  no  further.''  In  that  case,  it  was  held,  that  although 
the  deed&  to  the  lauds  exp reused  money  paid  as  the  consid- 
eration, it  was  competent  to  show' that  the  real  coneider- 
ation  was  iron  of  a  specified  quantity,  valued  at  a  stipu- 
lated prices  The  ease  last  cited  con^in8  an  elaborate 
discussion  of  both  the  principle  and  the  adjudged  cases. 

In  the  caseof  Gully  v.  Qrubbs,  (1  J.  J.  Marshall,'  387,) 
the  supreme  court  of  Kentucky,  speakiog.  of  thia  qaw^ 
tion,  suid :  ^*  Receipts,  and  other  writinga  which  only 
aoknowlcdge  the  existence  of  a  simple  faet^  sooh  as  the 
payment  of  money  for  example,  may  be  sntoc^tiUe.of 
explanation,  and  liable  to  contradiotion  by  wHttMbes." 
In  the  »i  me  case  it  was  said,  that  ^^whenevsr  a  right  it 
vested,  or  created^  or  extiaf  aithed,  bjoadtnuyt  or  other- 
wiat,  and  writing  is  employed  for  that  purpose,  parol  tes- 
38^ 
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timony  is  inadmissible  to  alter  or  contradict  the  legal  or 
common-sense  construction  of  the  instrument." — See, 
also,  Jack  V.  Bougherty,  8  Watts,  151 ;  Gale  v.  William- 
sou,  8  Mees.  &  Welsby,  405  ;  Mildmgy's  case,  1 R^.  176; 
Belden  v.  Seymour,  8  Conn.- 804;  Harvey  v.  Alexander, 
IRand.  219;  Ballard  v.  Briggs,  7  Pick.  538;  Pott  v. 
Todhunter,  2  Coll.  ;Ch.  76;  Steele  v.  Worthington, 
1  &  2  Ohio  Rep.  850 ;  Bedell's  case,  7  Rep.  39 ;  Rex  v. 
Scamraonden.  1  T.  R.  474;  Rockhill  v.  Spraggs,  9  Ind. 
30 ;  Meeker  v.  Meeker,  16  Conn.  387 ;  Prttchard  v.  Brown, 
4  N.  II.  897;  Morse  v.  Shattuck,  ib.  229 ;  Rex  r.  Lainden, 
8  T.  R.  376;  2  Poth.  Ob.  181;  Wilkinson  v.  Scott, 
17  Mass.  257;  2  HiU's  Pr.  292;  Stallworth  v.  Prealar, 
84  Ala.  511 ;  Tyler  v.  Carleton,  7  Qreenl.  175 ;  Burbank  v. 
Gould,  15  Maine,  118;  WalHs  v.  Wall  is,  4  Mass.  135; 
Gale  V.  Colmer,  18  Pick.  397;  Ilayden  v.  Mentzer, 
10  Serg.  &  R.  829. 

We  have  cited  and  collated  this  immense  array  ofan- 
thorities,  mainlj'  for  the  purpose  of  showing  the  spirit  of 
the  rule  under  discussion.  Perhaps  such  elaboration  wt? 
not  necessary  in  this -case.  In  the  case  of  Eckles  v.  Car- 
ter, (26  Ala.  564,)  this  court  passed  on  the  precise  ques- 
tion we  are  considering,  except  that  the  object  of  the 
proof  in  that  case  was  not  to  repel  an  illegality,  brougbt 
to  view  by  extrinsic  evidence,  but  to  let  in  a  defense 
which  was  otherwise  illegal.  Much  of  the  reasoning, 
however,  employed  in  that  case,  is  equally  applicable  to 
this ;  and  we  think  the  true  rule  is  there  stated — namely: 
^^  Where  the  deed  is  not  impeached  (for  fraud),  we  are 
unable  to  perceive  any  reason  Why  any  consideration, 
which  is  sufficient  to  support  the  deed,  may  not  be  shown. 
In  •\ich  a  case,  we  see  no  middle  ground  to  occupy,  and 
must  either  hold  that  the  olanse  is  conclusive,  operating 
by  way  of  estoppel,  or  mutt  throw  it  entirely  open  to 
explanation."  And  tbi«  court,,  in  that  case,  fuUy 
adoplod  the  doctrine  of  HeOtea  v.  Pnrmort,  and  threw 
open  tho  eonsiderattoa  ^daoao  to  explanation,  in  cases 
where  the  deed  was  not  attaeked  for  fraud* 

Some  of  the  oases  cited  above,  particularly  those  from 
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MaiRe,  Connecticut  and  New  Hampshire,  carry  the  doc- 
trine farther  than  we  need  go,  and  .farther  than  we  are 
iaclined  now  to  commi't  ourselves.  We  cite  them,  how- 
ever, with  others,  as  showing,  conclusively,  that  the  doc- 
trine contended  for  by  appellee  is  opposed  to  the  weight 
ef  authority.  That  there  are  authorities  opposed  to  this 
Tiew,  we  will  not  deny.  In  some  of  them,  the  conflict  is 
more  apparent  than  real.  •  Many  of  them  state  the  prin 
cipit  loosely,  while  txtost  of  them,  on  a  close  criticism, 
may  be  reconciled  with  the  principle  we  have  announced. 
We  cite  them  fljat  the  profession  may  examine  what  has 
appai^ntly  been  said  on  the  other  side  of  this  question. 
Whitlock  V.  Whitlock,  9  Cow.  270 ;  Garrett  v.  Stuart, 

1  McC.  514;   Betts  v.  Union  Bank,  1  H.  &  Giil,  186; 
•  Watt  V.  Orove,  2  Sch.  &  Lef.  500;  Bridgman  v.  Green, 

2  Vesey,  sr  .627 ;  Hinde  v.  Longworth,  11  Wheaton,  212; 
Jackson  v.  Delancey,  4  Cow.  427.  Most  of  these  cases 
were  marked  by  strong  badges  of  fraud,  and  are  there- 
fore withiu  Judge  Goldthwaite's  exception,  as  laid  down 
hi  Ecktes  v.  Carter. 

The  following  authorities  relate  to  ^different  principle, 
and  are  not  in  point:  Ridgway  v.  Bowman,  4  Cashing, 
(Mass.)  271;  Small  v.  Qaineey,  4  Greenl.  497;  Coal  & 
Banking  Co.  v.  Ryerson,  8  Patch.  466-7.  See,  also, 
1  Md.  Ch,  Dec.  804 ;  2  Tay.  Ev.  §  818. 

Where  a  deed  to  lands  has  been  executed,  reciting  that 
the  consideration  money  has  been  paid,  the  plain  effect 
of  such  deed,  unexplained  by  outside  proof,  is  to  vest  an 
absolute  and  indefeasible  title  in  the  purchaser.  Yet,  op 
biU  filed  to  assert  the  vendor's  lien,  parol  testimony  is 
admissible,  to  show  that  the  purchase-money  has  not 
been  paid,  and  thus  contradict  the  recital.  This  principle 
is  BO  well  settled,  that  no  one  now  questions  it. — See 
Saunders  V.  Hendrix,  5  Ala.  224;  8  Phil.  Ev.,  C.  &  H. 
Notes,  (ed.  of  1850,)  884.  The  incidental  effect  of  this 
proof  is,  to  convert  an  absolute  title  into  an  interest 
closely  akin  to  that  of  a  mortgagor's  equity  of  redemp- 
tion. Directly,  it  does  not  affect  the  right  and  title  con^ 
veyed  by  the  instrument ;  but  indirectly  it  defeats  it. 
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So,  in  this  case,  the  proof  made  by  Mr.  Rump — namely, 
that  Mr.  McGehee  was  a  negro-trader,  without  license  ta 
sell — did  not  directly  impair  or  affect  the  title  which  Mr. 
McQehee  had  conveyed  to  him,  or  the  covenants  con- 
tained in  that  title.  The  influence  it  exerted  was  bntan 
incident.  The  fact  proposed  to  be  proved  by  the  plwn- 
tiff  was  also  incidental  in  its  character,  and  should  have 
been  admitted. 

[2.]  If  the  spirit  and  substance  of  the  transaction,  with- 
out which  no  trade  would  have  been  made^  was  an  exchange 
of  slaves,  and  the  money  was  employed  as  the  means  of 
equalizing  the  supposed  values,  then  the  fact  that  a  money 
value  was  inserted  in  the  bills  oi  sale  can  not  convert  it 
into  a  sale.  Ti:e  practice  of, inserting  a  money  value  in 
title  deeds,  when  an  exchange  only  is  intended,  is  conve* 
nient,  and  is  believed  to  be  very  common.  It  cannot 
con  vert  a  real  exchange  into  a  sale. — See  Gunter  v.  Leckey, 
SO  Ala.  596;  Addis  on  Contr.  154;  1  Parsons  Contr. 
437,  note;  Anon.,  8  Salk.  157;  Mitchell  v.  Gile,  12  N. 
H.  395;  Vail  v.  Strong,  10  Verm.  457.  If,  on  the  other 
hand,  the  real  tran#action  was  a  sale,  although  another 
piece  of  property  was  taken  in  part  payment,  then  any 
attempt  to  screen  it  from  public  scrutiny  by  a  pretended 
exchange  would  be  abortive.  Whether  this  was  a  sale  or 
an  exchange,  it  is  not  for  us  tp  determine,  and  we  inti- 
mate no  opinion  upon  it. 

Beversed  and  remanded. 


MITCHELL  V3.  TURNER  m  al. 

[action  on  sBERirr's  omciAL  bond.] 

1.  Aefu.n  at  law  h4tw$en  co-sureties  <m  ofimal  5on^.— One  of  tbe  iar«li6i 
on  a  sheri^'a  offietjd  bond  oanmt  maintain  an.acHon  at  law  on  tbe 
bond,  against  the  other  anreiaee,  for  their  prineipal's  default. 
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2,  What  is  good  plea  in  bar.^ — That  the  plaintiff  is  one  of  the  obligors 
on  the  bond  which  is  t  he  foundation  of  the  suit,  is  properly  pleaded 
in  bar,  and  not  in  abatement. 

Appsal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  William  M.  A.  Mitcjiell, 
against  Green  L.  Turner,  Simon  B.  Smith,  James  T. 
8hackIeford,  William  Paige,  and  Wyatt  H.  \Yhatley,  as 
the  sureties  on  the  official  bond  of  Hugh  Lockett,  deceased, 
late  sheriff  of  said  county.  The  complaint  averred  the 
execution  of  the  bond,  set  out  the  condition,  and  alleged, 
MA  a  breach  thereof,  the  collection  of  money  by  two  of  the 
sheriff's  deputies,  under  process  on  a  judgment  in  favor 
of  the  plaintiff,  and  their  failure  to'pay  it  over  to  him  on 
demand.  The  defendants  craved  oyer  of  the  bond  and 
eondition,  (which  were  thereupon  set  out,)  and  pleaded  in 
bar,  that  the  plaintiff  was  one  of  the  joint  makers  and 
obligors  of  said  bond,  arnd  equally  liable  with  them  for 
any  breach  of  the  same,  and  was  the  identical  W.  M.  A. 
Mitchell  whose  name  vt^as  signed  to  said  bond.  The 
plaintiff  demurred  to  this  plea,  '*  because  the  same  is  no 
answer  to  the  complaint,  and  because  it  does  not  present 
aTalid  defense  to  the  action,  and  because  it  is  insufficient 
in  law."  The  court  overruled  the  demurrer,  and  the, 
plaintiff  was  thereby  compelled  to  take  a  nonsuit,  with  a 
bill  of  exceptions;  and  he  now  assigns  as  error  the  ruling 
of  the  coart  on  the  demurrer. 

J.  Falknbb,  for  appellant. — 1.  Under  the  provisions  of 
the  Code,  joint  bonds,  covenants,  and  promises  in  writing, 
are  declared  several,  as  well  as  joint;  and  the  plaintiff* 
may,-  at  his  election,  sue  one,  several,  or  all. — Code, 
§§  2143,  2149, 2154, 118, 130, 131 .  The  sureties  on  official 
bonds  have  no  right  of  action  against  each  other,  until 
they  have  actually  paid  oft  the  liability ;  and  if  they  could 
not  8up{Tort  a  suit  until  payment,  they  could  not  set  up 
the  right  by  way  of  plea. — Code,  §  143. 

2.  If  the  matter  of  the  plea  was  available  at  all,  it  could 
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only  be  by  plea  in  abatement. — Boswell  v.  Mortott, 
20  Ala.  235;  Henderson  v.  Hammond,  19  Ala.  840. 
» 
Brock  k  Barnes,  contra^  cited  Chandler  v.  Shehan, 
7  Ala.  251;  Tindall  v.  Bright,  Minor^  103;  Ramsey  v. 
Johnson,  Minor,  418;  Mainwaring  v.  Newman,  2  Bos.  k 
P.  120. 

R.  W.  WALKER,  J.— [Jnly  11, 186i:>-Tho  English 
mle  is,  that  a  person  cannot  be  a  plaintiff  in  an  action 
against  others,  on  a  contract  made  by  those  others  joiutlj 
with  him. — Mainwaring  v.  Newman,  2  Bos.  k  FolL  120; 
Moffatt  V.  VonMullingen,  2  Chitty's  Rep.  539;  8  Rob,Pr. 
301.  Without  at  this  time  committing  ourselves  to  this 
rule,  in  the  broad  terms  in  which  it  is  here  stated,  we 
are  satisfied  that  one  of  the  sureties  on  a  sheriff's  bond 
cannot  maintain  an  action  at  law  on  such  bond  against 
his  co-sureties.  The  plaintiff,  being  co-surety  with  the 
defendants,  and  bound  equally  ^ith  them  to  make  good 
the  sheriff^'s  default,  cannot  recover  the  whole- amount  of 
them.  The  loss  must  be  apportioned  among  the  sureties, 
and  this  a  court  of  law  is  incompetent  to  do. — See  Tin- 
dall V.  Bright,  Minor,  108;  Chandler  v.-Shehan,  7  Ala. 
251;  Carroll  v.  Bowie,  7  Gill,  34,  (41-3;)  Milbum  t. 
Codd,7B.  &Cr.4l9: 

[2.]  There  is  nothing  in  the  objection,  that  the  plea 
was  a  plea  in  abatement,  and  should  have  been  sworn  to. 
A  plea  in  abatement  ought  to  give  a  better  writ;  but  the 
matter  alleged  in  this  plea  shows  that  the  plaintiff  can 
have  no  action  at  all,  and  was  therefore  properly  pleaded 
in  bar.— :Mainwaring  v.  Newman,  2  Bos.  k  Pull.  121; 
Moffatt  V.  Von  MuUingen,  2  Chitty,  589. 

Judgment  affirmed. 
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McLEMORE  vs.  NUCKOLLS. 

[DITrsniB  FOR  SLAVES,  AGAINST  SHERirr.] 

L  Decree  in  chancery  construed  as  authorizing  issue  of  fi./a. — A  decree 
in  chancery,  rendered  on  pleadings  and  proof,  under  a  bill  filed  by 
the  secured  creditors,  against  the  trustees  in  a  deed  of  trust,  charg- 
ing them  with  waste,  negligence,  and  misapplication  of  the  assets ; 
adjudging  that  the  complainants  are  entitled  to  relief,  and  order- 
ing the  master  to  state  an  account  of  the  several  debts  due  to  the 
complainants  respectively,  and  the  several  amounts  with  wlijcli 
each  trustee  is  chargeable,  and  to  ascertain  the  prorata  dividend 
of  each  creditor;  and  a  subsequent  decree,  confirming  the  muster's 
report,— though  informal,  are,  when  construed  together  and  in 
connection  with  the  bill  and  the  myter's  report,  equivalent  to  an 
order  for  the  payment  of  the  several  sums  of  money  apcertwined  to 
be  due  from  each  of  the  trustees  to  ^ach  of  the  creditors,  and  suffi- 
cient to  authorize^he  issue  of  a/. /a. 

2.  Admissions  of  cesim  que  trust  admissible  against  ti  ustee. — In  an  action 
brought  by  the  trustee  of  a  married  woman,  suing  for  her  use,  her  ' 
admissions  are  competent  evidence  against  him. 

3.  Admissibility  of  bill  in  chancery  as  evidence  in  another  suit. — A  bill  in 
chancery,  sworn  to  by  the  complainant,  is  competent  evidence 
against  him  in  another  suit;  and  the  fact  that  the  complainant  is  a 
feme  covert^  suing  by  her  next  friend,  does  not  vary  the  principle. 

4.  Competency  of  distributee  as  witness  for  estate. — On  the  death  of  a 
married  woman,  pending  an  action  brought  by  her  trustee  for  her 
use,  a  distributee  of  her  estate  is  not  a  competent  witness  for  the 
plaintiff. 

5.  Admissibility  of  record  as  evidence. — In  detinue  by  the  wife's  trustee 
Buing  for  her  use,  to  recover^slaV^s  which  be  had  bought  at  a  sale 
under  mortgage  executed  by  the  husband,  and  which  were  after, 
wards  seiied  and  sold  by  the  defendant,  as  sheriff,  under  execution 
against  the  husband  ;  the  defendant  having  inti-oduced  evidence 
tending  to  show,Jthat  the  money,  with  which  the  plaintiff  paid  for 
the  slaves,  was  furnished  by  the  wife,  and  was  in  fact,  as  to  the 
creditors  of  the  husband,  his  property, — th«,reoord  of  a  chancery 
■uit,  instituted  by  the  plain tiflf  individually  after  bis  purchase  of 
the  slaves  at  the  mortgage  sale,  for  the '  purpose  of  foreclosing  a 
mort  Jge  on  other  slaves  executed  by  the  husband ;  to  which  suit  the 
defenBint  w^m  not  a  party,  and  in  which  the  plaintiff  was  charged 
with  certain  moneys  paid  him  by  the  wife,  is  not  competent  evi- 
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denca  for  the  plaintiff,  ''to  show  that  creditors  of  the  husband  had 
already  received  the  money  paid  by  the  wife  to  the  plaintiff:"  as 
to  the  defendant,  it  is  res  inter  alios  acta. 

6.  Fraudulent  conveyances  ;  who  are  creditors  or  debtors, — A  trustee,  un" 
der  a  deed  of  trust  for  the  benefit  of  creditors,  beeooies  their  debtor 
from  the  time  he  receives  money  which,  by  the  terms  of  the  deed, 
ought  to  be  paid  over  to  them,  wtthout  any  subsequent  violation  of 
duty  on  his  part,  or  demand  made  by  them ;  and  the  fact  tliat  the 
creditors  are  non-residents,  does  not  affect  the  princij^le. 

7.  Abttraci  charge, — A  charge  to  the  jury  cannot  be  considered  ab- 
stract, when  the  bill  of  exceptions  recites  evidence  tending  to  show  , 
the  existence  of  the  facts  on  whi<:h  it  is  predicated;  and  if  the 
record  fails  to  show  such  evidence,  (he  appellate  court  will  pre- 
sume that  a  charge  given  was  notabstract,  when  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evidence. 

8.  VaHdity  of  voluntary  conveyance, — A  contract  between  husband  and 
wife,  by  which  a  separate  estate  is  created  in  the  wife  in  the  futurt 

^earnings  of  herself  and  her  domesiic  servants,  is  void  as  to  the  ex" 
istin^  creditors  of  the  husband  ;  and  slaved  purchased  for  her  by  t 
third  person,  and  paid  for  with  her  earnings  under  such  contract, 
are  subject  to  the  existing  debts  of  the  husband,  like  any  other 
property  purchased  for  her  with  the  husband's  money. 

9.  Presumption  in  favor  of  judgment, — When  a  charge  is  requested, 
which,  on  the  facts  hypothetically  stated,  asserts  a  correct  legd 
proposition  ;  but  those  facts  might  be  met.an4  avoided  by  proof  of 
other  facts,  which  would  ^-ender  the  qharge  erroneous, — if  the  bill 
of  exceptions  does  not  purport  to  set  out  all  the  evidence,  the  ap- 
pellate court  will  presume,  in  favor  of  the  ruling  of  the  primary 
court,  that  such  additional  facts  were  proved. 

10.  Conclusiveness  of  admission  under  oath. — When  a  bill  in  chancery, 
under  oath,  is  offered  in  evidence  against  the  complainant  in  a 
subsequent  suit,  he  is  not  thereby  estopped  from  denying  its  aver* 
ments. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  8.  D.  Halb. 

This  action  was  brought  by  Moses  McLemore,  as  true- 
tee  for  Mrs.  Matilda  S.  Pinkston,  the  wife  of  James  £. 
Pinkston,  and  suing  lor  her  use,  againet  George  B.  Nuck- 
olls, to  recover  a  negro  woman,  named  Easter,  together 
with  damages  for  her  detention;  and  was  commeaced  on 
the  10th  January',  1854.  The  defendant  plcac^d  rum 
detintiy  and  issue  was  joined  on  that  plea.     It  appeared  on 
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the  trial,  from  the  evidence  adduced  by  the  plaintiii',  that 
the  slave  originally  belonged  to  said  James  K.  Pinkston, 
who,  on  the  2d  December,  1844,  mortgaged  her,  with  two 
other  slaves,  to  the  Branch  Bank  at  Montgomery,  to  se- 
cure Skbona-Jide  debt  which  he  owed  to  said  bank.  The 
mortgage  coDtained  a  power  of  sale,  under  which  the 
slaves  were  sold  on  the  5th  February,  1849,  and  were  bid 
off  at  the  sale  by  the  plaintiff,  at  the  price  of  ^1325.  The 
assistant  bank-commissioner,  by  whom  the  sale  was  made, 
executed  a  bill  of  sale  for  the  slaves  to  the  plaintiff;  and 
the  latter  gave  his  bill  of  exchange,  accepted  by  Ann 
Harper,  dated  the  /)th  February,  1850,  (?)  and  payable  on 
the  1st  January  next  afterdate,  for^the  prioe;  which  bill, 
not  being  paid  at  maturity,  was  renewed  by  another  bill 
OD  Ann  Harper,  and  the  latter  bill  was  afterwards  paid 
by  plaintiff.  On  the  9th  February,  1849,  the  plaintiff  ex 
eoated  a  bill  of  sale  for  said  slaves,  at  the  specified  price 
of  91422  17,  to  William  J.  McLemore,  who,  on  the  same 
day,  and  at  the  same  specified  price,  reconveyed  them  to 
the  plaintiff  *^iu  trust  for  the  sole  and  separate  uqe  of 
Mrs.  Matilda  8,  Pinkston,  and  to  be  disposed  of  as 
•he  may  direct,  by  will  or  otherwise,  at  her  death,  amongst 
her  children  then  living." 

In  the  latter  part  of  December,  1853,  or  about  the  Ist 
January,  1854,  the  defendant,  as  sheriff  of  Macon  county, 
levied  an  execution  on  the  slave  now  in  controversy,  as 
the  property  of  James  E.  Pinkston;  and  sold  said  siave. 
Tinder  said  levy,  on  the  1st  Monday  in  February,  1854. 
This  execution  was  issued  on  a  decree  in  a  chancery  cause^ 
in  which  Brewstei:,  Solomon  &  Co.  and  others  were  plain- 
tiffs, and  said  Pinkston  and  one  Whitesides  were  defend- 
ants. The  bill  in  that  case  was  filed  by  the  complain- 
ants^ on  behalf  of  themselves  and  certain  other  creditors 
of  C.  D.  McCall  k  Co.,  who  were  secured  by  a  deed  of 
trust  executed  by  said  McCall  &  Co.  to  said  Pinkston  and 
Whitesides  as  trustees;  charged  said  trustees  with  waste, 
negligence,  and  misapplication'of  the  assets  which  had 
come  to  their  bands,  and  sought  an  account  and  settle- 
ment of  the  trust.    The  deed  of  trust  was  dated  and  cxo* 
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cuted  on  the  3d  February,  1888;  and  conveyed  to  said 
trustees  a  large  stock  of  goods,  with  the  outstanding  notes 
and  accounts,  and  all  the  other  personal  assets  belonging 
to  said  McCall  &  Co.  as  partners,  in  trust  to  sell,  on  such 
terms  as  the  said  trustees  might  deem  expedient,  and, 
after  paying  the  expepses  incurred  in  the  execution  of 
the  deed,  to  apply  the  residue  of  the  proceeds,  first,  to  the 
payment  of  the  debts  due  from  said  McCall  &  Co.  to  cer- 
tain creditors  residing  in  New  York,  and  the  balance  to 
certain  other  specified  creditors.  The  trustees  accepted 
the  trust,  entered  on  the  execution  of  the  duties  thereby 
imposed  upon  them,  and  sold  the  goods,  4c.,  conveyed  to 
them.  At  the  July  term,  1847,  on  hearing  on  pleadingg 
and  .proof,  the  chancellor  held,  that  the  complainaDts 
were  entitled  to  relief,  and  ordered  an  account  to  be  taken 
by  the  master,  to  ascertain  the  amount  of  the  trust  funds 
which  had  come  to  the  hands  of  each  of  the  defendants, 
the  amount  due  to  each  one  of  the  complainants  from 
McCall  &  Co.,  and  their  pro-rata  dividend  of  the  funds 
with  which  the  defendants  Were  chargeable;  "reserving 
the  question  of  costs,  and  all  other  questions,  for  further 
drreetions  on  the  coming  in  of  the  report."  The  master 
reported,  at  the  July  term,  1849,  that  there  was  of  the 
trust  funds  the  sum  of  (4,880  27  in  the  hands  of  Pink- 
ston,  and  (4,906  88  in  the  hands  of  Whitesides;  and  also 
ascertained  the  pro-rata  dividend  to  which  each  creditor 
was  entitled  of  these  amounts.  At  the  same  terra,  the 
chancellor  confirmed  the  master's  report,  and  adjudged 
the  costs  of  suit  against  the  defendants.  The  execution 
Avhich,  as  above  stated,  the  defendant  levied  on  the  slave 
in  controversy,  was  against  Pinkston  alone,  and  com- 
manded the  sherift'to  make  the  sum  of  $4,880  27,  which 
Brewster,  Solomon  &  Co.  and  other  creditors,  specified  by 
name,  "recovered  of  him  on  the  6th  July,  1847,  by  a 
decree  of  the  chancery  court,"  &c. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  after 
the  plaintiflfhad  proved  his  own  title,  as'abo^^e  stated,  the 
seizure  of  the  slave  by  the  defendant^  her  value,  and  the 
value  of  her  hire,  the  defendant  offered  in  evidence  the 
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deed  of  trnat  from  McCall  &  Co.  to  Pinkston  and  White- 
aides;  proved  the  said  trustees'  acceptance  of  the  trust, 
their  sale  of  the  goods,  &;c. ;  and  then  offered  in  evidence 
the  record  of  the  said  chancery  suit,  the  execution,  sheriff's 
endorsement  thereon,  Ac.  "The  plaintiff  objected  to  the 
introduction  of  the  proceedings  in  said  chancery  suit,  on 
the  ground  that  there  was  no  decree  in  said  cause;  and 
to  said  execution,  on  the  ground  that  there  was  not  such 
a  decree  as  would  sustain  it,  and  that  said  execution  was 
Toid."  The  court  overruled  these  objections,  and  admit- 
ted the  evidence;  to  which  the  plaintiff  excepted. 

The  defendant  then  ottered  in  evidence  a  transcript, 
duly  certified,  of  a  bill  in  chancery  filed  by  Mrs.  Pink- 
0ton,  suing  by  her  next  friend,  against  her  husband, 
James  K.  Pinkstou,  Moses  McLemore,  and  Rebecca 
Smith;  accompanied  by  proof  that  the  slave  Easter,  or 
Bsther,  therein  mentioned,  was  the  slave  here  in  contro- 
rersy.  This  bill  was  filed  on  the  8th  January,  1852,  and 
was  sworft  to  by  Mrs.  Pinketon.  It  sought  to  enjoin  said 
McLemore  and  Rebecca  Smith  from  further  proceedings 
at  law,  to  subject  certain  slaves  and  other  personal  prop- 
erty, in  which  the  complainant  claimed  a  separate  estate, 
to  the  satisfaction  of  their  several  judgments  against  said 
James  K.  Pinkston.  It  alleged,  in  substance,  that  said 
Pinkston,  in  1889  or  1840,  placed  four  domestic  servants 
under  the  sole  control  of  the  complainant,  under  an  agree-, 
ment  that,  after  defraying  all  the  family'expenses,  the 
balance  of  the  proceeds  of  their  labor  and  her  own  might 
be  retained  by  her  for  her  sole  and  separate  use  and  ben- 
efit; that  under  this  contract,  by  the  exercise  of  industry 
and  economy,  she  was  enabled  to  realize  a  sura  which, 
after  paying  all  the  current  family  expenses,  and  assisting 
her  husband  in  th'e  payment  ot  his  debts  and  the  educa- 
tion of  their  children,  amounted,  in  1850,  to  over  f  2,000; 
that  in  February,  1849,  said  McLemore  purchased  for 
her,  at  a  mortgage  sale,  the  slave  Easter  and  two 
others,  at  the  price  of  J1825,  which  amount  she  paid  to 
him  out  of  the  funds  belonging  to  her  separate  estate 
tinder  the  said  contract  between  herself  and  her  husband. 
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8ee  the  case  reported  in  81  Ala.  808.  The  plaintiff  ob- 
jected to  the  admissions  of  this  transcript,  on  the  follaw* 
ing  grounds:  ^'Ist,  becauae  it  was  only  the  admission  of 
9k  feme  covert^  and  was  therefore  incompetent;  2dy  because 
Pinkston's  title  was  only  equitable,  and  was  not  the  sub- 
ject of  litigation,  and,  consequently,  was  not  an  issue  be- 
fore the  jury;  and,  8d,  because  Mrs.  Pinkaton  was  not  a 
party  to  the  suit,  and  her  admissions  were  not  evidence." 
The  court  overruled  all  these  objections,  and  admitted 
the  transcript;  and  the  plaintiff  excepted. 

It  was  admitted,  that  Mrs.  Pinkston  died,  in  July, 
1857,  in  Mississippi,  where  she  and  her  husband  then  re- 
sided. TJie  plaintiff  offered  said  James  K.  Pinkston,  her 
husband,  as  a  witness.  The  defendant  objected  to  his 
competency,  on  the  ground  that,  by  the  laws  of  Missia- 
sippi,  he  was  one  of  the  distributees  of  her  estate;  and 
read  in  evidence  the  statutes  of  Mississippi,  regulating 
the  distribution  of  intestates'  estates;  and  it  was  agreed, 
that  these  statutes  might  be  read  in  this  court, t>n  appeal, 
from  the  Mississippi  Code,  as  if  they  had  been  incorpora- 
ted in  the  bill  of  exceptions.  The  court  sustained  the 
objection  to  the  competency  of  the  witness,  and  excluded 
him;  to  which  the  plaintiff  excepted. 

It  was  admitted,  that  the  plaintiff'  bad  collected  aboat 
^2,000,  by  suit,  from  Mrs.  Ann  Harper,  as  the  acceptor 
of  the  bill  of  exchange  given,  as  above  stated,  for  the 
three  slaves  bought  by  him  at  ihe  mortgage  sale.  "To 
prove  that  the  creditors  of  James  K.  Pinkston  had 
Already  received  from  the  plaintiff*  the  money  paid  to  him 
by  Mrs.  Pinkston,"  the  plaintiff  offered  in  evidence  the 
record  of  a  chancery  suit,  instituted  by  himself,  individu- 
ally, against  said  James  K.  Pinkston  and  others.  The 
bill  in  that  case  was  filed  for  the  purpose  of  foreclosing  » 
mortgage  on  several  slaves,  which  was  eajecuted  by  said 
James  K.  Pinkston,  on  the  19th  May,  1815,  and  the  law- 
day  of  which  was  the  1st  January,  1846.  The  mortgage 
was  given  to  Graham  &  Rogers,  to  secure  the  payment  of 
a  promissory  note  for  $1,000;  and  was  assigned  by  them, 
on  the  20th  March,  1847,  for  valuable  consideration,  to 
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Solomon  Thompson,  whoao  administrktor  assigned  the 
sara^,  on  the  12th  February,  1849,  for  valuable  consider- 
ation, to  said  McLemore.  In  May,  1849,  the  slaves  were 
sold  under  executions  against  said  Pinkston;  and  the 
several  purchasers  at  the  sale  were  made  defendants  to 
the  bill.  A  decree  pro  confMso  was  entered  against  Pink- 
ston.  The  other  defendants  answered;  alleging  that  the 
money,  with  which  McLemore  purchased  the  mortgage, 
was  furnished  to  him  by  Pinkston,  through  his  wife,  and 
that  the  transaction  was  intended  to  place  the  slaves  be- 
yond the*  reach  of  Pinkston's  creditors.  On  the  final 
hearing,  on  pleadings  and  proof,  the  chancellor  held,  that 
the  mortgagor  was  entitled  to  a  credit  for  the  money  ad- 
vanced by  Mrs.  Pinkston  to  McLemore,  but  ordered  a* 
foreclosure  as  to  the  balance  of  the  purchase-money  paid 
by  McLemore;  and  hit  decree  was  afi&rmed  by  this  court^ 
on  appeal,  at  its  June  term,  1857.— -See  the  case  reported 
in  81  Ala.  266.  On  motion  of  the  defendant,  the  court 
excluded  the  record,  and  the  plaintiff  excepted. 

The  court  charged  the  jury,  "that  from  the  time  Pink- 
ston received  any  money  under  the  assignment  from 
McCall  &  Co.,  which  was  to  be  applied  to  the  payment  of 
th6  debts  speeified  in  the  schedule,  be  became  the  debtor 
of  those  creditors,  and  the  fact  that  they  resided  in  New 
York  made  no  difference;  and  that  if  he  thus  became  in- 
debted to  them,  and  the  slave  sued  for  was  transferred  or 
conveyed  by  him  to  his  wife,  under  the  agreement  set 
forth  in  the  bill  in  chancery  filed  by  her  against  him  and 
others,  or  was  bought  by  McLemore,  for  her  separate  use^ 
with  the  earnings  derived^by  her  from  the  property  which 
she  received  from  said  Pinkston  under  siid  agreement^ 
and  said  agreement  was  made  after  said  Pinkston  became 
so  indebted,  then  the  said  slave  would  be  liable  to  the 
payment  of  a  judgment  or  decree  obtained  by  any  such 
creditors  against  said  Pinkston,  founded  on  said  indebt- 
edness." The  plaintift  .Excepted  to  this  charge^  and  re- 
([uested  the  court  to  instriActt(he  jury,  "that  if  tha  cred- 
itors u^der  the  assignment  resided  in  New  York,  Pink- 
fiton,  the  trustee,  who  .resided  in  Montgomery,  where  the 
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assignment  was  made  and  the  business  transacted,  was 
not  in  default  for  not  paying  them,  until  they  demanded 
payment  of  him,  and  was  not  their  debtor,  in  the  sense 
the  law  requires,  until  he  failed  to  pay  on  demand,"  The 
court  refused  to  give  this  charge,  and  the  plaintiff  ex- 
cepted to  its  refusal. 

The  plaintiff  also  requested  the  following  charges  in         |{ 
writing: 

"1.  If  the  jury  believe,  from  the  testimony,  that  the 
slave  sued  for  belonged  to  James  K.  Pinkston  in  Decem- 
ber, 1844;  that  said  Pinkston,  on  the  2d  December,  1844, 
executed  in  good  faith  the  mortgage  which  had  been  read 
in  evidence,  to  secure  the  payment  of  the  debts  therein 
described;  that  such  debts  were  due  and  owing  by  him, 
in  good  faith,  to  the  Branch  Bank  at  Montgomery;  that 
afterwards,  said  debts  being  unpaid,  baid  slavd  was  sold 
by  the  assistant  bank-commissioner,  under  said  mortgage, 
to  pay  said  debts,  and  was  purchased  at  said  sale  by  said 
McLemore;  that  said  McLemore,  on  the  9th  February, 
1849,  executed  to  William  J.  McLemore  the  bill  of  sale 
whichhad  been  read  in  evidence;  that  said  William  J. 
McLemore,  on  the  9th  February,  1849,  executed  to  said 
plaintiff  the  other  bill  of  sale,  or  deed  for  said  slave,  which 
had  also  been  read  in  evidence;  that  said  plaintiftiforthe 
purchase-money  of  said  slave,  "gave  said  bank  his  bill  of 
exchange,  accepted  by  Ann  Harper^  and  afterwards  paid 
said  bill  with  his  own  money,  and  not  with  the  money  of 
James  K.  Pinkston;  and  that  he  has  not  been  repaid  by 
said  James  K.  Pinkston,  or  with  money  of  said  Pinkston, 
but  by  Mrs.  A.nn  Harper, — then  the  plaintiff  is  entitled 
to  a  verdict,  if  the  defendant  was  in  the  possession  of  said 
slave  at  the  commencement  of  this  suit. 

''2.  If  the  plaintiff  purchased  said  slave,  at  a  sale  made 
by  the  Branch  Bank  at  Montgomery,  under  the  mortgage 
executed  by  James  K.  Pinkston  to  secure  debts  dae  to 
said  bank  in  good|,faith,  and  paid  the  purchase-money 
from  his  own  funds,  and  did  not  use  the  money  of  James 
K.  Pinkston  for  that  purpose,  and  was  not  repaid  bjsaid 
Pink8ton,^nor  with  said  Pinkston's  money,  but  with  th« 
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mouej  or  funds  of  Mrs.  Harper, — then  the  plaintiff  is  en- 
titled to  a  verdict,  if  the  jury  further  believe  th^t  the' 
deed  of  the  bank  to  plaintiff,  of  February  5th,  1849,  was  - 
then  executed  to  him,  and  that  the  bill  of  sale  from  him 
to  William  J.  McLemore,  and  the  deed  from  said  William 
J.  McLemore  to  him,  both  dated  February  9,  1849,  were 
severally  execated  at  that  time,  and  that  the  defendant 
had  the  possession  of  said  slave  at  the  eommenpement  of 
the  suit. 

'^3.  If  plaintiff  purchased  said  slave,  at  a  sale  made  by 
the  Branch  Bank  at  Montgomery,  under  the  mortgage 
executed  by  Pinkston,  which  was  read  in  evidence,  and 
which  was  honestly  made  to  secure  debts  due  from  him 
to  said  bank  in*  good  faith,  and  paid  the  purchase-money 
with  his  own  funds,  and  not  with  the  money  of  Pinkstoni 
(although  he  may  have  purchased  said  slave  for  the  sole 
and  separate  use  of  Mrs.  Pinkston,  and  at  her  request; 
and  although  Mrs.  Pinkston  may  have  pjaced  in  his 
hands,  to  buy  said  slave,  money  which  belonged  to  her 
said  husband,  but-which  he  used  in  some  other  way  for 
her;)  and  if  he  has  not  been  repaid  the  money  which  he 
thus  paid  for  said  slave,  by  said  Pinkston,  or  with  money 
or  funds  belonging  to  said  Pinkston;  and  if  the  several 
instruments  read  in  evidence — the  deed  irom  the  bank  to 
McLemore,  the  deed  from  him  to  William  J.  McLemore, 
and  the  deed  from  William  J.  McLemore  back  to  him — 
were  executed  as  they  purport  to  be ;  and  if  the  defend- 
ant was  in  possession  of  said  slave  when  this  suit  was 
commenced,-^then  the  plaintiff  is  entitled  to  a  verdict. 

"4.  If  Mrs.  Pinkston  placed  money  in  the  plaintiff's 
hands,  for  the  purpose  of  buying  said  slave  for  her,  for 
her  sole  and  separate  use,  which  money  was,  in  law,  the 
money  of  her  said  husband ;  and  plaintiff^  instead  of  using 
eaid  money  in  the  payment  for  said  slave,  in  fact  paid  for 
her  with  his  own  money,  and  not  with  the  money  or 
funds  of  Pinkston ;  and  he  has  never  been  repaid,  either 
by  Pinkston  or  Mrs.  Pinkston,  or  with  Pinkston 's  money, 
for  the  money  tl|U8  paid  ont  by  him;  and  if  said  mort- 
gage by  Pinkston  to  the  bank  waa  execated,  as  it  pur- 
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ported  to  be,  in  good  faith,  to  seca^e  the  debt8  therein 
stated;  and  said  debts  were  due  bj  him,  in  good  faith, to 
said  bank;  and  the  slaves  therein  mentioned,  including 
the  slave  now  in  suit,  were  sold  under  said  mortgnge,  in 
February,  1849,  and  were  bought  at  said  sale,  as  aforesaid, 
by  Moses  McLemore;  and  the  several  instrnments  read 
in  evidence — the  deed  from  the  bank  to  Hoses  McLemore, 
and  from  him  to  William  J.  McLemore,  and  from  faim 
back  to  Moses  McLemore — were  executed  at  the  tirae 
they  purport  to  have  been  ;  and  said  slave  was  in  the  de- 
fendant's possession  at  the  commencement  of  this  suit,— 
then  the  plaintiff  is  entitled  to  a  verdict. 

''5.  Although  :Mrs.  Finkston  may  have  made  state- 
ments in  a  bill  in  chancery,  which  were  sworn  to  by  her, 
this  does  not  preclude  her  from  showing  that  she  was 
mistaken :  it  is  only  an  admission,  and  its  being  sworn  to 
only  raises  a  stronger  presumption  of  the  truth  of  the 
statement,  or  of  her  belief  in  its  truth,  but  does  not  con- 
clusively establish  the  truth  of  such  statement,  if  there  is 
aufficient  evidence  before  the  jury  to  satisfy  them  that 
she  was  mistaken,  either  as  to  the  truth  of  the  statement, 
or  ks  to  the  inferences  which  she  or  others  might  draw 
from  it. 

"6.  That  the  order,  judgment,  or  decree,  made  in  the 
case  of  Brewster,  Solomon  k  Co.  and  others  against 
Finkston  and  Whitesides,  which  had  been  read  in  evi- 
dence, is  not  such  a  final  order  or  decree  that  an  execu- 
tion could,  issue  on  it,  exct^pt  for  costs. 

^'7.  That  the  execution  issued  in  said  cause  is  void. 

^^8.  That  the  decree  in  said  cause  cannot  be  looked  to 
or  regarded  by  the  jury  for  any  purpose,  and  the  execu- 
tion issued  on  it  cannot  be  looked  to  or  regarded  by  them 
for  any  purpose." 

The  court  refused  each  of  these  changes,  and.  the  plain- 
tiff excepted  to  their  refusal. 

The  court  charged  the  jury,  at  the  request  of  the  de- 
fendant, "that  if  they  believed,  from  the  testimony,  that 
the  assignment  read  in  evidence  was  exeoatedattbetitn^ 
of  its  date,  aud  that  the  debts  mentioned  in  it  were  real 
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asd  boi)afidMf  aud  tbftt  «aid  2\nk^ifm  accepted  the  assign- 
meat,  aud  took  poMaaeiua  of  all  or  part  of  tb.o  goods  and 
Dot^es  ^gned^aod  soRtha  gooda ^o  tak«D  possession  of 
ia  ISSS^and  iailad  oz  aeglactad  to  pay  over  tbe^  laonej 
receivedflrgm  tba  i»]d  to  tl^o  craditorr  who  wera  entitled 
to  it .  aodsr.  said  asaigiuaent;  wA  if  they .  believe,  also, 
tbat'  the  deqrei^  rend  in  erid^noe  .was  based  :irpoa  such 
failure  9;r  Di^lecty  nnd  that  aa  ^xocnlioa  vrae  issaed  on 
said  decree,  end  was  levied  by  the  defendant,  assh^rift; 
DQ  tiu9  slave  eaed  for;  mA  that. eaid  slave  was  sold  by  the 
defendaiit,  under  said  levy^  $nd'  that  said  Pinkston,  in 
1839  or  1840»^made  witbhis.aaid  wife  tbe  coj;itract  stated 
in  the  ^ill  inc^ianoery.  io  wbicb  she  was  complainant, 
whifslji  bad  been  i^e#^  iKi  evidence  by, the  deft^adant;  and 
tbat  said  slave  yas  puroh.ased'Withitfae.eerningB  of  Mrs. 
Piukston,  derivied  from  f«^d  <m)tittet,^ben  said  slave 
was  sofjject  to  the .  exeoutioii  ie^ed  pO'^id  d^ree  in 
chancery  agaihst  said.Pinkstoo."  The  plaintiff  exeepted 
to  the  giving  of  tjiis'oharjjev. 

All  the  jniling^  of  the  eourt.  to  .which,  as  abave  steted, 
exceptions  were^reservej  by  4;()e  plaintifif  are.  now  as- 
signed as  error.    •    .  .  •  ' 

Tho&  yTiuAkw^  4ad  J;r!a«  A^r  Elmoris,  for  appellant. 
^AXts,  JunoiP  &JaoksoX|  contra*  .  , 

A,  J.  WALKER,  a  J-~£Jane  T^isei.]— It  was  ob- 
jected  in  the  circuit  court  that  the^ew^  iio  decree*  for 
the  payment  of  jqaoney,  upoa  which, the ^/im/c/ckw  levied 
by  the  defen()an(  could  issi}e«  We  think  the  decree  of 
the  chancellor  i.o  vjrbich  be  nwik^ .a  reference  to.tbe  regis- 
ter, and  the  decree  ponfiraxing  the  register's  report,  when 
constmed  together,  and  in  reference  to  the  bill  and  to,the 
report  coufiro^ed,  amount  to  an  order  fo;*  the  payment  of 
the  several  suma  of  laoney  reported  by  the  register  to  be 
due  by  the  defendants.severally  to  the  respective  credit- 
ors, iM)twithstaadin|;  the  groas  informality  of  thf  decrees. 
Hufiaker  v.  Boriag^^B  Ala.  88;  Harland  v.  £astUod,  Har- 
din^ 600 ;  Honore  v^  CoU^esnil^  1  J.  J.  Karsh^  £06. 
89  • 
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[2-8,]  Mrs,  Pinkston  being  the  party  really  interested, 
and  fori^hose  benefit  the  ^ntt y^^i  br^tigfat,  as  shown  b^ytfa 
by  the  complaint  and  the  iJvWence,  her  adriilMions  were 
cotnp^tent  evidence  In  fliVor  of  the  adverse  party.  The 
blll'in  chancery,  which  waft  g;hen  In  Evidence,  was&wom 
to  by  her,  And  was,  therefore,  n6t  the  mere  allegation  of 
eonnsel,  bat  a  statfem'fent  df  fhcts,  adralssible  against  her. 
Durden  t.  Cleavelil^d,  '4  Ali|.  225.  Her  coVertnre  at  the 
time  when  the  affidavit  v^as  made  of  the  truth  of  her 
separate  Mil,  does  not  eixempt  her  from  the  operation  of 
the  rdle,  that  declaratiorts  are  evidence  against  parties 
making  them.  The  separate'an'eWer  of  ^fhne  covert^  made 
tinder  oath  by  her,  Is  admissible  against  her;  and  so  also 
must  be  her  separate  bill,  when  sworn  to  by  her. — 1  Dao. 
Ch.  PI.  &  Pr.  196,  For  these  reasons,,  there  was  no  error 
in  the  adniission  of  BIrs,'Pl'nkston*s  bill  in  ^vidence 
against  the  plAintlff'in  thts  suit. 

[4.5  It  has  been  decided  in  this  State^  that  the  hasband 
of  a  distributee  of  an  estate  would  not  be  a  competent 
witness  for  the  contestants  of  a  will,  where  the  interest 
of  such  distributee  would  be  enlarged  by  the  setting  aside 
of  the  will.— Walker  V.  Walker,  84  Ala.  469.  Of  coarse, 
the  distributee  would,  under  like  circumstances,  be  an 
incOthpetent  witiiess.  'A  recovery  by  the  plaintiff,  in  this 
case,  would  have  precisely  the  same  effect,  in  swelling  the 
distributive  share  of  the  distributees  of  Mrs.  Pinkston's 
estate^  as  the  setting  aside  of  the  will  in  the  case  cited 
would  have  had.  We  therefore  decide,  upon  the  author- 
ity of  that  case,  thnt  a  distributee  of  the  estate  of  Mrs. 
Pinkston  is  an  incompetent  witness  for  the  plaintiff;  and 
that  there  was  no  error  in  the  refusal  to  permit  James  K. 
Pinkston,  v^ho  was  a  distributee,  to  testify.    ,     * 

£5.]  The  argument,  upon  which  the  defense  in  this  case 
rested,  wais,  that  the  slave  In  controversy  was  sold  under 
a  mortgage  executed  by  James  C  pinkston ;  that  the 
slave  was  bought  at  that  saTe  Tiy  Moses  'McLemore ;  that 
Moses  JScLemore  conveyed  the  slave  to  Wm..  J.  .Mela- 
more,  who  corvveyed'  her.  back  Ip  Moses  Mctieraore,  in 
trust  for  the  separate  useofilr?,  f^inkstori,*  the  wife  of 
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James  K.Plnkston;  that  the  money,  with  which  Moses 
McLemore  bonght  and  paid  for  the  sla'^e,  was  famished 
by  Mrs.  Pinkston ;  that  this  money,  as  to  the  creditors 
of  Jiimes  E.  Pinl^stOQ,  was,  upon  the  principle  settled  In 
Plnkston  v.  McLemore,  (81  Ala.  W8,)the  property  of  the 
hHslNMd ;  that  the  eoraplieated  transaction,  which  resnlted 
in  a  eonveyanee  to  Mrs.  Pinkston,  was  a  contrivance  to 
TeM  her  wilh  the  titl^ ;  and  that  the  whole  transaction 
amcNinled  to  nothing  more  than  a  gift  by  James  E.  Pink- 
ston to  his  wife,  which  was  ^oid  as  to  the  debts  under 
which  the  property  was  sold,  because  they  were  existing 
at  the  time  of  that  transaction.  The  plaintilf  offered  to 
introduce  evidence,  for  the  purpose  of  showing  that  the 
money  received  by  Ifoses  McLenioro  from  Mrs.  Pinkston 
was  not  appropriated  to  the  payment  for  the  slave,  but  in 
a  di^rent  manner.  We  do  not  say  that  the'|^urpoBe,for 
which  the  evidence  was  offered,  was  illegal ;  but  we  think 
the  means  by  which  it  was  proposed  to  make  the  proof, 
was  wholly  inadmissible.  The  chanceiy  reebttl,  which 
was  ofiered  in  evidenoe  for  that  purpose,  was  res  inter 
alios  acta  as  to  the  defendant,  and,  therafere,  not  evidence 
against  him  Ibr  any  purpose. 

[6;]  Ooe  of  the  objections  xAade  to  the  itrat  charge 
given  by  the  eourt,  is,  that  a  trustee,  under  a  deed  of  Imat 
made  for  the  benefit  of  creditors  residing  is  another  State, 
does  not  become  the  debtor  of  the  creditocay  when  be  re* 
c«ves  moneys  which,  by  the  terma  of  tbe  deed,  were  to  be 
paid  over  to  s6ch  creditors ;  but  that  he  could,  only  be- 
oome  the  debtor  of  the  creditorsy  after  a  violation  by^  the 
trustee  of  his  duties,  or  after  deoNind  nseds  by  tlft  ered- 
itortf;  Tbie  question  is  conelvsivelTi  settled,  adaretiely  to 
the  appellant  who  niakes  tbe  objwtion,  by  tfas  decisiooa  ^ 
of  this  court  in  the  ctMs  of  Ftfoi  v.  C<^  (18  Ala.  585^ 
and  Gannard  v.  Eslava,  (SO  Ak.  Tftft:)  In  tbe  ibrmer  of 
tfaoee  cases,  it  was  decided^  that  ao  agent,  erbo  has  sold 
the  slave  of  bis  principal  on  a  6rklit^  and  preimeed  topby 
the  purchase-money,  when '  ooHectPed,  lo'lds  prMaeipa},  is^ 
within  the  ineaning  of  the  statutii  of '£nukds,adebtor; 
and  In  tbe  latt^f,  that  th^gtanter  in  a  deeAMMBtainii^.a 


604 SUPREME  COURT 

McLea^M  v.  Nuckolls. 

general  covenant  at  warrt^uty,  there  beiug  au  octtstandiDg^ 
adverse  title,  was  a  debtov  ot  the  grautee,  witbio  the 
meaning  of  the  «an^e  ataiate^-^See^  alao^  Hitchcock  v. 
Lukens,  8  For.  333.  The  iact  tbat  tlie  erevtitora  reiided 
in  another  State,  can  mak^  no  difference,  "So  diBtinotion 
cau  be  predicated  upoo  the  residence  of  tke  ci^itonk 

[7.]  We  do  not  tbink  thia  charge  obooj^MHia  to  a^iy  of 
the  other  objections  made  to  it.  It  is  oertotaljr  aol  ab^ 
stract^  The  evidence,  according  to  the  bill  of  ezeef  tioas, 
'certainly  conduced  to  show,  thai  Pinketonttbe  trustee, 
received  money  belonging  to  th^  trust  within  three 
months  after  the  date  of  the  deed  of  tru^t,.  (Feb.  3, 1838;) 
and  the  bill  in  chancery  of  Mrs.  Pifikston  ahows,  that  the 
agreement  between  her  frod  her  biiiband  was*  made  in 
1889  or  '40;  so  that  the  bill  of  exceptions  positively  in- 
dicates a  tendency  of  evideooe  to  aupport  the  proposition, 
that  the  indebtednpss  x)f  Pinkston  existed  before  the 
agreement  between  himself  and  his  wife  was  made.  If, 
however,  this  were  not  the  case,  we  would  presume,  in 
fayor  of  the  charge,  that  it  was  not  abstract;  there  beiag 
not)aiiiig  in  the  record  to  the  contrary. 

[8.]  In  the  case  of  Pinkston  v.  McLemore,  (31  Ala* 
898,)  it  is  distinctly  decided,  that  the  contract  between 
Pinkston  and  his  wife  wafl  ▼oid,  as  to  the  existing  cred- 
itors of  the  former;  and  that  the  earnings  of  the  wife, 
and  the  servtots  pot  under  her  control,  under  that  con-' 
tract,  were,  as  to  such  existing  creditors,  the  property  of 
the  husband.  It  follows,  that  if  the  slave  in  controversy 
was  bought  by  MeLemore,  the  plaintiff,  for  t^e  separate 
use  of  Mrs.  Pioketon,  with  bar  earnings  accruing  under 
the  agfWmeatwhh  her  iMsbftod,  then  the  transaction 
was,  as  to  thosa  wbo  ware  the  faaebaad*s  creditors  at  the 
time  of  such  agvaemeat,  •  purchase  of  the  property  for 
the  wife,  with  the  htubaivi'i  maney*  The  property  9o 
purehased  wo«14,  as  to  araditor$,  belofig  to  the  husband, 
aid  be  liable  to  th^r  deaaiids.  We  understand  thecharge 
to^assert  aothif^  oiore  thim .  thia. 

[8.]  The  plaintiff  Askad  eight  chargea,  which  were 
Mvarally  niftMid.    The  iM^.fcor  of  th^ee  ohAr|^  affin^ 
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the  plaintiff's  right  tok  rerdict,  if  the  jary  believe  eer- 
tain  facts  therein  dpeciCM.  The  k^ttn  ip«ohied  in  each 
one  of  those  charges,  whatever  might^be  th«ir  legal  eiSfect, 
it  Dot  met  and  avoided  by  other  facts,  certainly  do  not  rise 
to  an  irresiatible  inference  \h  favor  of  the  plaintiff's  right 
to  a  recovery.  For  example :  if  it  be  conceded  that,  upon 
the.faet^  presepted  in  each  one  of  those  several  charges, 
a  title,  good  as  to  the  creditors  of  Pinkston,  would  Tiave 
vested  io  the  plaintiff;  yet  no  right  to  a  recovery  would 
result,  upon  tboee  f(»eti,»  U:^^  ^^  ihown  in  reply,  that 
such  title  had  been,  before  the  levy  by  the  defendant,  d^ 
vested  in  ^ome  legal  manner,  and  vested  in  Pinkston,  the 
defendant  in  ^xecation.  The  bill  of  exceptions  does  not 
ftQ&lu  to  idt  oat  all  tha  evidence,  and  we  can  not  pre- 
.  iiime  that  it  dMik--S«^  Iim.  Co.  v.  Holcoinbe,.85  Ala. 
aa?.  A§4hefiMta«i«i  wUofa  tli«  plaiBtiff^  in  the  diarges 
asked,  pfedk»at^  hit  elaim  to  a  verdict,  were  of  such  a 
nature  that  their  legal  effect  would  be.snsceptible  of  being 
avoided  by  other  Acts;  and  As  the  bill  of  exeeptlons  does 
not  inform  us  whether  or  not  such  other  fa^ts  existed,  we 
can  not  deeide  that  the  refusal  of  those  charges  was  er- 
roneous. We  can  not  presume,  for  the  purpose  of  at- 
tribrttrng  error  to  the  coufti  the  non-existence  of  the  facts 
requisite  to  Jostiiy  those  refusals.— Phillips  v.  Peteet, 
86  Ala.  996 ;  Rupert  v,  Elaton,  i5.  79 ;  Wyatt  v.  Stewart, 
84  Ala.  716  J  D«ektvorth  v.  Butler,  81  Ala.  164. 

[lO.J  In  refusing  the  ifth  charge  requested,  the  court 
erred.  A  party  i<  not  estopped  from  denying  the  aver- 
ments of  a  b)H  ht  chancery,  although  sworn  to,  when  they 
are  offemd  iti  evidence,  in  an  Independent  suit,  against 
such  party,  'fb^  charj^e  was  not  abstract ;  for  the  bill  of 
eicc^eptions  setirftrth  evidence  of  a  payment  fbr  thejslave, 
iti  a  bill  of  exchange  accepted  by  Mrs.  HaVper,  which  had 
been  col lecrted  by  McLemore  fh)m  the  acceptor. 

From  what  hits  alteady  been  stidj  as  to  the  admissibility 
of  the  execution  in  evidence,  it  results  tbat  the  6th,  7th, 
and  8tb  charges  requested,  were  properly  refused. 

There  was  tio  error  in  giving  the  charge  which  was 
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a«ked  by  the  defendant     Tb#  reasaos  are  iodicaUd  i& 
oar  remark!  as  tatht  fircit  charge  given. 
BeFeraed  a«d  retxMaded. 


HEATH  vs.  DfiVAUGSjr. 

[ftLAHDfiR.J 

1 .   What  iJD<yrd$  are  aetiombie.  —Words  «{)6(teti  of  Ittioltker,  Impaliif g  V> 
him  tb6  tttftotofy  cfiSehse  of  4Miak  witb  dtm4$,KCU»,  99tU%)  \ 
are  not  Kotloaabkr,  tta^  Uie  ofl^«iM<k0»iio^,te9r^lveaatAl  t«r^i- 
tude,  aiKi  the  puau4»iiieni  fiffixed  i4>iX^  i|oti«iiMiMua* 

Appeal  from  ^Ue  Circuit  Cqurt  of  Cbfimbers* 
Tried  before  the  Hon.  Jom  Gill  Bho|;T£b. 

The  compl^iqt  ia  %h\%  Qf^e  iraa  in  the  foUowiog  words: 
^' James  Heath*     y.    Tht  plajntiff  claims .  of  tb^  de- 
vs.  >  fi^ndaDt  teo  thouaaqd  dollars  as  dam- 

Samuel  Devaughn.  J  ages  for  falsely  ac^  inalicioasly 
charging  him  wkh  the  crime  of  trading  with  slaves^  by 
speaking  of  and  concerning  him»  in  the  pjrf^ence  of  divers 
persons,  in  substance  as. follows;  'Have  you  not  been 
tradiiig  with  my  negroes '  ?  (mea^uogthe  qfgro  slaves  of 
defendant;)  ^ Youh^ve  b^en  trading  wHh  my  negroes, you 
old  rasoal ' — to- wit,  on  the  17th.  August,  1857, 

''The  plaintiff  claims  of  the  deffndaqt  t^n  thousand 
dollars,  also,  as  damages  fof  falsely  and  txialie|ous}y  eharg- 
ing  him  with  the  cringe  of  ^r^^mg  with>  slaves,  without 
the  copseat  of  the  loaster,  owp^^  or  oviersee^  of  aoch 
slaves,  by  speaking  of  and  sonoeraing  bil^^.i^  the  pres- 
ence of  divers  persons,  ia  substance  aa  follows :  '  H^ave 
you  not  been  trading  with  my  jiQgfoes '  ?  '  You  have 
been  trading  with  my  negroes,  you  old  rascal ';    '  He  has 
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been  trttdiag  with  my  iiegcoes  ' — to-wit,  on  the  17th  Au- 
gust, 1857/;  , 

Tba  cqxirt  suatained  a  demiirrer  to  the. coxn plaint,  oq 
the  gro^n4  ^bat  non^  of  t^e.  wpr^a  cha^god  were  action- 
able; anditfl  jaling  is  here  assigned.  i|8  eriror. 

Brock,  k  Qaumea^  for.  appelUnt^  ciited  the  following 
caaes :  Cogburn  y.  H^jwood,  Minor,  93.;  Perdue  v.  Bur- 
nett, i^.  138  ;  liillbouse  V.  Peck,  2  Bte^.  *P.  395.;  John- 
aoa  V.  Morrow,  U  l^orter,  525 ;  Dudley  v.  Horn,  21  Ala. 
379;  Smith  V.  Qafiard^  3).  Ala..  45 ;  Bissell  v.  Cornell, 
24  ^Wendell,  354;  Brool^er  v.  Coffin,  5  Johns.  188; 
13  Johns.  124,275. 

Allison  &  Andrews,  cortirk,  cited  Brooker  v.  Coffin, 
6  Johns.  188;  Widrig  v.  Oyer,i3  Johns,  124;  Martin  v. 
Btillwell,  13  Johns.  275;  Gibbs  v.  Dewey,  5  Cowen,  503  ; 
Fox  V.  Vanderbeck,  6  Oowen^  513 ;  (Joocjrieb  v.  Wolcott, 
8'Cowen,  281 ;  S.'.C.,  7  Cowen,  714;  Demarest  v.  Huring, 
6  Cowen,  76 ;  Shatter  ^1  Kiutzer,  iBinney,  542  ;  Frisbie 
V.  Fowler,  2  Conn.  7,07;  Oliapman  v.  .Gillett,  2  Conn. 
61;  Hopkins  v.  Beedle,  1  Caines'  Rep.  347;  Walker 
V.  Winn,  8  Mass..  248;  Miller  v,  filler,  8  Johns,  58; 
Bkaely  ir:  Bigg^  2  Har^  k  J.  A&d;  House  ▼.  Hoaee,  5  Har. 
k  J.  125 ;  Dodds  r.  Henty,  9  Mass.  26S. 

STONi;  J-— tJttly  5, 1861.J— We  de^m  it  uunecessary, 
la  thiscafie,  toj3O9i0idar  wbetlier  the  language  averred  in 
the  oomplaitt^.to  hatit  beei^spokea  bytbodefendant^  snf- 
fidiently  identifies  and  ehcug^s  the  defense  denounced  by 
section  8285  of  the  Code.— See  Code,  f'5224;  Perdue  v. 
Burnett,  Min.  138  ;  6turgenegger  v.  Taylorj  2Brev.  480. 
On  £inotber  gro^d,^  we  tUink  the  judgjneot  of  tha  ciircuit 
e^ortmuat  be  affiraied»  Tba  panisboMtit  for  trading 
iilegaUywitbiiavea  it  a  moaey  fineito  wbioh*  may  be 
added  imprisonment  in  the  county  jail,  not  exceeding  six 
m'ontfis. '  A' mere  trading  with  slaveis,  without  the  ct)n- 
a^ntofth§  oiaster,  owner,  or  overseer  of  such  slaves,  does 
DOt,  per  u^  involve  moral  turpitude ;  and4he  punishment 
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is  not  infamous^  in  that  sense  which  coostftuteB  the.wordr 
actionable  of  themselves. — Hillhouee  v.*  Peck,  2  S.  &  P» 
395;  Johnson  v.  Morrow,  9  Por.  625;  Dadfey  v.  Horn, 
21  Ala.  8T9  ;  Andrcss  t.  Koppenbeifer,  8  8.  kH.*  855 r 
McClung  V.  Ross,  5  Bin.  218;  Birch  v.  B'enton,  28  Mo. 
(5  Jones,)  153  ;  Speaker  v.  McKenzie,  ib.  255;  Qainn  v. 
O'Gara,  2  E.  D.  Smith,  898 ;  Young  r.  MHter,  S  HiTl,  22; 
McKee  v.  Ingalle,  4  Scam.  69.  See,  a1s6,  Sbuttlevii'orth 
V.  The  State,  85  Ala.  415,  and  authoritier  on  appelhee's- 
brief. 
Judgment  of  the  eireuTt  court  affirmed^ 


Ex  Paete    NORTH-EAST    &  south. west  ALA. 
RAILROAD  COMPANY- 

( 

1  APPLtCATIOH.jrOR  VAKDAVUS  TO  CtaCUlt  COURT.] 

1.  Leffishtifte  poieer  to  ttlimr  summary  remedy  9f  eorpof^ticn  agahi^t  dt- 
faulting  9iMkhs>ldm$>^A. tvmmatV  vtmedj  againat defirtiUIng vUnk- 
holders,  given  to  a  oor^ratioA  by  the  %ti  oC  its  ine^rporatJon,  ia 
no  part  of  its  corporate  franchises,  and  may  be  altered  or  modified 
by  the  legislature  at  pleasure. 

2.  **  JS^a^-lato**  appiiti  to  summary  prociedingis.— -The  flhit  section  of 
the  adt  *'  to  r«gu)ate  judicial  prvoeedings,"  aipproted  the  Sfh  Feb- 
ruary»  1861,  loid  obminoiilr  kn^wn  as  iha  "atpiy^lair,!'  <itotiof 
Called  Seeeioa  of  136l»  pu  3i)  wbiob  probiW^i  th#  :ren<Umn.of  Jnd^ 

;  ment  at  the  return  terip  of. any  ''suit,  'writ,  snmmcma^  eomplaiat 
or  bill,"  applies- to  a  annrtnary  proceeding  by,  notice  and  motion, 
on  thepartof  an  incorporate  ralli-oad  company,  against  a  delin- 
quent tto<ikholdeiP ;  )alihottgh'  the  charted  of  the  company  author- 
laea  the  renditiom  of  {udgmMit  in  ita  fisvor  at  Mie  relarn  t*na 
of  the  nQtioto,  pirorided  it  hM-  betn  Mnred  ivsaly  dv^  ^pnmow 
thereto. 

3.  Continuance  and  discontinuance  of  summor^ proceeding.^-- A  suBunary 
proceeding  by  notice  and  motion  will  be  discontinuecl,  unlees  some 
action  18  had  on  the  notice  at  the  return  ternft,  althbogh  the  '^stsy- 
law  "  prohibits  th«  t^dHlon  of  jud^mi^li  at  that  ♦erm ;  y«t  t!ie 
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plaintiff  may  keep  alive  his  notice, sl)y  having  it  docketed,  accord- 
ing to  the  rule  of  practice  adopted  at  this  term,  or  by  some  action 
of  the  court  continuing  its  existence. 

Appucatxon  for  a  mandamus  to  the  circuit  court  of  Tus^ 
kaloosa,  Hon.  Wm.  S.  Mudd  presiding,  to  compel  that  court 
to  render  judgment  in  a  certain  cause  therein  pending, 
wherein  the  Norrth-eaat  and  South-west  Alabama  Rail- 
road Company  was  plaintiff,  and  one  John  McClelland  was> 
defendant.  The  plaintiff  was  incorporated  by  an  act  of 
tiie  legislature  oi  this  State,  approved  Dec.  12,  1858^ 
(Session  Acts  185S-4,  p.  270 j)  and  the  14th  section  of  it» 
charter  gave  it  a  summary  remedy  by  notice  and  moti9n 
against  delinquent  stockholders,  or  subscribers  for  stock. 
The  suit  was  commenced  by  notice,  whick  was  served  on 
the  defendant  more  than  twenty  days  before  the  return 
term.  The  cixcait  court  refused  to  render  judgmen{  at 
the  return  term,  on  the  ground  that  the  fourth  section  of 
ii»  <' stay-law"  of  February  8,  1861,  applied  to  such 
CMOB ;  and  this  refusal  is  made  the  ground  of  the  present 
.apt>lication  to  this  oourt. 

E.  W.  PiCKf  &r  the  motioB. 

B.  W.  WALKER,  J.--[July  12, 18ftL]— By  the  14tb 
aectiou  of  the  act  "  to  iocorporate  the  North-east  and 
South-west  Alabama  Bailroad  Company,"  it  is  provided, 
that  upon  the  &ilure  of  any  stockholder  to  pay  his  calls 
of  stock,  the  eorporatiao  "  may  move  the  circuit  court 
of  the  county  in  which  the  stockholder  resides,  for  judg- 
ment at  the  tkua  at  which  sqch  motion  is  made,  twenty 
days'  notice  being  given  him  of  saidnaotion.  The  notice 
may  be  isaaad  by  the  pvesideot  of  the  corporation,  and 
•arred  by  the  sherift;  who  shall  be  entitled  to  one  dollar 
therefor,  to  be  taxied  in  the  bill  of  coets ;  and  upon  such 
jodgment,  execution  shall  issue  as  in  other  cosee.*' — 
Ants  185S-4y  p.  275. 

[1.]  Of  the  power  of  the  legislature  to  control  and 
moalHy,  at  its  pleaaore,  the  aummory  remedy  here  bo- 
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stowed  upon  the  corporatk>u,  to  the  same  extent  that  it 
can  regulate  the  remedies  for  the  enforcement  of  con- 
tracts between  private  individuals,  we  entertain  no  doubt 
Bank  of  Columbia  v.  Okely,  4  Wheat.  244-5;  Howard 
V.  Ky.  &  Lou.  Lus.  Co.,  13  B.  Monr.  285-6;  AngellCorp. 
§  769. 

[2.]  The  question  is,  whether  the  legislature  has  exer- 
cised the  power  here  asserted.  The  court  below  decided 
that  it  has,  and  held,  that  the  remedy  given  by  the  14th 
section  of  the  act  of  incorporation  is  so  far  affected  by 
the  act  approved  February  8, 1861,  commonly  known  as 
"the  stay-law,"  that  the  corporation  is  not  entitled  to 
have  its  motion  heard  at  the  term  to  which  the  notice  is 
returned,  although  the  notice  has  been  served  more  than 
twenty  days  before  the  motion  is  made. 

The  1st  section  of  the  a<?t  last  referred  to  provides, 
"  That  hereafter,  in  the  commencement  of  any  suit  in 
any  of  the  courts  of  law  or  equity  in  this  State,  the  court, 
to  which  any  snit,  writ,  summons,  complaint,  or  bill,  may 
be  made  returnable,  shall  be  doomed  and  held  as  the  re. 
turn  term  of  such  suit,  writ,  sniumons,  complaint,  or  bill, 
and  the  same  shall  stand  tor  trial  at  the  next  succeeding 
regular  term  of  such  court  appointed  by  law  to  be  holden 
after  such  return  term ;  and  the  parties  in  the  law  courts 
shall  not  be  required  to  plead  at  the  &rst  term,  except 
that  pleas  in  abaterfient  shall  be  filed  as  now  required  by 
law."— Acts  of  Called  Session  of  1861,  p.  8. 

The  language  here  employed  is  certainly  as  compre- 
hensive as  could  be  desired.  The  words  of  this  section, 
standing  by  themselves,  are  broad  enoagh  to  embrace  a 
summary  prooeeding,  by  notice  and  motion,  in  the  cir- 
cuit court.  Such  a  proceeding  is  a  sqit  in  a  court  of  law; 
and  the  words  here  used  are,  "in  the  comai«»oement  «f 
any  suit  in  any  of  the  courts  df  law  or  eqaity  io  this 
State,  the  court  to  which  any  suit,  writ,  sammoos,  com* 
plaint,  or  bill,  may  be  mode  retamable,"  ko.  Theaeeof 
all  these  terms  clearly  implies,  that  the  stfit&te  was  in- 
tended to  apply  to  sutU  not  begun  by  writ,  strratnons,  or 
complaint,,  as  well  as  to  those  which  aM.    In  Alabama^ 


r 


_J OF  ALABAMA.         611  . 

Ex  parte  K^orth^east  and  South-west  Alabama  Railroad  CompaBy. 

Tennessee  Kivers  R.  R.  Co.  v.  Harris,  (25  Ala.  232,)  it  was  . 
held,  that  a  proceeding  by  notice  and  motion  on  the  part 
of  a  railroad  company,  against  a  delinquent  stockholder, 
is  *^a  sfiit"  within  the  meaning  of  section  2398  of  the 
Code.  So,  in  Ez  parte  Robbins,  (29  Ala.  77,)  it  was  de- 
clared that  an  action^  commenced  by  original  attachment, 
is  within  the  provisions  of  section  2396  of  the  Code, 
thongh  the  words  of  that  section,  literally  construed, 
seem  applicable  only  to  suits  begun  by  summons  and 
complaint.  In  Stanley  v.  Bank  of  Mobile,  (23  Ala.  662,) 
it  was  held  that,  in  a  proceeding  by  notice  and  motion, 
the  issuing  of  the  notice  is  the  commencement  of  the 
suit,  and  prerents  the  statute  of  limitations  from  creating 
a  bar,  although  the  tnotion  for  judgment  is  afterwards 
delayed.  And  the  notice  serV^es  the  double  purpose  of 
writ  and  declaration. — Jemison  v.  P.  k  M.  Bank,  17  Ala. 
754;  Stanley. V.  Bank,  supra;  Griffin  v.  Bank,  6  Ala. 
908(910). 

But  we  are* not  left  alone  to  the  words  of  the  1st  sec- 
tion. The  5th  section  provides,  that  **  the  provisions  of 
this  act  shall  not  be  held  to  apply  to  suits  of  any  descrip- 
tions or  judgments  in  any  court  against  defaulting  public 
officers,  for  failing  to  pay  over  money,  or  for  any  breach 
of  the  duties  required  of  them  by  law."  It  is  plainly  to 
be  implied  from  this»  tbiit,  bnt  for  the  speeial  exception  * 
hem  made,  svnmiary  j^roceedings  by  notice  and  motion 
againM  sberiffi  and  other  public  officers,  would  be  sub- 
ject to  the  provisions  of  this  act.  The  object  of  the  leg- 
islature was  to  reach  all  suits,  except  those  especially 
Aamed  in  the  5th  saetion;  aud  suits  in  which  judg- 
ment is  obtained  on  notice  and  motion,  areas  much  with- 
in the  intention  of  the  law,  as  those  cbmmenced  in  the 
Qsual  mode. 

£8.]* The  rule  cjeclar^d  in  pur  former  decisions,  in  ref- 
eranoe  to  prOoMdings  by  aotioa  and  motion,  is,  that  some 
action  ingat  b«  had  on  the  notieo  at  the  time  specified  in 
it ;  or  the  law  will  presntne  that  the  party  has  abandoned 
his  intention  of  proceeding  oh  it,  and  he  cannot  after- 
wards move  the  coqr.t  for  judgment  6n  such  motion.- 
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Broughton  v.  Bank,  6  Porter,  48 ;  Armstrong  v.  Robeii- 
son,  2  Ala.  164 ;  Gary  v.  Bank,  11  Ala.  771 ;  Evans  v. 
Bank,  12  Ala.  788.  Under  the  act  of  February  8, 186l,  the 
motion  cannot,  as,  we  have  seen,  be  heard  at  the  retaro 
term  of  the  notice,  against  the  objection  of  the  defend- 
ant ;  bat  the  plaintift  can  keep  alive  his  notice,  by  having 
it  docketed,  according  to  the  rale  adopted  at  this  term, 
or  by  any  action  of  the  court  continuing  its  existence; 
and  it  will  then  stand  for  trial  at  the  next  succeeding 
regular  term. 

As  the  ruling  of  the  circuit  court  was  correct^  we  need 
not  inquire  whether  there  would  have  been  a  remedy  by 
mandamus^  if  it  had  been  erroneous. 

Motion  overruled. 


ANDERSON^S  EX'R  vs.  AlfDERSOFS  HEIRS. 

[riNAL  SBTtl.EMENT  OF  KXBCntO&*8  ACCODNTS.'] 

1.  Married  woman' $  law  of  1848  iia«  7««r««M^iM.^Tli«  U^  is  setlltd  ill 
fhii  State,  that  th«  •ct  of  Mar^h  I,  i648,.t«ciiruig  tojnarrte4««' 
men  their  8ei>sraie  estates,  doos  pot  afect  tb«  husband's  right  to 
reduce  to  possession  hi«  wife's  cbo«^  in  action  which  accrued  prior 
to  the  passage  of  that  statute. 

2.  Hii^barKTs  martial  rights ;  redudion  of  tcif^s  eliotes  in  aetion  toyth  ' 
teMibn ;  distribution  of  decidinft  eH&tt  h^  wfiienf.^WheM  the  ali^f* 
belonging  to  a  d^cedenVs  mUte  rMi*in'Q»diHdtd»  after  the  pif- 
went  of  his  debtt  And  the  final  aettUqi^ntof  tkeAdfaiiMstratioo^oii 
his  estate,  and  are  afterwards  divided  by  consent  azDongthepet- 
cral  distributees,  who  execute  Veciproc^l  conveyancet  to  etch 
other  for  their  respective  shares ; — fhe  husbBn^  of  otte  of  th«  fe- 
male distribtttoca  thereby  aeqti4r«i  a  co»pI«fe 'equitable  CHI*  to 
the  slayea  allotC^  to  hi2]i«iid  kit  irif#;$  4^4^  on  hi»4««th»  wldli 
thufi  in  po9se«|Biou  of  tb^ipV  hi*<P^»<>fl^  r0prMtntAl«Ye  I0  ohaifo- 
able  with  them  ^i  belonging  to  his  eatate. 

3.  AUotvance  of  eouiud  feti  to  executor :'-^0n  final  settlement  of  the 
accounts  of  an  executor  or  admliustrat<Jr,  he  fs  not  entitled  to  a 
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credit  for  counsel,  fees  paid  by  him  on  account  of  services  rendered 
in  contesting  a  |»roper  eharge  against  him. 
^»  AH^wanci'^/^M  ta  guardian  (tddiiem. — An  ezecator  or  administra- 
tor can  not^»mpiaiun,.on  error,  of  the  aliowai^ce  of  compensation 
to  the  guardian  ad  litem  of  the  infant  distributees,  on  final  settle- 
ment of  hiB  accounts  and  vouchers,  since  he  is  not  thereby  preju- 
diced. 

Appeal  from  the  Probate  Court  of  Greene. 

Ik  the  matter  of  the  estate  of  James  A.  Anderson,  de- 
ceased, on  final  seitement  of  tlTe  accoants  and  vouchers 
of  John  B.  Thompson,  the  executor.  The  executor  asked 
leave  of  the  court  to  amend  his  inventory,  by  striking  out 
the  names  of  several  slaves  which  were  included  therein, 
on  the  ground  that  they  were  so  included  by  mistake ; 
and  to  allow  him  a  credit  for  $450,  paid  by  him  to  the 
testator's  widow^to  whom  he  had  surrendered  said  slaves, 
for  their  hire  during  the  time  he  had  retained  them.  The 
distributees  resisted  each  of  these  motions,  and  alto 
moved  the  court  to  charge  the  executor  with  the  hire  of 
said  slaves  from  the  time  he  delivered  them  up  to  the 
widow.  On  the  evidence  adduced  touching  these  mat- 
ters, (the  material  portions  of  which  are  stated  in  the 
opinion  of  the  court,)  the  prohate  court  decided  each  of 
the  motions  against  the  executor;  and  he  reserved  excep- 
tions to  Its  several  rulings,  as  also  to  its  refusal  to  allow, 
him  a  credit  for  counsel  fees  paid  by  him,  for  services  ren- 
dered on  the  settlement,  and  to  the  allowance  of  comp'en- 
satidn  to  the  guardian  ad  litem  of  the  infant  distributees. 
All  the  rulings  of  the  probate  court,  to  which  exceptions 
were  reserved  by  the  executor,  are  now  assigned  as  error. 

Wm.  p.  Webb,  for  appellant. 
W.  Coleman,  contra. 

A.  J.  WALKER,  C.  J.— [July  IS,  1881.]— The  main 
question  in  this  case  is,  whether  the  appellant  was  charge* 
.  able,  upon  tke  final  settlement  of  his  accounts,  as  the  ex- 
ecutor of  the  will  of  James  A.  Anderson,  deceased,  with 
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a  negro  woman,  Jane,  and  her  children^  and  with  their, 
hires.     The  appellant's  testator  died  in  possession  of  the 
slaves,  and  they  were  included  in  the  inventory  as  a  part 
of  the  estate  of  the. deceased.    But  the  executor  after- 
wards delivered  the  slaves  to  the  widow,  and  paid  hire  to 
her  up  to  the  time  of  delivery.    The  executor  was  legally 
justifiable  in  delivering  the  slaves,  and  pajiog  hire  ibr 
them  to  the  widow,  if  they  belouficed  to  her.     For  the 
executor  it  is  contended,  that  thO' slaves  belonged  to  tht 
widow  ;  and  for  the  children,  that  they  were  the  property 
of  the  testator.    It  appears  from  the  bill  of  ^xceptionii 
that  the  wife  of  James  A.  Anderson,  the  deceased,  is  the 
daughter  of  John  Spaight;  that  John  Spaigbt  died  in 
1825,  leaving  a  widow  and  three  children ;  that  the  slave 
Jane  belonged  to  his  estate;  that  there  was  an  adminis- 
tration upon  the  estate;  that  there  was  a  final  settlemeot 
of  the  administration,  and  a  discharge  of  the  administra- 
tor and  administratrix;  that  the  debts  of  the  estate  were 
paid ;  that  Jane  and  the  other  slaves  of  the  estate  were 
left  undivided,  and,  after  the  settlement  of  the  adminis- 
tration, remained  collectively  under  the  charge  of  the  ad- 
ministratrix, who  was  the  widow  of  the  deceased,  and  her 
son;  that  in  1812  the  appellant's  testator  intermarried 
with  Elizabeth  V.  Spaight,  one  of  the  distributees  of 
Spa>ght>  estate^  and  that  th^n  the  widow  of  Spaight  placed 
Jane  in  the  possession  of  the  testator  and  his  wife,  to  be  i 
held  as  a  loan  until  a  division  was  had ;  that  the  children 
of  Jane  have  been  born  since  that  time;  that  Jane  and 
her  children  remained  in  the  possession  of  James  A.  An- 
derson, the  testator,  until  1849,  when  the  distributees  of 
the  estate  of  Spaight  made  a  division  of  the  slaves  be- 
longing to  that  estate,  including  Jane  and  her  children, 
and  joined  in  a  conveyance,  reciprocally  conveying  to 
each  other  their  respective  shares ;  that  Jane  and  her  chil- 
dren were  allotted  to  Andersou  and  bis.wife,  and  that 
they  afterv^rards  were  iu  the  possession  of  Anderson,  until 
be  died.    Upon  these  factp,  did  Jaae  and  her  children 
belong  to  Aoderson,  or  to  his  wjfe,  at  the'  time  of  his 
death?- 
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Without  deciding  the  point,  we  grant,  for  the  purposes 
of  this  opinion,  that,  until  the  division  in  1849,  the  slaves 
Jane  and  her  children  belonged  to  the  estate  of  John 
Spaight,  deceased ;  and  that,  the  siatna  qf  the  slave  prop- 
erty of  that  estate  was  such^  that  an  absolute  right  to  his 
wife's  interest  in  it  did  not  vest  in  James  A.  Anderson, 
jure  mariH^  before  the  division  in  1849.  Bj  marriage,  a 
husband  had,  by  the  common  law,  a  right  to  reduce  his 
wife's  choses  in  action  to  possession,  and  thus  acquire  a 
title  to  the  same  during  the  coverture.  The  first  statute 
'securing  to  married  women  their  separate,  estates,  was 
adopted  oH  the  1st  Mftrch,  1848.  From  1842  to  March 
Ist,  1848,  James  A.  Anderson's  relation  to  his  wife's  chose 
in  action,  consisting  of  a  lawful  claim  to  a  distributive 
share  of  the  slaves  of  her  decetised  father's  estate,  was 
'  governed  by  the  common  law.  The  common  law  gave 
him  a  right  to  reduce  his  wife's  distributive  share  to  pos* 
aesston,  at  any  time  during  the  coverture.  This  right 
w»8  not  taken  away  by  the  adoption  of  the  married  wo- 
n(iatt'e  law  of  March  1st,  1848,  but  remained  as  complete 
and  effective  after  the  passage  of  that  law,  as  it  was  be- 
fbre.«  The  law  has  been  so  settled  in  this  State  by  the 
decisions  in  Eidd  v.  Montague^  (19  Ala.  619j)  and  Sterns 
T.  Weathers,  (SO  Ala.  712.)  See,  also.  Manning  v.  Man* 
Ding,  24  Ala.  386 ;  Hardy  v.  Boas,  39  Ala.  168 ;  Sharp  v. 
Bums  k  Coles,  85 'Ala.  658. 

It  is  probable,  that  the  position  which  has  been  taken 
in  this  State,  upon  this  subject,  is  irreconcilable  with  the 
position  of  the  appellate  court  of  Mississippi,  in  reference 
to  a  kindred  question. — Clark  v.  MoCreary,  12  S.  &  M. 
847 ;  Duncan  v.  Johnson,  33  Miss*  180.  But  the  doctrine 
announced  by  this  court  necessarily  Controls  the  title  of 
property  to  a  large  extent,  and,  having*  been  racognized 
aa  law  for  ten  years,  is  not  now  open  fbr  controversy. 
We  do  not  wish,  boweiver,  to  b^  understood  as  insinuating 
a  doubt  of  the  oorrectnciBe  #f  it;for  we  are  inclined  to, 
tiiink,  that  it  is  sustaiaed  byJatidaetory  reasoning  in  th^ 
decision'  of  Kidd  v.  Ifontague,  where  it  was  firs^  •^^ 
noaneeA. 
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[2.]  By  virtue  of  the  principle  above  stated,  James  A, 
•  Anderson  had  a  right,  notwithstanding  the  act  of  March 
1st,  1848,  to  go  on  and  redace  to  possesaion  his  wife's  dis- 
tributive ibterest  in  the  slaves  of  her  fi^th^x's  estate  ^  a^d 
if  he  did  so  in  his  life-time,  ^  complete  title  v^t^d  in  him, 
to  the  exclusiofi  of  hia  wife.  •  The  division,  bj  the  eon* 
curring  consent  of  all  the  4istribuUe3r  mftj  not,  accord* 
ing  to  previous  deeieionsof  tbiscoort,  have  bad*  the  effeot 
of  vesting  the  reap^tiVe  distribateeewith  the  legal  titlo. 
But,  as  the  debts  of  the  estate  were  paid,  and  a  final  set- 
tlement of  the  admiDistration  l^^d.  be«o  ctf^spted,  the  divi«* 
sion,  and  reciprocal  ednveyaQces  of  the  distribatees,  cep> 
tainly  had,  at  leapt,  the  effeo^of  liisresti^ig  each  with  the 
equitable  title. — Marshall  v.  Cr»w,  28  Ala.  278 ;  Vaoder* 
veer  v.  Alston,  16  j^la.  494 ;  Bethea  v.  McOolI,  5  A\tL 
808;  Miller  v.'Eatman,  U  Ala.  60[9.  A  court  o{  chan- 
cery would^  upon  a  suitable  application,  have  ordered  a 
division ;  and'thotte  who  were  interested  may,  by  conaeati 
do  that  which  might  have  been  arGOompHsfaed  through  the 
agency  of  a  court  of  obancety.  The  wife  of  James  A, 
AnderaoB  having,  hj  the  division  aqd  deed^  acquired  a 
title  to  tHe  slaves  ^ane  and  her  children,  even  though  it 
was  purely  equitable,,  and  baviAg  poeeession  thereafter, 
the  husband,* by  Tirlue  of  bis  right  t6reduee  to  poesj&ssioii 
his  wife's  cboseSf  acquired  at  l^ast  aa  ^q^itable  title, 
which  is  not  affected  by  the  matfied  Roman's  law« 

The  executor  was  guilty  of  a  palpable  breach  of  duty 
in  surranderiog  the-  pmperty  thas  held  by  hia  tediatpc» 
and  the  eourt  properly  charged  him  oq  account  ther^c^ 

[3.]  The  e»otttoe  was  aot  entitled  to  a  aredit  for  the 
fee  paid  hU  eounsel,  on  aoeaant  of  aaryioea  rendered  ia 
support  of  the  attempt  to  reliare.himaelf  from  thaohai^ 
for  the  slarea  Jaoe  and  h^r  oh»}d;rep.  :  The  liU[|^ion  upcm 
that  aobjact  wts  produ#ed  hy  hie  owp  error,  aod  b/ «sl 
attempt  to  obtain  the  eaoctioa  oif  that  ern>r  by  the  court. 
'For  the  fees  of  eoaatel  ta  laniedit  a  litlgfiticfa,  the  estate 
)Qght  9ot  to  be  oharged.-'M^Bnitli  v^  Eii»g>  at  Jaae  tera, 

im. 

[4.]  If  there  was  any  error  ta  making  the  allowaoee  to 
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the  gaardian  ad  litem^  it  was  one  which  did  not  prejudice 
the  appellant. 

It  is  not  necessary  for  us  to  notice  the  ruUnes  on  qaes- 
tions  of  evidence.  They  have  n^  been  presented  by  coun- 
sel in  argument;  and  it  is  very  clear  that  the  court  has 
committed  no  error  in  those  rulings,  which  would  have 
changed  the  result. 

Affirmed. 


LAWRENCE  vs.  JONES. 

[MOTia«  TO  AMBND  BZECUTION.J 

1.  Damages  onajtrmance  (^f  judgment, — On  the  affirmance  of  a  judg- 
ment which  ha8  been  superseded,  (Code,  {8032,)  the  ten  per  cent, 
damages  should  be  computsd  on  the  amount  of  the  original  judg. 
ment,  and  not  oo  that  sum  with  the  interest  thereon  up  to  the 
time  of  the  affirmance. 

Appbal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  K.  Hbnry. 

The  appellant  in  this  case  recovered  a  judgment  against 
the  appellees,  in  the  circuit  court  of  Montgomery,  on  the 
9th  June,  1869,  for  $8,000  damages,  besides  costs.  The 
defendants  removed  the  case,  by  appeal,  to  the  supreme 
court,  and  gave  bond  with  surety  to  supersede  the  judg* 
meiit.  The  judgment  was  affirmed  by  the  supreme 
court,  at  its  June  terra,  1860 ;  and  that  court  rendered  a 
judgment  against  the  defendants,/* for  the  amount  of 
said  judgment,  ten  percent,  damages  thereon,  and  costs/' 
When  this  judgment  was  certified  to  the  circuit  courts 
the  clerk  of  that  court  issued  an  execution  against  the 
defendants,  for  $8,000,  the  amount  of  the  original  judg- 
ment, ''and  $800  damages  awarded  by  the  supreme 
court,  besides  the  sum  of  $76  25  costs/'  At  the  next 
40 
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ensuing  term  of  the  circuit  coarty  tite  plaintift  moved  ta 
amend  the  execution,  by  striking  out  j^SOO,  as  the  dam- 
ages awarded  by  the  supreme  courty  and  inserting  in  lieu 
thereof  ten  per  cent,  of  the  original  judgment  with 
the  ijiterest  thereon  up  to  the  day  of  the  affirmance. 
The  circuit  court  overruled  the  motion,  and  the  plaintiff 
excepted  to  its  decision;  and  he  now  assigos  the  samea» 
error. 

GoLDTWHAiTE,  RiCE  &  Sbmple,  for  appellant. 
Watts,  Judge  &  Jacksoh,  contra. 

STONE,  J.— [February  27, 1861.]— Section  3032  of  the 
Code  declares,  that  when  a  money  judgment,  whicji  has 
been  superseded  by  appeal  to  this  court,  and  bond  with 
surety  given,  is  affirmed  in  this  court,  the  judgment  here 
rendered  shall  be  **for  the  amount  of  the  affirmed  judg- 
ment, ten  per  cent,  damages  thereon,  and  the  costs  of 
the  supreme  court."  In  this  case,  we  are  required  to  de- 
cide, whether  the  ten  per  cent,  damages  is  limited  to  the 
«um  shown  in  the  face  of  the  judgment  appealed  from,  or 
includes  that  sum  with  interest  thereon  up  to  the  timeof 
the  affirmance. 

If  this  were  a  new  question,  uncontrolled  by  the  pre- 
vious practice  of  the  courts,  it  might  admit  of  contro- 
versy, what  is  the  true  amount  ^i  the  affirmed  judg- 
ment, on  which  the  ten  per  cent*  damages  should  be  oom- 
pvted.  We  do  not,  however,  feel  at  liberty  to  enter 
upon  this  inquiry  at  the  present  advanced  epoch  in  our 
judicial  history.  A  statute,  similar  to  the  one  under  dia- 
eussion,  was  in  force  in  this  State  for  forty  years. — See 
Clay's  Digest,  809,  §  20.  We  are  convinced,  that  the 
uniform  practice  of  the  courts  has  been,  to  compute  the 
damages  only  on  the  principal  sum  of  the  judgmeat. 
^^This  having  been  the  constraotion  of  the  act  for  so  long 
a  time,  and  the  practice  having  been  to  aniversal,  we  do 
not  feel  at  liberty  to  disturb  it."^*QamB  ▼.  Bice,  17  Ale. 

Affirmed. 
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HARRISON  V3.  McORARY. 

[bill    in  ■qniTT  rOK  SPBCIFIC   PBRFORlfANCB    OV   AWARD,  flBTTLBHENT   OF 
PARTNBBSaiF    ACCOUNTS,    INJUNCTION,    4C.] 

1.  Injunction  of  action  at  law. — A  court  of  equity  will  not  enjoin  an 
&cti6D  at  law  for  a  trespass,  on  the  ground  that  the  plaintiff  there- 
in is,  and  was  at  the  time  of  the  alleged  trespass,  indebted  to  the 
defendant  onacoountof  other  matters,  and  is  insolvent. 

2.  DUsdulion  of  injunction,  tvithout  dismissal  of  bill. — An  ii\junction 
may  properly  be  dissolved  for  want  of  equity,  where  the  allega- 
tions of  the  bill  are  not  sufficient  to  authorize  the  interference  of 
the  conrt  by  irguncUon,  although  the  bill  piay  be  retained 'for 
other  relief. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  Jamxs  B.  Clark. 

Thb  complainant  in  this  case,  L.  C.  Harrison,  and  P.  B. 
McCrary,  the  defendant,  formed  a  mercantile  partnership 
in  October,  1861 ;  the  business  to  be  conducted  in  the 
town  of  Summerfield,  in  Dallas  county,  and  to  continue 
for  the  period  of  five  years,  unless  sooner  dissolved  by 
agreement.  On  the  22d  December,  1858,  Harrison  bought 
out  McCrary 's  interest  in  the  firm,  and  employed  him,  at 
a  fixed  salary,  to  collect  the  outstanding  debts ;  and  the 
profits  and  losses  of  the  business  up  to  that  tinxe,  as  shown 
by  the  books,  were  adjusted  between  them  by  written 
agreement.  It  was  soon  afterwards  discovered  that  the 
data  on  which  this  agreement  was  based  were  incorrect,  and 
the  parties  thereupon  entered  into  another  written  agree- 
ment, which  provided,  in'  substance,  that  the  settlement  be- 
tween them  should  be  made  according  to  the  principles  of 
the  original  articles  of  partnership,  instead  of  the  second 
agreement  above  mentioned.  Not  being  able  to  settle 
the  partnership  accounts  between  thems^ves,  the  parties 
entered  into  a  written  agreement,  under  seal,  dated  the 
28d  September)  1857,  to  submit  the  matters  in  dispute  to 
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arbitration  ;  the  award  to  be  entered  up  a^  tbejadgmcnt 
of  the  circuit  court,  under  the  provisions, of  the  Code.  • 
On  the  4th  May,  1858,  an  award  was  made  1)y  two  of  the 
arbitrators,  deciding  that  McCrary  was  indebted  to  Har- 
rison in  the  sura  of  $5,767  67.  This  award  was  filed  io 
the  office  of  the  circuit  clerk,  and  an  execution  was  there- 
on issued  against  McCrary,  which  was  levied  on  four 
slaves;  and  these  slaves  were  afterwards  sold  under  the 
execution,  and  were  purchased  at  the  sale  by  Harrisoa. 
At  the  term  of  the  circuit  court  to  which  the  cxecntion 
was  returnable,  McCrary  made  a  motion  to  quash  it,  and 
to  set  aside  the  award  ;  aud  his  motion  having  been  over- 
rule 1,  he  excepted  to  the  ruling  and  decision  of  the  cir- 
cuit court,  and  sued  out  an  appeal  to  the  supreme  court, 
where,  at  the  June  term,  1860,  the  judgment  of  the  cir- 
cuit court  was  reversed,  and  the  cause  remanded, — the 
supreme  court  holding,  thttt  *^the  award  was,  at  least 
prima  facie^  void."— See  the  case  reported  in  86  Ala.  577. 
.  Soon  after  the  levy  of  the  execution  on  the  slaves,  (at 
what  precise  time  does  not  appear.)  McCrary  brought  an 
action  of  trespass  against  Harrison,  to  recover  damages 
for  the  taking  of  the  slaves ;  and  that  action  was  pending 
on  the  7th  July,  1860,  when  Harrison  filed  his  bill  in 
equity^  against  McCrary, — alleging,  in  addition  to  the 
facts  above  stated,  that  McCrary  was  largely  indebted  te 
him  on  account  of  the  partnership  transactions  between 
them,  and  was  insolvent.  The  prayer  of  the  bill  was, 
that  the  action  at  law  migbt'be  perpetually  enjoined,  and 
the  award  specifically  performed ;  or,  in  the  event  the 
court  should  decline  to  decree  a  performance  of  the 
award,  that  an  accouDt|might  be  taken  of  all  the  partnership 
transactions,  and  that  the  value  of  the  slaves,  with  their 
hire,  Alight  be  applied  to  the  satisfaction,  pro  ianiOj  of  the 
amonnt  which  might  be  founddne  to  the  complainant;  aud 
the  general  prayer,  for  other  and  further  relief,  was  added 
On  the  filing  of  this  bill,  an  injunction  waa  granted  by  a 
circuit  judge.  After  patting  in  an  answf^r,  in  which  was 
incorporated  a  demonrer,  the  defendant  moved  the  obaii- 
cellor  to  dismiss  the  bill  for  want  of  equity,  and  to  dia- 
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golve  the*  iujunction.  On  the  hearing  of  this  motion,  the 
chancellor  dissolved  the  injunction,  but  refused  to  dismlsa 
the  bill  for  want  of  equity  ;  and  the  dissolution  of  the 
injunction  is  now  assigned  as  error  by  the  complaiuaut* 

Byrd  &  Morgan,  for  appellant,  cited  Story's  Equity, 
5§  893-97,  901,  902,  905,  907,  957-58;  Harrell  v.  Ells- 
worth, 17  Ala.  676;  Burden  v.  Stein,  27  Ala.  104. 

Pbttus,  Pequbs  &  Dawson,  contra^  cited  Hamilton  v. 
Adams,  15  AlaJ  596;  Wiggins  v.  Armstrong,  2  Johns. 
Ch.  144;  Norris  v.  Norris,  27  Ala.  519. 

R.  W.  WALKER,  J.— [June  28, 1861.]— There  was  no 
error  in  the  decree  dissolving  the  injunction.  Tiie  com- 
plainant admits  that  he  committed  a  trespass  in  talking 
and  carrying  away  the  defendant's  slaves;  and  he  seeks 
to  enjoin  the  action  for  that  trespass,  on  ,the  groinj  J  that 
the  defendant  is  indebted  to  him  on  account  of  psirt- 
nership  transactions,  and  is  insolvent.  The  well-Bi^ttled 
rule,  that  a  creditor  at  large,  or  before  judgment,  is  not 
entitled  to  an  injunction,  to  prevent  the  debtor  frum 
fraudulently  disposing  of  his  properly,  (Wiggins  r.  Arm- 
strong, 2  Johns.  Ch.  144 ;  Mercer  v.  Downs,  Hoi^khis  Clu 
866,)  >Aroald  seem  to  be  decisive  against  the  riglii  to  au 
injunction  in  this  case.  For,  if  the  creditor  vaw  tuka 
his  debtor's  property  by  force,  to  secure  his  debt,  and 
hold  on  to  it  by  enjoining  the  actiou  of  trespass,  he  ia 
permitted  to  accomplish  by  force,  sanctioned  in  ^^quitj, 
that  which  the  ^ourt  would  not  allow  him  to  do  without 
force.  To  suffer  that  to  be  done,  would  be  a  phiin  viola- 
tion of  the  familiar  and  wholesome  principle,  that  a  riglit 
cannot  grow  out  of  a  wrong. — See,  further,  Humiicoii 
V.  Adams,  16  Ala.  596.  In  addition  to  this,  a  court  of 
law  is  the  proper  tribunal  to  ascertain  the  damages,  to 
which  a  party  is  entitled  for  a  trespass  bpon  his  property, 
*  Smf^rt  money,'  or  vindictive  damages,  can  be  recovered 
at  law;  but  a  court  of  equity  cannot  consider  that  rpies- 
tion  at  all,  and  therefore  cannot  ascertain  the  dumuges. 
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The  effect  of  sustaining  the  injunction,  in  such  a  case^ 
must  be  to  deny  the  right  of  the  injured  party  to  sniart 
money. 

It  is  hardly  necessary  to  add,  that  where  a  bill  does 
not  warrant  an  injunction,  the  injunction  may  properly 
be  dissolved,  although  the  bill  may  be  retained  for  other 
relief.— Norris  v.  Norris,  27  Ala.  629. 

Decree  affirmed. 


WARD  V8.  CAMERON'S  ADM'RS. 

[application  ros  riyocatiok  of  letters  of  advihistration.] 

* 

1.  Prenimption  in  favor  of  ruling  of  primary  court — In  a  probate  case, 
where  the  correctness  of  the  ruling  of  the  primary  court  depends 
on  the  proof,  and  the  record  does  not  purport  to  set  out  all  tbe 
evidence  on  which  the  probate  judge  acted,  the  appellate  court 
will  presume  that  his  decision  was  justified  by  the  evidence. 

fi.  Bevoeation  of  Utten  of  administration, — If  letters  of  administration 
are  granted  by  the  probate  court,  within  forty  days  after  the  death 
of  the  intestate  is  known,  in  contravention  of  the  order  of  prefer- 
ence prescribed  by  the  statute,  (Code,  {{ 1668-^69,)  tbe  largest  credi- 
tor of  the  estate  may  proceed  to  obtain  a  revocation  of  such  letters ; 
but,  to  en  title  him  to  make  an  application  for  that  purpose,  he 
must  show  that  he  is  the  largest  creditor  of  the  estate ;  and  he  can- 
not complain,  on  error,  of  the  refusal  of  his  application,  when  the 
record  does  not  show  that  he  proved  that  fact. 

Appbal  from  the  Probate  Court  of  Henry. 

In  the  matter  of  the  estate  of  A  ngua  Cameron,  deceased, 
on  the  application  of  John  Ward  and  Christopher  Ward 
for  the  revocation  of  letters  of  administration  previously 
•  granted  to  Sarah  Cameron  and  Richard  T.  Hudspeth, 
and  the  grant  of  letters  to  themselves.  The  refusal  of 
the  application  is  assigned  as  error. 
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.  Martin,  Baldwin  &  Satrb,  for  appellants. 
PuQH  &  Bullock,  contra. 

A.  J.  WALKER,  C.  J.— [June  8th,  1861.]— An  appli- 
cation was  made  by  the  appellants,  for  the  repeal  of  the 
letters  of  administration  of  the  appellees.  The  parties 
making  the  motion  filed  a  petition,  which  is  set  out  in  the 
record.  In  the  petition  they  claim  to  be  the  largest  credi- 
tors of  the  estate.  Th^  entry  of  the  judge,  overruling 
the  petition,  does  not  set  out  all  the  evidence  which  was 
adduced  on  the  trial,  and  there  is  no  bill  of  exceptions. 
We  have,  therefore,  presented  the  case,  which  has  been 
unfortunately  of  very  frequent  occurrence,  where  the 
correctness  of  the  ruling  of  the  court  below  depends  upon 
the  proof,  and  we  do  not  know  what  the  proof  was.  In 
such  case,  we  must  presume  in  favor  of  the  correctness  of 
the  judgment,  and  award  an  affirmance. — Morgan  v. 
Morgan,  35  Ala.  808;  Taylor  v.  McElrath,  ib.  380;  South- 
ern Ins.  Co.  v.  Holcombe,  it.  327 ;  Rupert  v.  Elston,  ib,  79. 

[2.]  It  is  not  shown  that  the  appellants  proved  that 
they  were  the  largest  creditors  of  the  estate,  or,  indeed, 
that  they  were  creditors  at  all.  We  have  decided,  that 
where  an  administrator  was  appointed  within  forty  days, 
in  contravention  of  the  order  of  preference  prescribed  by 
the  statute,  the  largest  creditor  of  the  estate  might  pro- 
ceed to  obtain  a  revocation  of  the  administration. — Cur- 
tis  V.  Williams,  33  Ala.  670 ;  Curtis  v.  Burt,  34  ib.  729. 
But,  unless  the  petitioner  was  a  creditor  of  the  estate,  he 
would  have  no  right  to  move  for  a  revocation  of  an  irreg- 
ular appointment,  and  no  ground  for  complaint  that  the 
court  overruled  his  motion.  As  it  does  not  appear  that 
the  petitioners  were  creditors,  we  can  not  affirm  that 
there  was  no  sufficient  reason  for  the  action  of  the  court. 

Affirmed.    • 
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COKER  vs.  PITTS. 

[sale  or  SLATBS  BY  PROBATE  COURT  FOR  PARTITJOST.] 

1.  WTien  sale  for  partition  may  he  decreed, — Under  the  act  of  February 
6,  1856,  (Seesion  Acts  1855-50,  p.  20«)  an  order  for  the  sale  of 
alayes,  for  partition  among  the  several  joint  owners  or  tenants  in 
common,  should  not  be  granted  by  the  probate  court,  on  the  ai>. 
plication  of  the  guardian  of  infants,  without  proof  that  the  sale 
would  be  to  the  interest  of  the  infants ;  but,  when  the  application 
is  made  by  adult  part-owners,  such  proof  is  not  necessary,  although 
tome  of  t^ie  parties  interested  are  infants. 

Appeal  from  the  Probata  Court  of  Tallopoosa. 

Wm.  H.  Barnes,  for  appellant. 
MoCraw  k  Oliver,  contra. 

STONE,  J.— [June  28,M861.]— The  preBent  applica- 
tion,  for  the  sale  ofslaves  for  division,  wae  made  under  the 
act  approved  February  5th,  1866,  which  act  was  amenda- 
tory of  the  act  of  February  16th,  1854,  and  of  section 
2677  of  the  Code.— See  Pamphlet  Acts  of  1856-6,  p.  20; 
Acts  of  1853-4,  p.  7-  The  petitioners  in  this  case  were 
not  guardians  of  infants^  or  persons  of  unsound  mind;  bnt 
petitioned  in  their  own  right,  they  being  adults.  The 
proof  taken  in  the  causcijonclupively  shows,  that  an  equi- 
table "partition  or  division"  of  the  slaves  can  not  be  made 
without  a  sale;  but  it  is  not  shown,  that  it  would  be  to 
the  interest  of  the  infanta,  who  are  part-owners  of  thie 
property,  to  sell  the  same.  It  is  here  contended,  that  the 
order  of  sale  should  not  have  been  grabted  in  the  absence 
of  such  proof.  In  support  of  this  position,  the  appellants 
rely  on  the  5th  section  of  the  act  of  I^ebruary  5th,  1856, 
which  declares,  that,  "before  granting  any  application  un- 
der this  act,  the  said  judge  of  probate  must  be  satisfied  by 
evidence,  taken  as  in  chancery  cases,  that  an  equitable 
partition  or  division  can  not  be  made ;  and,  when  the  ap- 
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plication  is  by  the  guardian  of  any  one  or  more  of  the 
infants  or  persons  of  unsound  mind,  the  judge  of  probate 
must  not  only  be  satisfied  that  such  property  can  not  be 
equitably  divided,  but  that  it  would  be  to  the  interest  of  * 
such  infants  or  persons  of  unsound  mind  to  sell  the  same 
for  the  purpose  of  partition  and  division." 

This  argument  can  not  be  maintained.  It  runs  coun- 
ter to  the  express  language  of  the  statute,  and  to  the  fa- 
miliar maxim  of  the  law,  inclusio  unitis  est  ezclusio  alterius. 
Moreover,  there  is  strong  reason  for  requiring  proof  that 
the  interest  of  the  infants  would  be  promoted  by  a  sale, 
when  the  guardian  is  the  actor  in  the  proceedings.  In  such 
case,  the  guardian  alone  manifests  a  wish  to  sell ;  and 
sound  policy  would  dictate  that  bis  wish  should  not  be 
gratified,  unless  it  would  be  to  the  interest  of  the  infants 
to  sell.  The  case  is  quite  changed,  when  adult  part- 
owners  ask  a  sale  for  division.  Their  interests  are  coequal 
with  those  of  the  infants.  Their  right  to  have  the  pos- 
session of  their  property,  and  to  have  their  wishes  in  the 
premises  gratified,  is  to  be  respected  equally  with  the  in- 
terests of  the  infants.  It  would  be  monstrous  to  hold, 
that  adult  part-owners  should  be  kept  out  of  the  enjoy- 
ment of  their  property,  merely  because  other  part-owners 
were  infants,  and  the  interests  of  such  infants  did  not  re- 
quire that  the  property  should  be  sold. 

Judgment  of  the  probate  court  affirmed.  Let  the  costs 
of  this  appeal  be  paid  by  the  appellant,  Thomas  J.  Smith. 


ALA.  i  TENN.  RIVERS  RAILROAD  COMPANY  vs.. 
OAKS  &  MILLS. 

[action  AQAIN8T  RAILROAD  COMFANT  AS  COXMOX  CARRIER.] 

1.  Examination  of  parties  at  witnesses,  in  appeal  ease  from  justice's  court. 
In  appeal  cases  from  a  justice's  court,  where  the  amouot  in  contro- 
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versy  exceeds  twenty  dollars,  the  statute  authorizing  either  party 
to  be  a  witness  in  his  own  behalf,  (Code,  2  2779,)  has  no  application 
to  suits  by  or  against  corporations  aggregate. 

Appeal  from  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  Jambs  B.  Martin. 

Byrb  &  Morgan,  for  appellant. 

R.  W.  WALKER,  J.— [July  2, 1861.]— This  was  an 
appeal  from  a  justice's  court.  The  plaintiffs  (who  were 
partners)  claimed  over  twenty,  and  less  than  fifty  dollars; 
and  one  of  them  offered  himself  as  a  witness.  He  was 
objected  to  as  incompetent  to  testify,  on  the  ground  that 
the  defendant  was  a  corporation  ;  but  the  court  overruled 
the  objection,-  and  permitted  the  witness  to  testify. 

The  Code  provides,  that  "when  the  matter  in  contro- 
versy, or  damages  claimed,  exceed  twenty  dollars,  either 
party  may  be  a  witness  in  his  own  behalf,  unless  the  party 
against  whom  the  testimony  is  offered  swears  that  the 
testimony  proposed  to  be  given  is  untrue." — Code,  §  2779. 
The  language  here  employed  plainly  implies,  that  this 
provision  was  designed  to  apply  only  to  those  cases,  in 
which  the  party  against  whom  the  testimony  is  offered 
has  the  legal  capacity  to  take  an  oath.  A  corporation 
aggregate  can  not  take  upon  itself  an  oath,  and  upon  that 
oath  swear  that  the  testimony  proposed  to  be  given  is 
untrue.  The  section  of  the  Code  (§  2313)  construed  in 
Tonge  V.  Mobile  k  Ohio  R.  R.  Co.,  (81  Ala.  422,)  bears 
a  strong  resemblance  to  the  one  we  are  considering;  and 
the  decision  of  the  court  in  that  case  supports  the  opinion 
just  expressed,  that  the  clause  of  section  2779,  above 
quoted,  has  no  application  to  suits  by  or  against  corpora- 
tions. 

Judgment  reversed,  and  cause  remanded. 

A.  J.  Walkir,  C.  J.,  not  sitting. 


r 
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COATE  V8.  COATE'S  ADM'R. 

[tBOTIB  worn  OONTBBSIOlf  or  SLAVBS.] 

1.  Competency  of  tramferror  ae  wUneis  for  traM/erree, — A  distributee 
of  an  estate,  who  is  shown  to  have  released  to  the  other  (^stribu- 
tees  his  interest  in  the  subject-matter  of  a  suit  brought  bj  the  ad- 
ministrator, in  his  representative  character,  is  not  iDcompetent  as 
a  witness  for  the  plaintiff  under  section  2200  of  the  Code. 

S.  Competency  of  dutributee  as  vfitneeefor  administrator. — But  such  di»> 
tiibutee,  notwithstanding  such  release,  is  not  a  competent  witness 
for  the  administrator,  on  the  ground  of  interest,  although  he  might 
be  rendered  competent  by  a  release  of  his  entire  interest  in  the 
estate.  '  •    5 

3.  Competency  of  witness  as  affected  by  interest. — An  obligor  in  a 
bond  given  under  section  1691  of  the  Code,  when  administration 
is  committed  to  the  general  administrator,  the  sheriff,  or  the  cor- 
ouer,  conditioned  for  the  payment  of  the  fees  and  allowances  made  , 

by  the  court  on  such  administration,  "  if  the  property  of  the  es- 
tate is  insufficient  therefor,"  is  not,  under  section  2302  of  the  Code, 
incompetent  as  a  witness  for  such  administrator,  in  an  action 
brought  by  him  in  his  representative  character.   •>  '  ^        ' 

Appeal  from  the  Circuit  Court  of  Clarke. 
Tried  before  the  Hon.  John  K  IIbnrt. 

This  action  was  brought  by  E.  P.  Chapman,  as  the 
administrator  of  William  F«   Coate,   deceased,  against  | 

Burr  J/  Coate,  to  recover  damages  for  the  conversion  of 
several  slaves.  The  defendant  pleaded  not  gui]ty,'and 
the  statute  of  limitations  of  six  years,  with  leave  to  give 
%ny  special  matter  in  evidence.  "  On  the  trial,"  as  the 
bill  of  exceptions  states,  '^  the  plaintiff  introduced  one 
Andrew  J.  Coate  as  a  witness  ;  to  whose  competency  the  | 

defendant  objected,  on  the  ground  that  he  was  interested  i 

in  the  event  of  this  suit,  and  that  the  record  in  this  suit  ^ 

would  be  evidence  for  him  in  another  suit ;  and  proved  i 

to  the  court,  that  plaintiff's  intestate  died,  leaving  no  chil- 
dren, and  that  said  witness  was  his  brother,  and  one  of 
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the  distributees  of  his  estate.  The  plaintiff'  then  offered 
an  instrument  of  writing,  which  was  proved  to  have  been 
executed  and  delivered  by  said  witness,  dated  the  24tli 
September,  1860;  by  which  he  released  and  conveyed  to 
Mary  E.  Toland  and  John  S.  Coate  all  his  right  and  title, 
both  at  law  and  equity,  iu  and  to  the  slaves  which  are 
the  subject  of  this  suit,  and  their  hire ;  and  proved  to  the 
court,  that  said  Mary  E.  Toland  and  John  S.  Coate  were, 
besides  said  witness,  the  only  distributees  of  said  estate^ 
The  defendant  still  objected  to  the  competency  of  said 
witness,  on  the  ground  above  stated,  and  because  said  in- 
Btrnmentwas  butatransferof  said  witness*  interest  in  the 
subject-matter  of  the  suit.  The  court  overruled  both  of 
said  objections,  and  permitted  said  witness  to  testify  for 
the  plaintiff;  and  the  defendant  excepted.  The  defend- 
ant further  objected  to  the  competency  of  said  witness, 
on  the  ground  that  he  was  one  of  the  makers  of  a  bond, 
indemnifying  said  plaintifl^  as  the  administrator  of  said 
estate,  against  any  fees  and  allowances  for  which  he  might 
be  liable  beyond  the  assets  of  said  estate;  and  read  said 
bond  in  evidence,  after  proving  its  execution.  The  court 
overruled  this  objection,  and  the  defendant  excepted." 
The  condition  of  said  bond,  alter  reciting  that  letters  of 
administration  on  the  estate  of  said  intestate  had  been 
granted,  on  the  application  of  said  John  8.  Coate,  to  E. 
P.  Chapman,  the  sheriff  of  the  county,  waf,  that  ^Mf  said 
John  S.  Coate  shall  well  and  truly  pay,  or  cause  to  be 
paid,  such  fees  and  allowances  as  may  be  made  by  said 
court  on  such  administration,  if  the  property  of  the  es- 
tate if  insufficient  therefor,  then  this  obligation  to  be 
void,"  Ac.  The  overruling  of  the  several  objections  to 
the  competency  of  the  witness,  and  permitting  him  to 
testify,  are  the  only  matters  assigned  as  error. 

DiCKiKsoN  &  EiLf  ATBICE,  for  appellant. 
WiLLUM  BoTLBS,  couira. 

A.  J.  WALKER,  C.  J.— [June 6, 1861.]— The  objection 
that  Andrew  J.  Coate  was  incompetent,  because  he  wais 
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a  transferror,  offered  as  a  witness  to  establish  a  right  trans- 
ferred by  him,  is  not  to  be  decided  upon  the  decisions  of 
this  court  made  before  the  adoption  of  the  Code.  The 
subject  is  covered  by  the  Code,  and  the  question  must 
be  determined  by  reference  to  section  2290  of  the  Code, 
and  the  construction  of  it  which  has  been  adopted..  The 
precise  objection  which  we  are  considering,  was  made 
and  overruled,  in  the  case  of  Robinson  v.  Tipton,  (31  Ala. 
595,)  and  by  that  decision  we  are  willing  to  abide. 

[2.]  This. court  is  committed  to  the  proposition,  that 
the  distributee  is  incompetent  as  a  witness  for  the  admin- 
istrator, on  the  ground  of  interest. — Walker  v.  Walker, 
84  Ala.  469  ;  McLemore  v.  Nuckolls,  at  the  present  term. 
The  witness  in  this  case  was  incompetent,  unless  his 
incompetency  was  removed.  To'  restore  the  competency 
of  the  witness,  the  plaintiff  proved,  that  the  witness  had 
made  a  transfer  to  two  of  his  co-distributees,  of  his  interest 
in  the  slaves  in  controversy,  and  the  hire  of  them.  It  is 
well  established,  that  a  release  by  the  distributee,  of  his 
entire  interest  ^n  the  estate,  would  have  removed  the  ob- 
jection.— Robinson  v.  Tipton,  Aupra;  Gray  v.  Gray, 
22  Ala.  288  ;  Herndon  v.  Givens,  19  Ala.  818;  Johnson  v. 
Culbreath,  ib.  848 ;  Clealand  v.  Huey,  18  ib.  843.  But  we 
think  it  is  equally  clear,  both  upon  principle  and  author- 
ity, that  a  mere  transfer  of  the  distributee's  interest  in 
the  subject-matter  of  the  particular  suit  will  not  have  that 
effect.  Notwithstaoding  SQcfa  a  transfer,  the  witness  is 
interested  in  the  remainder  of  the  estate,  in  swelling  the 
fund  for  the  payment  of  debts,  and  in  avoiding  the  impo- 
sition of  costs  upon  the  administrator,  whereby  the  assets 
for  distribution  will  be  diminished.  The  precise  ques- 
tion was  decided  by  this  court  in  Aberorombie  v.  Hall, 
(6  Ala.  657,)  adversely  to  the  competency  of  the  witness. 
See,  also,  Maury  v.  Mason,  8  Porter,  211. 

[8.]  As  the  objection  to  the  competency  of  the  witness 
last  noticed  may  be  removed  upon  a  future  trial,  it  is  ne- 
cessary for  us  to  notice  another  objection.  The  witness 
is  one  of  the  obligors  in  a  bond  giv^n  under  section  1691 
of  the  Code,  conditioned  to  pay  the  fees  and  allowances 
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made  by  the  probate  court  on  the  administration,  ''if  the 
property  of  the  estate  is  insufficient  therefor."  The  lia- 
bility upon  this  bond  is  contingent  upon  the  facts,  that 
there  are  fees,  and  that  allowances  are  made  by  the  court, 
and  that  "  the  propeh}  \f  the  estate  is  insufficient  there- 
for/* Itisnotabond  for  theindemnityoftheadmiuistrator 
against  the  costs  of  the  suit ;  and  the  question  here  is  not 
at  all  analogous  to  that  which  was  decided  in  Harris  v. 
Plant,  (31  Ala.  639,)  as  to  the  competency  of  one  bound 
to  indemnify  the  party  who  offers  him.  The  proceedings 
in  this  case  are,  as  to  the  obligors  in  the  bond,  res  inter  alios 
acta.  We  can  not  perceive  how  the  judgment  could  bo 
evidence  for  them  in  a  suit  upon  the  bond,  except  in  the 
same  sense  in  which  it  would  be  evidence  as  to  all  the 
world,  to  prove  the  fact  that  such  a  judgment  was  ren- 
dered. We  decide,  therefore,  that  the  witness,  under 
section  2302  of  the  Code,  was  not  incompetent,  in  conse- 
quence of  his  being  an  obligor  on  the  bond  above  named. 
Keversed  and  remanded. 


MEMPHIS  &  CHARLESTON  RAILROAD  COMPA- 
NY  vs.  BIBB. 

[i.CTIOir    AGAINST    EAILROAD    COMPANT,   TO    RECOTKB    TALUS    Or    HOBSIS 
KILLID  Jtt  LOCOMOTITE.] 

1.  Objection  to  interro^tory  to  witness;  when  made^ — When  a  depose 
lion  is  taken  witlioat  filing  interrogatories)  an  objection  to  a  que«* 
iion,  on  the  gnmnd  tliat  it  is  leading,  must  be  made  at  the  exam- 
ination of  the  witness,  and  oomes  too  late  when  made  for  the  first 
time  at  the  trial. 

2.  Statutory  lidbitity  qf  railroad  company;  general  charge  on  eMence^ — 
In  an  action  against  a  railroad  company,  to  reeover  the  ralne  «f 
liorses  ran  over  and  killed  by  the  defendant's  engines  and  cars,  if 
the  evidenoe  simply  shows  that  the  horses  were  run  over  and  killed 
1^  a  train  of  oars,  and  that  the  engineer  in  charge  of  the  train 
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failed,  at  the  time  the  accident  occurred,  to  comply  with  the  re- 
quisitions of  the  statute  as  to  blowing  the  whistle,  ringing  the  bell, 
reversing  the  engine,  Ac.,  (Session  Acts  1857-58,  p.  16,)  the  court 
is  not  authorized  to  charge  the  jury,  that,  If  they  believe  the  evi- 
dence, they  must  find  for  the  plaintiff:  such  a  charge  is  an  inva- 
sion of  the  province  of  the  jury,  who  alone  could  infer  from  the 
evidence  that  the  damage  was  caused  by  the  engineer's  neglect  of 
duty. 

Appeal  from  the  Circait  Court  of  Jackson. 
Tried  before  the  Hon.  B.  D.  Hals. 

r 

This  action  was  brought  by  A.  S.  Bibb,  against  the  ap- 
pellant,  a  corporation  chartered  by  an  act  of  the  legis* 
lature  of  this  State,  to  recover  the  value  of  two  horses, 
which  were  run  over  and  killed  by  a  train  of  cars  be- 
longing to  the  defendant;  and  was  commenced  on  the 
6th  November,  1859.  No  pleas  appear  in  the  record. 
**W)ien  the  cause  was  called  for  trial,"  ^  the  bill  of  ex- 
ceptions states,  ^*the  defendant  moved  the  court  to  sup* 
press  the  second  interrogatory,  with  the  answer  tlfercto, 
contained  in  the  deposition  of  the  witness  Kigney,  be* 
cause  paid  interrogatory  is  leading."  The  deposition  of 
this  witness  was  taken  without  filing  interrogatories ;  but 
the  commissioner  by  whom  it  was  taken  wrote  down  the 
questions  which  were  asked,  with  the  answers  thereto. 
The  court  overruled  the  motion,  and  the  defendant  ex- 
cepted. 

The  witness  Rigney  testified,  that  he  was  a  passenger 
'on  the  train  of  cars  by  which  the  plaintiff's  horses  were 
killed ;  that  his  attention  was  attracted  by  the  continuous 
blowing  of  the  whistle,  and,  on  looking  out  of  the  win- 
dow, he  saw  the  horses  on  the  railroad  track,  running  at 
full  speed,  and  apparently  much  frightened ;  that  the  cars 
were  'moving  with  their  usual  velocity,  were  not  more 
than  fifty  yards  behind  the  horses,  and  were  gaining  on 
them ;  that  the  horses,  when  he  first  saw  them,  were  about 
one  hundred  and  fifty  yards  distant  from  the  railroad 
bridge  across  Paint  Rock  river,  and  were  running  towards 
the  bridge;  that  they  were  overtaken  by  the  cars  just  be« 
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fore  reaching  the  bridge,  were  run  over  and  killed  ;  and 
that  the-speed  of  the  cars  was  not  checked  until  they  were 
very  near  the  bridge,  and  not  in  time  to  8|ve  the  horses. 
It  was  proved  by  the  plaintiff,  that  the  railroad  track  was 
crossed  by  the  public  road  leading  from  Huntsville  to 
Bellefohtc,  at  a  point  which  was  variously  estimated  by  the 
witnesses  at  from  four  to  six  hundred  yards  from  the  bridge ; 
that  the  track,  At  the  crossing,  was  on  an  embankment 
about  eight  feet  high,  which  gradually  increased  to  about 
twenty-five  feet  at  the  bridge,  and  was  an  up-grade;  and 
that  the  engineer,  who  had  charge  of  the  train  at  the  umi 
of  the'  accident,  did  not  blow  the  whistle,  nor  ring  the 
bell,  l;>efore  reaching  the  crossing.  The  value  of  the 
horses  was  also  proved.  The  above  being  the  substance  of 
all  the  evidence  introduced  by  the  plaintiff,  and  the  de- 
fendant introducing  no  evidence  at  all,  the  court  charged 
the  jury,  ''that,  if  they  believed  the  evidence,  they  must 
find  for  the  plaintifl";  to  which  charge  the  defendant 
excepted. 

The  charge  to  the  jury,  and  the  ruling  of  the  court  on 
tbe  evidence,  as  above  stated,  are  now  assigned  as  error. 

Walker  &  Brickell,  for  appellant. 
EoBiNsoN  k  Jones,  contra. 

STONE,  J.— [July  18,  1861.]— The  objection  to  the 
form  of  the  interrogatory,  if  there  be  any  thing  in  it, 
came  too  late.  It  should  have  been  made  at  the  examina* 
tion  of  the  witness ;  for,  to  hold  otherwise,  would  license 
parties  to  experiment,  and  greatly  hinder  the  ascertain- 
ment of  truth.— Kyle  v.  Bostick,  10  Ala.  589;  Sayre  v. 
Durwood,  35  Ala.  251;  Towns  v.  Alford,  2  Ala.  378; 
8  Bin.  180;  10  S.  &  R.  63. 

[2.]  The  act  "to  define  and  regulate  the  liability  of 
railroad  companies,"  approved  February  9th,  1852,  which 
was  construed  in  Nashville  &  Chattanooga  Railroad  Co. 
V.  Peacock,  (25  Ala.  230,)  was  materially  modified,  and 
some  of  its  provisions  repealed,  by  the  later  statute,  of 
the  same  title,  approved  February  6th,  1858. — See  Session 
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Acts  of  1861-2,  p.  45;  and  of  1857-8,  p.  15.  The  later 
ttatotb  was  of  force  when  the  plaintiff  in  the  present 
suit  sustained  the  injury  of  which  be  complains. 

The  act  of  1858,  ifteivdeclaring  tliat  It  is-'*the  duty  of 
the  engineer,  or  other  person  having  control  of  the  run- 
ning of  a  locomotive  on  any  railroad  in  this  State,  to  blow 
the  whistle,  or  ring  the  bell,"  and  to  apply  tl^  brakest 
and  reverse  the  engine  in  certain  cases,  employs  the  fol- 
lowing language :  *'That  all  railroad  companies,  in  whose 
employment  said  engineers  are  at  the  time  of  any  acci- 
dent occasioned  by  failure  to  comply  with  the  provisions 
of  the  first  section  of  this  act,  shall  be  liable  for  all  dam- 
age done  to  persons,  stock,  or  other  property,  on  account 
of  said  failure  to  cdmply  with  the  requirements  of  this 
act,  or  on  account  of  any  neglegence  whatever  on  the 
part  of  the  railroad  company  or  its  agents,  and  in  no  other 
case." 

The  testimony  in  this  case  tends  to  show,  that  the  en- 
giheer  failed  to  comply  with  the  provisions  of  the  first 
section  of  the  act  of  1858 ;  and  to  this  extent,  there  does 
not  seem  to  have  been  any  conflict  in  the  testimony.  But 
there  was  no  witness  who  testified,  or  probably  could  tes- 
tify, that  the  accident  complained  of  was  occasioned  by 
the  engineer's  omission  of  duty.  Before  it  could  be  af- 
firmed that  Mr.  Bibb  had  lost  his  horses  on  account  of  the 
engineer's  failure  to  comply  with  the  duties  Tenjoined  on 
him  by  the  statute,  it  was  necessary  that  some  other  fact 
should  be  inferred  from  those  of  which  proof  was  made. 
It  is  the  province  of  the  jury  to  draw  inferences  of  fact; 
bat  the  court  can  draw  no  such  conclusions,  except  the 
case  be  within  the  operation  of  some  legal  presumption. 
See  Br.  Bank  v.  Crocheron,  6  Ala.  ^50 ;  Ward  v.  State, 
at  Ihe  last  term ;  Bliss  v.  Anderson,  31  Ala.  Rep.  612. 
The  charge  given  on  the  efiect  of  the  evidence,  if  believed, 
invaded  the  province  of  the  jury. 

This  case  is  not  affected  by  the  act  of  the  late  extra 
session  of  the  legislature.— Pamphlet  Acts,  87. 

Reversed  and  remanded. 

B.  W.  If  AtKBAy  J.y  not  sitting. 
41 
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HUNT'S  EXECUTO/l  vs.  HALL. 

[action  ok  prohissort  notk,  bt  assignee  against  xakek.] 

1.  CbnjHd  ^flaws  as  to  rate  of  interest — A  promissory  note,  made  in 
ibis  8tate,  but  payable  in  New  Orleans,  b^ars  interc'st  according  io 
the  laws  of  Louisana,  unleee  a  differeot  rate  is  speeifiod  in  tbe  note 
itself. 

2.  Alteration  of  written^  bj/  subsegtient  verbal  contract;  variance. — The 
maker  and  liolder  of  a  promissory  note  may,  by  subsequent  verbal 
agreement,  founded  on  sufficient  consideration,  change  tbe  rate  of 
interest  vrbich  it  bears ;  yet  the  holder  cannot,  in  a  suit  on  the  note 
itselt  recoreron  such  modified  contract. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapier. 

Thw  action  waa  brought  By  the  executrix  of  ThornaBF- 
Hunt,  deceased,  against  John  Hall,  Joseph  Hall  and  Gerald 
B.  Hall ;  was  founded  on  the  defendants'  promissory 
note  for  $2,000,  dated  Mobile,  March  11th,  1860,  payable 
to  John  Hunt  or  order,  in  the  city  of  New  Orleans,  with 
interest  from  date,  and  assigned  by  tbe  personal  repre* 
sentative  of  said  John  IJunt  to  the  plaintiff's  testator; 
and  was  commenced  on  tbe  2;^d  March,  1859.  Thede* 
fendants  pleaded  the  general  issue,  and  payment.  On  tho 
trial,  as  the  judgment  entry  shows,  the  plaintiff  read  in 
evidence  tho  note  which  was  the  foundation  of  the  suit, 
with  tho  several  credits  endorsed,  and  tbe  depoaitiou  of 
one  Walker.  The  credits  endorsed  on  the  note  were  the 
following :  *'  New  Orleans,  March  6,  1851,  3160,  interest 
on  this  note  to  the  11th  inst.'V;  *'New  Orleans,  March 
10,  1852,  $160,  for  one  year!s  interest  on  this  note" ;  "on 
account  of  principal  and  interest  of  this  note^  $1,500, 
Pec.  8,  1858";  ^'on  account  of  principal  jEind  inter^t, 
$1,027  50,  April  15, 1859."  The  last  endorsement  ww 
signed  by  the  plaintifi's  attorney;  the  others,  as  Walker 
testified,  were  in  the  l^andwritiug  of  the  pera&nal  repro- 
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sentative  of-  John  Hunt.  Walkw  tmii^ai^.tAi^  lo  &eit 
tendirrg  to  afaow  thal^  by  the  t^rms  of  lb&  QODtfadl  biK 
tween  the  payee  and  makerft,  the  ool#  vis  to .  btir'^igitfr 
percent,  interest;  and  that,  by  subseqaent  agreeroent 
between  himself,  ae  the  coUMtiag  %tpmrw^f,^t  iJifltplfdii- 
tifi^  and  one  of  the  defendants;  tbo  letter  expreeely  i»rom* 
ised  to  pay  eight  per  oent.  interest,. in  oontidayratiou  ^ 
hie  forbearance  to  aae  until  a  specified  dtty^  which  kad 
passed  before  the  commencement  of  the  suit.  It  was  ad- 
mitted, that  thejegal  rate  of  interest  in  lK)ili8|ii^  .vtis 
«  five  per  cent.  This  being  ell  the  evidence  iattodn^ed  bjr 
the  plaintifi^  the  defendants  demurred  to  it;  and  tbi* 
court  thereupon  rendered  judgment  for  the  plaiQlil^  feg. 
one  cent  damages,  besides  coats;  holding,  that  th#d^n4-' 
ants  were  indebted  to  the  plaintiff  9t  tbecommenManen^ 
of  the  suit,  but  Jiad  paid  the  sum  due.  ,  The  j^Malii'.a^ 
peals  from  this  judgment,  and  here  assigns  tk^  aalue  im^ 
erroi?.  •  ■-   r  : 

W.  C.  Eastok,  for  appellant^-^Tbe  jndgment  6f  ihi^ 
court  below  is  founded  on  the  erroneous  assumptioii^,  tbi^ 
the  note  carried  only  five  per  oent.  inteiesl,  and  wm 
therefore  fully  paid  by  the  credits  endorsed  on  it.  ItlfM^ 
been  deeided  in  Iiouisiana^  that  if  4)i^  n^e  #f  intei^t 
specified  in  a  contract  be  aooordinf  to  the  law  of  th» 
plaae  where  the  contract  wan  made,  although  tbait  rat* 
m«y  be  grenter  4katt  is  allowed  by  the  Inw  af .  the  igAmfi^ 
where  payment  is  .to  be  made,  the  conrta  of  the  ktlar 
place  will  enforce  tfae  payment  of  the  specified  rate,,  as  w 
part  <kf  the.suhstanee  of  tbe  contract. — ^Passau  ▼*  Muwr 
phreys,  20  La»  Ih  The  same  doctrine  prevaila  in  Netr 
Yof k  and  Y^mcMat ;  is  sAid  by  Chancellor  Kent  lo  bare 
mncfa  to  recomme&d  it,  for  reasonableness,  eeaveniMoe^ 
and  es«t&iitty ;  is  fnlly  ffoatained  by  Jndge  ParaoDSy  and* 
is  eited  with  approbaticm  by  this  court,  in  Hanrtek  v.  A w-*^ 
dmwa^  9  Pofter>  80.~Bee  Chapiaan  v.  Bobintfoo^  6  Paiga, 
^7 ;  Pack  ▼.  Mayo,  14  Vermoats  88 ;  2  Kant's  Cooa.  4C^ . 
note ;  Parsons  on  Oontvads,'  96,  note.  Tbe  rate  of  iatav^ 
cat  nok  being^xpfettied  on  tbo  foea  of  Ae  nala,  Wa&er's 
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Mstiihony  «raft  udmiMibl^  to  prov«  it.--*»We8t  v.  Kelly, 
M  Aim*  K8;  Hanriok  t.  Andrewty  9  Porter,  86;  81  Ala. 
T£l ;  1  er^enl.  St.  ff  288,  288. 

OffiuniVRLiLis  ft  Hall,  <^n(ra. — The  note  being  payable 
in  New  Orieans,  the  rate  of  interest  is  to  be  determined 
by  the  ia«r  of  Louisiana. — ^Dickinson  v.  Branch  Bank, 
12  Ala.  54 ;  Story  on  Conitict  of  Laws,  (4tb  ed.)  §  291. 

•  R  W.  WALKER,  J.— {July  8,  1881.]— The  note  was 
nade  payable  ia  Louisiana,  and,  being  silent  in  respect  to  « 
the  rate  of  interest,  must  l>ear  interest  according  to  the 

,l*w  of  that  State. — Dickinson  v.  Branch  Bank,  12  Ala. 
54 ;  Story  on  Conflict  of  Laws,  §  291 ;  Scofield  v.  Day, 
20  Johna.  102;  Peck  v.  Mayo,.  14  Vermont,  88.  It  was 
an  admitted  fbet  in  the  case,  that  the  legml  rate  of  inter- 
est ia  Louisiana  is  flve  per  cent.  It  is  clear,  therefore, 
that  if  we  look  aloire  to  the  note  itself,  in  connection  with 
the  admitted  law  of  Louisiana,  which  is  silently  incorpo- 
raled  into  it  as  one  of  its  terms,  the  defendant  was  only 
iMivad  to  play  interest  at  the  rate  of  five  per  cent. ;  and 
<fm  Miat  hypothesis,  the  payments  proved  aatiefied  the 
iMe. 

•  [{.]  It  is  trae,  however,  thai  although  the  legal  effect 
of  the  vote  was  a  paomise  to  pay  only  f  ve  per  cent. 
lalereet;  still  it  was  ia  ihe  powef  ol  the  parties  to  modify 
tlie  written  ooatmot,  in  this  respect,  by  aeabaequeaf  ver- 
taat  agreement,  founded  on  sefficieot  eoeaideration.^- 
Smith  V.  earth,  82  Ala.  878;  8t<nKien»eier  v.  Williamsoo, 
88  Ala.  869.  And  under  a  oeenplaiat  eeeutiag  oit  the 
original  cetiiraot  as  modified  by  the  aobseqlient  parol 
agreefiMiit,  the  plaintiff  would  beentitM  toreooverthe 
rate  of  kitereat  atipuleked  by  aaeh  agreanseat  Bet,  m  a 
a&it  ufHMi  the  note  itself,  it  ie  not  elletmble*  te  prove  a 
aebsequent  ^aoge  of  its  terms,  aud  veoevet  vpoo  Ae 
etatvact  ea  thaa  raodifiad.  That  wo»ld  be,  to  allege  ^me 
eeriitraek,  aed  reoovernpee  Mit»lher;  which  the  lew  will 
Ml  tolecete.~fiee  Tayler  V.  P<!S>e,  8  Ale.  18ft 

Whiles  therefom,  it  auiy  he  ediAiUed,  thai  tiM»  wee 
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evfdMoe  tendir»f  lo  ahAv  «  ftubitqve^t  pMrol  affMtfieiiiy 
whereby  the  defendant  bound  bimnlf  to  pay  int^raai  at 
the  rate  of  eight  per  cent.;  jet,  as  the  only  eonnt  in  the 
complaint  was  upon  the  note  itself,  snch  proof  could  be 
of  no  avail  to  the  plaintiff.  Kor  would  it  help  the  plain- 
tiff, to  show  that  the  defendant  had,  at  different  times, 
paid  Interest  on  the  note  at  the  rate  of  eight  per  cetiL 
That  fact,  if  established,  could  not,  of  itself,  operate  to 
change  the  legal  effect  of  the  note ;  and  even  if  it  did,  it 
would  not  avail  the  plaintiff  in  this  suit,  who  can  only 
recover  upon  the  contract  alleged,  according  to  which,  as 
we  have  seen,  the  rate  of  interest  to  be  paid  was  five  per 
cent.  f 

Judgment  affirmed. 


Ex  Parte  HILL,  is  Rb  WILLIS,  JOHMSOIT,  AKD 
REYNOLDS  vs.  CONFEDERATE  STATES. 

[application  fob  PKOBXBITIOH  TO  FROBATl  JUDGE.] 

1.  Jurisdieticn  of  State  wurU  io  Jlitieharge  mrof^ed  eanseript  fr<m  elA- 
tody  of  Con/ederaU  States  f^<r.— The  oourto  and  judietol  oftoM 
of  the  State  have  no  jurisdiction*  on  habeae  corptte,  to  diacbarg* 
from  the  custody  of  an  enrolling  officer  of  the  Gonfe<^rate  Statf«» 
on  the  ground  of  phyaleal  iBOB^Acity  for  military  aeprioe,  peiMS^ 
who  hftTe  been  enrolled  as  ooftsoripte  under  the  sever^  acta  f  f 
congress. 

2.  When  prohibition  /m.— Where  a  probate  judge  has  granted  tAe 
writ  of  habeas  corpus  to  an  enrolled  conscript^  whose  petition  Jbr 
the  writ  shows  on  its  face  that  said  jndge  has  no  jurisdietion  lo 
inquire  into  the  validity  of  b&a  enrollment,  a  prohibition  will  Ito 
awarded  by  the  supreme  oonri,  without  a  previous  applieatioo  Id 
the  circuit  court,  ei\joining  furtl^er  proceedings  by  the  probate 
judge ;  and  the  application  for  the  writ  may  be  made  by  the  enroll- 
ing officer  who  has  the  custody  of  the  conscript. 

3.  Oonstrtviionality  of  consiripi  ^aios.— The  several  acts  of  congreaa, 
eon^ohlf  caUed  lh«*'OMisoript]aws»''  (G^S.SlniiiteMU  X«rgeor  IM 
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Bt  parte  Hill,  in  re  W4tlii  €t  al.  y.  Cmifederate  Stotee. 
*  Oetigreev,  Jee  sMsiov,  p.  i»;  li^  M  aeaticuiv  p,  61,)  am  eooaUttt- 

Application  by  L.  IL  Ilitl,  an  officer  io  the  provisional 
armj  of  the  Copfederate  States,  and  the  enrolling  officer 
of  the  diatrict  inclading  the  county  of  Montgomery,  for 
ivrita  of  p.rohibitioui  to  be  directed  to  the  probate  judge 
.of  said  county,  enjoining  and  restraining  him  from  fur- 
ther proceeding:^  in  the  matter  of  the  petitions  of  Asa  J. 
.Willis,  E.  P.  Johnson^ and  Calvin  Reynolds,  respectively, 
fpr  the  writ  of  habeas  corpm^  by  which  saiJ  petitioners 
sought  to  obtain  their  discharge  from  the  custody  of  said 
enrolling  officers. 

The  application  was  made  on  a  regular  motion  day, 
during  the  January*term,  1863;  present,  Hon.  A.  J. 
Walkbr,  C.  J.,  and  Stonb,  J.  The  opinion  of  Chief-Jus- 
tice Walker  was^  pronounced  on  the  4th  March,  1863, 
and  an  opinion  was  pronounced  by  Justice  Stonb  a  few 
days  afterwards  ;  but  the  latter  opinion  was  subsequently 
withdrawn,  and  that  herewith  published  was  substituted 
in  its  Blead. 

The  cUse  was  argued  at  the  bar,  by  P.  T.  Sayrjr,  on  be- 
half of  the  Confederate  States,  and  by  S.  F.  Rice  and 
Jno.  A.  Elmore,  with  whom  was  A.  B.  Plitherall,  for 
the  petitioners  in  the  court  below.  No  brief  or  memo- 
randum of  thqir  arguments  has  come  to  the  hands  of  the 
Reporter, 

*  .  A.  J,  WALKER,  C.  J— [March  4th,  1863.]— Throe 
persons,  who  were  taken  and  detained  in  eustody  under 
the  conscript  law  by  the  enrolling  officer,  severally  peti- 
tioned the  probate  judge  for  writs  of  habeas  corpus^  predi- 
cating their  prayers  for  a  discharge  npon  the  ground  of 
exemption  from  conscription  on  account  of  physical  dis- 
lability;  and  the  writs  were  awarded  by  that  officer.  The 
enrolling  officer,  contending  that  the  judicial  tribunals 
of  the  Stute  have  no  jurisdieiion  over  the  matter  of  his 
detention  of  those  persons  as  conscripts,  now  applies  to 
jthis  court  for  writs  of  prohibition.  Thus  the  djity  de- 
'  «olve9  upon  this  court,  of  decidiog  whether  a  Stale  in- 
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haiiai  hii^  authority  to  discharge  one  who  has  been  taken 
and  is  detained  by  the  enrolling'  officer  as  a  conscript, 
upon  the  ground  of  his  exemption  for  the  reasons  above 
stated. 

The  first  section  of  the  act  of  Congress,  npproved  April 
16th,  1862,  authorizes  the  president  to  cal!  out  and  phice 
in  the  service  of  the  Confederate  States  men  between  the 
ages  of  eighteen  and  thirty-five  years,  who  were  not 
legally  exempted  from  military  service.  The  amendatory 
act  of  the  27th  September,  1862,  in  language  similar  to 
that  employed  in  the  original  law,  extends  the  authority 
to  men  between  the  ages  of  thirty-five  and  forty-five ;  and 
requires  the  president,  if  he  should  not  call  out'all  the 
per*)On3  between  the  specified  ages,  to  drscrirainate,  by 
limiting  his  call  to  persons  of  some  particular  age*  under 
forty-five.  By  an  act,  approved  2l8t  April,  1862,  certain 
descriptions  of  persons  were  exempted  from  enrollment 
for  service  in  the  armies  of  the  Confederate  States.  'That 
act  was  repealed  by  one  adopted  on  "the  llth  October, 
1862,  which  exempts  **from  military  service  in  the  armies 
of  the  Confederate  States"  various  classes  of  yersons 
therein  described. 

.  The  two  acts  of  16th  April  and  27th  September  impose 
upon  the  authority  to  conscribe  a  restriction  to  person^ 
not  legally  exempted.  The  persons  exempt  aj-e  not  de- 
scribed by  name,  but  by  classes,  defined  b}'  reference  to 
bodily  or  mental  incapacity,  to  the  incumbency  of  certain 
ofiices,  the  practice  of  certain  useful  arts,  the  profession 
of  some  specified  religious  creeds,  and  other  distinguish- 
ing peculiarifies.  As  the  authority  to  conscribe  does  not 
extend  to  the  individuals  who  compose  those  classes,  it 
cau  only  be  exercised  by  ascertaining  the  persons  to 
whom  the  peculiarities  distinguishing  the  difierent  classes 
pertain.  The  ascertainment  of  the  legal  subjects  of  con- 
scription is  an  unavoidable  step  in  the  proceeding.  lb  * 
quiry  and  dtecision,  upon  this  point,  are  necessarily  in- 
volved in  the  exercise  of  the  president's  power  to  con- 
scribe all  within  the  prescribed  ages,  "who  are  not  legally 
exempted  from  military  service." 
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The  selection  irom  the  comnianity  at  large  of  the  sab* 
jectt  pi  conscriptioB,  involving  inqoiiy  and  decision  ai 
to  the  status  of  every  man,  was  obviously  sasceptible  of 
accomplishment  by  the  execative  department  of  the  gov- 
ernment, only  through  the  agency  of  officers,  clothed 
with  the  requisite  authority.  Congress  therefore  has 
authorized  the  appointment  of  such  officers.  By  the 
third  section  of  the  act  of  16th  April,. 1862,  the  president 
is  empowered  to  appoint  officers,  charged  with  the  duty 
of  enrolling  Conscripts,  *'  in,  accordance  \cith  rules  and  regu- 
lations to  be  prescribed  by  him"  A  later  act,  approved  8th 
October,  1862,  directs,  that  enrollments  shall  be  made 
under  instructions  from  the  war  departrnent^  and  reported  by 
the  enrolling  officer.  Furthermore,  an  act,  approved  Oc- 
tober 11th,  1862,  authorizes  the  assignment  of  oue  or 
more  surgeons  to  the  duty,  of  examining  fhose  enrolled; 
and  declares,  that  ''the  decision  of  such  surgeon  or  sur* 
geoQS,  "  under  reflations  to  be  established  by  the  secretary 
of  war'\  as  to  physical  and  mental  capacity,  shall  befinoL 

The  employment  of  appropriate  officers  to  execute  the 
conscript  law,  is  thus  clearly  authorized.  Every  act  of 
conscription  by  such  officers  must  be  done  pursuant  to  a 
decision  based  upon  an  inquiry,  in  which  the  hearingand 
weighing  of  evidence  must  often,  if  not  always,  be  neces- 
sary. Without  an  inquiry  and  judgment  as  to  the  lis- 
bility  to  conscription,  no  enrollment  could  be  made,  be- 
cause it  could  not  otherwise  be  determined  who  were 
subject  to  conscription.  This  authority  to  inquire  and 
decide  is  not,  however,  left  to  implication  from  the  na- 
ture of  the  act.  There  is  an  express  authority  to  d^-ids 
upon  the  question  of  exemption  on  account  of  mental  or 
physical  incapacity,  and  the  decision  of  the  tribunal  de- 
signated is  made  final.  The  existence  of  such  authority 
is  clearly  indicated  in  the  phraseology  of  the  law,  declar- 
ing, that  "all  persons  who  ^AaM  6e  AeM  m7?/<  for  military 
service  in  the  field,  by  reason  of  bodily  or  mental  inca- 
pacity, under  the  rules  to' be  prescribed  by  the  secretary 
of  war,"  shall  be  exempt.  The  holding  or  deciding  per- 
sons to  be  unfit  for  military  service,  under  rules  proscribed 
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bj  the  secretary  of  war,  must  be  by  the  officers  appointed 
to  execQte  the  law.    The  aathority  to  hear  evidence  and 
decide,  is  a  plain  inference  from  the  provision  in  the  act 
of  11th  October,  1862,  that  the  claim  of  certain  classes  of 
artisans  is  to  be  supported  by  affidavit,  which  shall  only 
be  prima-facie  evidence  of  the  facts  stated.    Furthermore, 
the  general  idea,  that  the  power  of  investigation  and  de* 
cision  is  a  part  of  the  aathority  to  be  exercised  by  the 
respective  officers,  is  very  clearly  brought  to  view  in  the 
clause  of  the  same  act,  which  requires  the  secretary  of 
war,  upon  evidence,  to  judge  whether  the  exempted  arti- 
sans have,  by  their  conduct,  forfeited  the  privilege.     It 
must  be  noted,  too,  that  the  duties  of  the  officers  are  to 
be  discharged  under  rules  and  regulations  to  b^prescribed 
by  the  secretary  of  war.     Surely,  these  rules  and  regula- 
tions are  not  contemplated  to  be  merely  the  guides  of  the 
subordinate  officers,  in  performing  the  acts  of  writing 
down  the  names  of  the  conscripts,  and  taking  charge  of 
them.     They  were  destined  to  control  and  direct  them  in 
the  higher,  more  important,  and  more  difficult  office  of 
inquirinjsr  and  judging  as  to  the  liability  to  conscription. 
The  execution  of  the  law  is  utterly  impracticable,  if  there 
be  no  authority  to  ascertain  and  judge  who  are  the  legal 
subjects  of  conscription.     With  the  utmost  confidence,  I 
assert  the  proposition,  that  the  officers  employed  in  the 
execution  of  the  law  are  clothed  with  authority  to  judge 
what  persons  fall  within  its  operation.     The  exercise  of  ^ 
this  authority  iz  an  official  duty,  to  be  performed  under 
the  guidance  of  rules  prescribed  by  the  secretary  of  war- 
A  State  judge,  in  discharging  one  taken  as  a  conscript' 
upon  the  ground  that  he  was  not  legally  liable  to  con- 
scription, would  supervise  and  control  an  officer  of  the 
Confederate  States,  in  the  performance  of  an  official  duty,  • 
and  in  the  exercise  of  a  legal  authority.     He  would,  fur- 
thermore, annul  the  decision  which  such  officer  was  au- 
thorized to  make,  and  abrogate  the  enrollment  based 
upon  that   decision.     The   decision    of  the   question   of 
amenability  to  conscription  is  within  the  scope  of  the 
authority  exercised.    An  incorrect  decision  would  be  an 
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erroneous  exercise  of  a  subsisting  authority — not  a  mere 
usurpation.  The  officer  is  perfectly  within  the  limit  of 
his  authority,  when  he  investigates  and  decides;  and, 
though  he  may  err,  he  is  not  an  usurper.  Neither  the 
absolute  invalidity  of  the  conscription,  nor  a  liability  in 
trespass,  would  result  from  an  incorrect  decision. — Duck-  - 

worth  V.  Johnson,   7  Ala.  578;  Sayacool   v.  Boughton,  ^ 

5  Wend.  170 ;  Easton  v.  Calender,  11  ib.  90. 

The  principle  's  illustrated  in  the  case  of  a  justice,  err-  • 
ing  the  exercise  of  his  authority  to  commit  offenders; 
and  of  assessors,  who  incorrectly  decide  that  a  given  per- 
son belongs  to  a  class  liable  to  be  taxed.  The  levv  i»f  a 
Herifadas  by  a  marshal  of  the  Confederate  States,  upon 
property  not  belonging  to  the  defendant,  does  not  pre- 
sent an  analogous  question.  lie  is  simply  authorized  by 
the  process  to  do  a  particular  thing.  •  He  is  not  called 
upon  by  the  law  to  decide  anything.  He  has  none  of  the 
attributes  of  a  tribunal  armed  with  authority  to  investi- 
gate and  decide  questions.  His  judgment,  of  course,  he 
exercises,  in  determining  wlietht  r  the  property  upon  which 
he  levies  belongs  to  ttie  defendjuit;  but,  upon  aprinciple 
of  public  policy,  he  decides  at  Iiis  own  peril.  The  exer- 
cise of  his  judgment  is  for  his  own  protection,  and  not 
,by  authority  of  law.  His  process  authorizes  him  to  levy 
upon  the  defendant's  property — not  to  adjudge  the  ques- 
tion of  the  title  to  property.  It  neither  requires  him  to 
^  construe  a  law,  nor  to  decide  upon  evidence  as  to  the 
cases  that  come  within  its  operation.  The  law  under 
V^hich  he  acts,  and  which  governs  him,  unlike  that  under 
which  the  enrolling  officer  acts,  has  not  deemed  it  neces- 
sary to  bestow  authority  for  an  investigation  and  quasir 
judicial  decision,  preliminary  to  his  action  ;  but,  in  re- 
quiring him  to  act  at  his  own  personal  peril,  has  expressly 
repudiated  such  an  idea.  No  act  of  congress  prescribing 
a  marshal's  authority,  nor  any  construction  thereof,  cau 
be  drawn  in  question  in  a  suit  against  him  for  the  levy 
ot  process  against  one,  upon  the  property  of  another. 
The  simple  inquiry,  in  such  a  suit,  would  be,  whether  the 
particular  chattel,  under  the  general  law  governing  prop- 
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erty,  belonged  to  the  one  person  or  the  other ;  while  at 
every  step  in  the  eases  now  before  us,  the  court  must  ex- 
poand  the  act  of  congress  marking  out  the  authority  of 
the  oflBcer.  The  decisions,  therefore,  as  to  the  power  <5f 
the  State  ^courts  over  the  United  States  marshals,  erring 
in  the  execution  of  their  process,  have  no  bearing  upon 
the  question  before  us.  The  same  distinction  applies  to  • 
an  arrest  of  one  person,  by  virtue  of  process  against 
another. — Bruen  v.  Ogden,  6  Hals.  870;  Dunn  v.  Vail, 
7  M:ir.  Lu.  41(J;  Slocum  v.  Mayberry,  2  Wbeaton,  1. 

The  oiBcer  charged  with  the  executioq  of  the  conscript 
law,  not  only  has  authority  to  investigate  and  decide,  but 
he  18  required  to  do  so  accordingto  regulations  prescribed 
by  the  secretary  of  war.  The  question  of  those  cases, 
then,  is  narrowed  down  to  this:  can  a  State  judge,  bj^ 
writ  of  habeas  corpuSy  supervise,  control,  and  annul  the 
act  of  officers  of  the  Confederate  States,  done  in  the  ex- 
ercise of  authority  given  by  the  law  of  that  government, 
and  required  to  be  done  under  regulations  .prescribed  by 
the  secretary  of  war? 

It  is  proper  to  approach  the  interestingquestion  above 
•tated,  by  an  observation  in  reference  to  the  relation 
existing  between  the  government  of  the  Confederacy  and 
the  government  of  the  several  States  which  compose  it. 
The  government  of  the  Confederacy  possesses  the  powers 
delegated  by  the  constitution  ;  and  the  States  retain  their 
oirigiual  powers,  except  so  far  as  they  may  be  affiected  by 
the  grants  or  prohibitions  of  the  constitution  of  the  Gcfn- 
federate  States.  While  the  Confederate  government  ex- 
ists by  virtue  of  delegated  authority,  its  pojvers,  within 
their  appropriate  boundary,  are  not  subordinate  to  those 
of  the  States.  On  the^contrary,  it  is  expressly  declared 
in  the  constitution,  that  the  constitution,  and  the  laws  of 
the  .Confederate  States  made  in  pursuance  thereof,  and  all 
treaties  made  under  the  authority  .of  the  Confederate 
States,  shall  be  the  supreme  law  of  the  land.  The  au- 
thority of  all  governments  must  be  exercised,  and  must 
reach  the  subjects  of  its  operation,  through  the  agency  of 
officers.    The  officers  of  the  Confederate  States,  and  of 
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the  several  Statea,  must  ^xercUe  their  fuDctioDB,  and 
apply  the  authority  of  their  respective  goverDmentSy 
within  the  same  territorial  area.  It  is  the  clearest  dedoc- 
tion  of  reason,  that  the  officers  of  neither  of  these  dis- 
tinct powers,  operating  within  the  same  territorial  limits, 
and  performing  proper  functions,  can  be  subordinated  to 
the  other,  except  as  authorized  by  the  constitution,  with* 
out  detriment  to  the  harmonious  working  of  our  compli- 
cated system,  and  peril  to  the  rights  and  benetits  which 
that  system  was  designed  to  secure. 

The  analogy  (in  all  respects  which  concern  our  subject) 
between  our  government  and  that  of  the  United  States 
enables  mo  to  draw  from  the  history  of  the  past  an  illus- 
tration of  the  idea  which  I  am  striving  to  develop.  The 
fugitive-slave  law  was  passed  to  protect  and  maintain  a 
clear  constitutional  right  of  a  class  of  citizens  in  the 
United  States,  whom  the  fluctuations  of  time  had  local- 
ized in  less  than  a  moiety  of  the  States.  In  most  of  the 
other  States,  an  antagonism  of  sentiment  to  that  right 
gradually  intensified  into  fanaticism,  and  extended  totbs 
persons  to  whom  thp  right  appertained.  A  right  of  sub- 
ordinatingthe  authority  of  the  officers  deputed  to  execute 
that  law,  to  the  control  of  local  State  tribunals,  infected 
by  the  feeling  prevalent  in  those  States,  was  asserted  and 
maintained.  In  many  localities,  the  execution  of  tb^ 
law  was,  by  this  means,  prevented  ;  and  the  just  claim  of 
the  people  of  the  slaveholding  States,  to  themainteoanee 
of  a  constitutional  right,  was  defeated.  The  powers  of 
the  Confederate  government  are  given  to  it  for  the  bene- 
fit and  protection  of  all  the  people  in  all  the  States ;  and 
the  historic  lesson  teaches  us,  that  the  execution  of  the 
laws,  passed  by  virtue  of  those  powers,  can  not  be  safely 
left  to  the  control  of  local  tribunals.  The  absence  of  th4 
danger,  under  our  system,  can  only  be  argued  by  arro- 
gating to  ourselves  a  freedom,  from  the  frailties  of  humaa 
nature. 

The  supreme  court  of  the  United  States,  faithful  to 
the  constitution,  while  every  other  branch  of  thegovero* 
ment  seemed  to  conspire  its  overthrow,  through  its  yea* 


OF  ALABAMA.  645 


Ex  ptkTie  Hill,  in  re  Willis  et  aL  v«  Confederate  States. 

•rable  aud  illustrious  chief-justice,  utmouiiced  au  opinion 
upon  the  assumption  by  the*  court  of  Wisconsin  of  the 
aathoritj  to  thwart  the  execution  of  the  fugitive-slave 
law  in  that  State.  The  case  was  Ableman  v.  Booth,  and 
tbe  United  States  v.  Booth,  reported  in  21  Howard,  506* 
The  entire  opinion  seems  to  have  had  the  approval  of 
each  one  of  the  nine  judges  cdmposing  the  court;  which 
was  rarely  the  case,  where  questions  of  constitutional  law 
were  presented.  In  that  opinion  it  is  said :  *^  The  powers  of 
the  general  government,  and  of  the  State,  although  both 
«Kiat,  and  are  exercised,  within  the  same  territorial  limits, 
are  yet  separate  and  distinct  sovereigrkties,acting  separately 
and  independently  of  each  other,  within  their  respective 
apberea.  And  the  sphere  of  action  appropriated  to  the 
United  States  is  as  far  beyond  the  reach  of  the  judicial 
|m>ce88  issued  by  a  State  judge,  or  a  State  court,  as  if  the 
line  of  division  was  traced  by  landmarks  and  monuments 
irisible  to  the  eye."  In  this  extract,  and  in  other  parts 
of  the  opinion,  the  proposition  is  maintained,  that  neither 
government  can  pass  the  line  of  division  betw<3eo  their 
respective  powers;  and  the  court  further  asserts,  that  the 
United  States  marshal^  after  legally  showing  his  authority 
to  tbe  State  tribunal,  would  be  bound  to  resist  its  further 
tnterfereooe.  The  practical  effect  of  the  law,  as  declared 
in  that  ease,  is,  that  a  State  court,  or  officer,  has  no  right 
of  control  over  the  conduct  of  the  officers  of  the  general 
goverameat,  in  the  exercise  of  an  aathority  bestowed  by 
ita  law. 

Nor  was  this  principle,* when  annoanoed  In  the  ease 
abo>ve  oaaiedy  at  all  new  in  the*  jurispradence  of  the 
United  States.  I  avail  myself  of  Ghaneellor  Kent's xson- " 
denaation  of  the  decisions  upon  that  subject,  and  of  the 
attthority  of  his  great  name,  in  behalf  of  my  argumenl, 
m '  the  foHowing  extract  from  his  Commentaries  :— 
*^Jfe  SkU£  can  eoTitnd  the  exercise  of  anjf  auikordy 
wnArtke  JMerat  government  l%c  State  legislatures  can 
net  asnol:  the  judgments,  nor  determine  the  extent  oF 
the  jaiAMidkd&QVi^  of  the  courts  of  the  Uuioa.  This  was 
aMettfite4  by  ^the  legtslatnre  of  PennsylvMiia^  and  de- 
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dared  to  be  inoperative  and  void  by  the  supreme  coart 
of  the  United  States,  in  the  case  of  the  United  States  v. 
Peters,  6  Cranch,  115.      *♦**!(,  lias  aig^  {,eeQ 
adjudged,  that  no  State  court  has  authority  or  jurisdic- 
tion to  enjoin  a  judgment  of  the.  circuit  court  of  the 
United  States,  or  to  stay  proceerlings  under 't.     This  was 
attempted  by  a  State  court  in  Kentucky,  and  declared  to 
be  of  no  validity  by  the  supreme  court  of  the  United 
States,  in  McKim  v.  Voorhies,  7  Cranch,  279.     No  State 
tribunal  can  interfere  with  seizures  of  property,  made  by 
revenue  officers  under  the  laws  of  the  Uiiited  States;  nor 
interrupt,  by  process  of  replevin,  injunction,  or  otherwise, 
the  exercise  of  the  authority  of  the  Federal  officers;  and 
any  intervention  of  State  authority,  for  that  purpose,  is 
unlawful.     This  was  so  declared  by  the  supreme  coart, 
in  Slocum  v.  Mayberry,  2   Wheat.  1.     Nor  can  a  State 
court  issue  a  mandamus  to  an  officer  of  the  United  States. 
This  decision  was  made  in  the  case  of  McGlung  v.  Silii^ 
man,  6  Wheat.  698 ;  and  it  arose  in  consequence  of  the 
supreme  court  in  Ohio  sustaining  a  jurisdiction  over  the 
register  of  the  land^office  of  the  United  States,  in  respect 
to  bis  ministerial  acts  as  register,  and  claiming  a  right  to 
award  a  maTidamus  to  that  officer,  to  compel  him  to  issue 
a  tinal  certificate  of  purchase.     The  principle  deelsred  by 
the  supreme  court  was,  that  the  official  conduct  of  an 
officer  of  the  government  of  the  United  States  can  onlj 
be  controlled  by  the  power  that  ci*eated  him.    If  the  offi- 
cer of  the  United  States  who  seizes,  or  the  court  which 
awards  the  process  to  seise,  has  jurisdtctioD  of  the  sob- 
ject-raatter,  then  the  inquiry  into  the  validity  oi  the  seic- 
jure ^belongs  exclusively  to  the  Federal  courts*    But;  if 
there  be  no  jurisdiction  in  the  instauce  in  whid^  it  is 
asserted— as  if  a  marshal  of  the  United  Stataa^  ooder  aa 
execution  ia  &vOr  of  the  United  States,  againat  i^ 
should  sei^e  the  person  or  property  oi  B — then  the  Stale 
courts  have  jurisdictipn  to  protect  the  person  jtad  prop-, 
ejrty  4^0  illegally  invaded ;  and  it  is  to  b^  obaen^  that  the 
jurisdictiou  of  the  State  coart  in  Rhode  Is1ajq4  was  ad- 
mitted by^  the  supreme  court  of  the  United  Statesi  k 
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Slocum  ▼.  Mayberry,  upon  that  very  ground/' — 1  Kent's 
Cora.  409-10-11.  See,  also,  McNiit  v.  Bland,  2  How.  17. 
As  the  ofRcers  authorized  to  execQte*the  conscript  law, 
have  jurisdiction  to  examine  evidence  and  decide  upon 
the  question  of  amenability  to  conscription,  the  authority 
of  Chancellor  Kent,  as  exhibited  in  the  foregoing  extract, 
is  wholly  opposed  to  the  jurisdiction  claimed  for  the  pro- 
bate judge  iu  these  cases.  Judge  McLean,  of  the  supreme 
court  of  the  United  States,  holding:  a  circuit  court  in  In- 
diana, in  a  charge  to  a  jury  trying  a  case  wherein  a  mas^ 
tcr  sought  to  recover  damages  for  the  taking  of  his  slaves 
from  t»3  custody  under  a  habeas  coiyus  issued  by  a  Michi- 
gan court,  held,  that  a  State  tribunal  could  not  release 
from  custody  persons  held  under  the  authority  of  the 
United  States,  and  procured  from  the  jury  a  verdict  for 
the  full  measure  of  the  master's  damages. — Norris  v.  Ne\v- 
ton,  6  McLean,  92.  Judge  Nelson,  of  the  supreme  court 
of  the  United  States,  in  a  charge  to  the  gmnd  jury,  \Dain- 
tained  the  same  doctrine  in  185L — Hurd  on  Habeas  Cor- 
pus, 198.  Judge  Cheves,  of  South  Carolina,  in  a  learned 
opinion,  reported  in  the  12th  vol.  Niles'  Register,  declined 
to  take  jurisdiction  over  the  matter  of  the  discharge  of 
one  imprisoned  under  process  issued  by  the  authority  ot 
the  United  States ;  and  the  recorder  at  Charleston  baa  . 
recently  followed  the  principle  of  that  decision,  in  refu- 
eiog  to  interfere  under  a  writ  of /i^/6ca5  corpus  with  the 
detention  in  the  army  of  an  infant  only  si^jteen  years  of 
age ;  maintaining^  that  the  precedent  set  by  Judge  CheveB 
has  since  been  acquiesced  in  asacorrect-i^xpositionof  the 
law  in  South  Carolina. — Ex  parte  Rhoites,  12  Niles'  R. 
264;  In  the  matter  of  benjamin  Sauls,  Charleston  Courier 
of  20th  October,  1862.  In  the  State  of  New  York,  speak- 
ing for  himself,  and  not  as  the  organ  of  the  coart,.Cbao« 
cellor  Kent  laid  down  the  principle  more  recently  asserted 
in  the  case  of  Ablemaa  v.  Booth* — Ex  parte  Ferguaoo, 
9  Johns.  239.  It  appears,  however,  that  this  opinioa 
never  controlled  Uie  action  of  the  New  York  courts ;  for 
they  seem  to  have^ince  exercised  the  controverted  J  ufia*. 
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diction. — JEx  mrtt  Btiicy,  10  Johns.  828;  Carlton's  ewe, 
7  Cow.  471 ;  United  States  v.  Wygnall,  6  Hill,  16. 

There  are  seveml  decisions  by  State  courts,  which  hold 
that  they  have  the  power  to  discharge  persons  improperly 
imprisoned  under  the  authority  of  the  United  States,  or 
even  under  its  process. — Almeida's  case,  ]2  Niles*  Reg. 

.415;  Lookington's  case,  6  Hall's  Law  Journal,  801 ;  Com- 
monwealth V.  Fox,  7  Barr,  836 ;  State  v.  Diniick,  12  N. 
H.  194;  Commonwealth  V.  Harrison,  11  Mass.  68;  The 

•  State  v.  Brearly,  2  South.  656.  Several  of  these  cases 
pertain  to  the  question  of  the  discharge  of  soldiers,  en- 
listed during  their  minority,  by  contracts  which  the  act 
of  congress  declared  void.  I  will  not  pause  to  inquire, 
whether  they  are  not  distinguishable  from  these  cases; 
for,  if  analogous,  I  am  not  willing  to  follow  them.  They 
were  decided  before  the  supreme  court-  of  the  United 
States  made  its  decision  in  Ableman  v.  Booth,  herein  be- 
fore noticed.  I  can  not  reconcile  with  sound  principle, 
or  real  expediency,  the  proposition,  that  an  officer  of  the 
Confederacy,  when  engaged  in  the  execution,  of  an  act  of 
congress,  and  acting  within  the  sphere  of  his  authority, 
can  be  sui^ct  to  the  control  of  the  judicial  tribunals  of 
the  States.  It  is  natural  that  the  judicial  mind  should 
approach  a  question  which  concerns  the  liberty  of  the 
citizen,  with  a  profounder. solicitude,  and  a  more  aensitire 
delicacy ;  nevertheless,  the  priqciple  is  the  same,  when 
the  authority  of  the  government  touches  the  property  of 
the  citizen,  as  when  it  touches  his  person.  And  the  same 
doctrine  whibh  gives  to  th«  State  tribunals  a  power  to 
supervise  such  official  action  as  concerns  the  liberty  of  the 
citiisen,  must  subject  to  the  arbitrament  of  the  humblest 
State  officer,  clothed  with  judicial  authority,  ttie  rega- 

^  larity  and  legality  of  the  acts  of  all  the  officers  of  the 
govern ment,  whose  functions  reach  the  property  or  money 
•f  the  people.  The  power  of  ta»ition,  of  coUectang  the 
eustoms,  of  regulating  foreign  commerce  und  comtnerce 
between  the  States,  of  restoring  fugitive  slaves,  of  raisiog 
flud  supporting  armies,  and  all  the  other  powers  of  ger- 
ernm^ty  would  be  exercised  by  its  officers  under  its  as- 
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thoritj^,  8ubj0ei  tatbecaotroiliogii^tarfer^noeof  tbe.looal 
tribuM^e,  wUhiD  lli«  jjiri^oH^ft  of  ..whicb  the  power 
tthould  diaoea  M>  be  in  pr#cM»  of  oseftttmi^  Avtbortty 
coDlerrad  bj  all  the  States,  to  beasercteed  \>j  ^.gov^rti- 
meiiti  in  the  administration  of  wbi^b-all  (be  people  and 
all  tlie  States,  direciiy  or.  indirectly,  jpaftieipate^  would  be 
admeaeured  and  ro^Iated  hj  the  tribunals  of  partL9alar 
localities*  A  law  for  the  raising  of  revenue,  or  of  armies, ' 
naight  receive  the  acgoieseeiioe  «od,  prompt  obediefic^  of 
a  miyority  of  the  States ;  while  a  minority,  by  aid  of  their 
«ourts»  utterly  thwarted  its  axeoution  within  their  limits. 
Thus  a  burden,  designed  to  be  common,  would  become 
l^artial.  Aad  a  clash  of  aiitbc»*ity  between  the  States  and 
the  Confederate  governniMmt  ^v>ouldJe|Ml  to  disastrous  ce- 
aiiUs.  ... 

The  officers,  eKeoatitig  the  law  of  conscription,  ^are  i>e- 
^tti^-ed  toact  uader  rutesgiyeu  them  from  the  wardepai^- 
ment*  Guided  by  those  raiea^  the  officers  may  attain  a 
cooclasion  altagether  variant  from  that  which  .a  State 
jodge^  either  uiuBformed  as  t;o  those  rules,  or  no^  reoog- 
Dizing  their  obligation  upon  bim^  would  attaitk.  X  pre- 
eujaae,  that  those  who  argue  tjie  aabocdinaiion^oftba  Con- 
federate officers  to  the  Stal«  tribunals,  would  repudiate 
tbe  idea  of  the. government  of  those  tribunals  by  reguta- 
iions  of  the  war  department;  for  theargument  w^icl^  main- 
tains a  supervisory  authority  over  the  subordinate  offieer 
would  as  well  apply  to  his  sviperior*  Are  we,  th^a,  to  have 
ap  offii^r,  obligated  by  rules  and  regulations  from  the  war 
depart/nent,  subject  to.  the  Supervision  and  control  of 
|if|otber,  who  is  not  boiiod  to  an  observance  of  them  ?  Are 
we  to  have  an  offieei;  convicted  as  a  usurper,  and  maije 
amenable  to  damages  -as  a  trespasser,  who  has  acted  cor- 
rectly aceordiug  to  regHiatio<|s  which  govern  .hiii)^  but 
irbo  is  to  be  tried  by  a  tribunal  not  recognizing  them  ? 
These  inquiries  eaggestavery.eojQclu^iveavgument  against 
the  assumption  of  State  authority  in  these  oases. 
'  .  I  do  Uf^t  ^qjatiovect  the  right^of  State  courts  to  lujter- 
pf  et  the  CQUirf^itution^  treaties^  and  laws  of  the  Confeder- 
ate States,  ai^  treat  as.  nullities  all  laws  infringing  the 
42 


650  '     SUPREME  COtTRT 


Ex  pftKe  HHl,  ra  re  Wtiiw  «t «?.  t.  CottfMorttte  €lt*tes. 

constitution,  in  6ii8«tt  oter  irhi^  ttey  hiv«  jomdiotioii^f 
The  point  of  mj  an^ment  ys,  tlH^  tbiise  cftses  are  witfaoat 
the  jurisdiction  of  the  profafftte  |n(%e,  atid  heoan  not  ad' 
judge  any  thing  oonoerning  the  rtghte  of  the  partiea. 

Nor  do  I  contfovert  the  generat  propoartton,  that  the 
courts  of  the  Staftea  have  concurrent lurfadlction  over  all 
subjectsxjognizable  in  thecQiirta  of  the  Confederate  Btate^^ 
wlien  it  is  not  otherM^ise  provided  by  law.  But  I  think, 
that  thfe  general  rule  ntnat  betaken  with  the  exeeptiooof 
those  cage's  in  which  the  execntjen  of  the  laws  of  the  (Jon- 
iederate  States  by  its  officers  is  to' be  anpeirised  and  con* 
trolled. 

I  am  not  unmindful  of  the-  argnment  Hi  (ncomenit^ith 
which  has  been  made.  It  may  be,  that  ateeeato  a  judi- 
cial officer  of  the  Confederate  States  would,  at  present, 
be  inconvenient ;  but  if  so,  it  is  an  evil  which  could  easily 
fee  avoided,  by  an  aet  of  congtesi  inereaaitig  the  number 
of  oflcers,  and  adjueting  their  locations  with  a  view  to 
tlie  ct>nvenience  of  the  people.  The  postpouetnent  of 
this  duty  by  congress  can  not  justify  ns  in  the  abandeii- 
fnieBt  of  a  principle,  or  in  the  setting  of  a  pernicious  pre- 
cedent. Moreover,  it  must  be  observeci,  that  the  govem- 
inent  of  the  Confederate  Stales  has  not  been  so  unmimi- 
ful  of  the  liberty  of  the  citiKcn,  as  to  Itove  it  to  the  irre- 
Yisable  decisic^n  of  the  subordinate  enrolling  officer.  On 
the  contrary,  an  appeal  to  the  commandant  of  conscripts, 
and  thence  to  the  secretary  of  war,  is  provided  by  the 
Tegulations  prescribed  for  the  oflfcers  employed  in  tke 
execution  of  the  law;  and  I  preiume  the  appeal  eottldbe 
extended  to  the  president  hit^iself.  I  am  not  prepared  to 
admit,  tbat  this  suocessiort  of  ofleers  doea  not  afford  a 
TsiasonaMe  assurance  of  the  nrainteuance  of  justioe,  right 
and  jaw.  At  least,  no  one  can  ju^ly  complain  that  no 
remedy  against  an  erroneous  decision  ia  provided,  until 
he  ^as  tested  fhose  which  the  scrvermft^nt  ezteods  to  him. 
And  besides  a?!  this,  a  resort  may  be  bad  to  the  judge  of 
the  court  of  the  Confederate  States.  The  goverumeiilof 
the  Confederate  States  was  organised  by  the  States^  «ttd 
its  laws  hare  been  passed  and  itsoiBiSersi6lee(;^>  direeflj 
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or  indirMitly,  by  the  Sutae  ^h1  the  people ;  and  it  0b»uld 
)mve  ibd  jfinm-aqs  ooofiilen^e  and  theidaQly  support  of 
the  epmitry,  in  the  praicat  struggle  for  iDdepeudenca  and 
liberty. 

.  If  it  be  true  that,  at  oonmon  law,  the  facta  allied  in 
the  retara  to  a  habeas  corpus  eai>  act  be  oontost^d-;  a»d  if 
no  remedy  for  tbatvioe  in  the  law  bad  been,  provided,  the 
blaoxe  would  be  due  to  tbe  Btate  goTerun>^at.  Bat  in 
£auii,  in  this  State,  and  iu  ail  the  other  States  of  the  Con* 
lederacy,  as  far  a»  our  eftamioatioa  bos  been  entendsd, 
there  is  an  cxpreaa  provision  for  the  contestation  of  the 
retorB»*^Code^  S  87 82,  If,  therefore,  a  f«]se  retura  ahonki 
be  madev  that  the  petitioner  waa  held  by  a<duly  appointed 
officer  by  eocnpeteut  authority,  it  would  be  Iba  daty  of 
Ibe  probate  judge  to  hear  a  contestation  of  theireturn, 
and  not  to  reaiaud  tbe  prisonei^  if  th/ereturn  was  fakie.  Iu 
theae  caaes^  tbe  petitions  tbenaaelves,  "vrhen  properly  .con- 
atnied^si^ow  the  want  of  jurisdiction  in  the  probate  judge ; 
aod  it  was  hia  duty  to  have  rejeoted  tbeoi  in  limiiu. — Mc 
forie  Tobias  Watkins,  3  Peters,  2«1. 

[2.]  The  oases  of  Sz  par ^  Burnett,  30  Ala.  461,  and 
JEz  park  Smith,  83  ik.ywr^  deemed  oenclusive  authority  in 
iQlTor  of  the  right  to  apply  to  this  court  tor  a  prohibition, 
•withoot  a  pre^ioas  application  to  an  inferior  court*  The 
l^bate  judge^  in  i^ntiag  the  habmseorptis  upon  the  pe- 
#iti<mai  exereisadaiv  aathority  that  did  not  belong  tb«  him ; 
and  tiiete  is.no  other  remedy  than  the  writ  of  {)rohibitioo. 
It  ia  elear,  thepefoie,  that  that  writ  is  the  proper  remedy. 
Mb  pwte  Morgan  Smith,  28  Ala.  94 ;  JEx  parte  Walker, 
26  Ala.  81 ;  Mx  park  Greene  k  Graham,  2d  Ala.  52,  The 
petitioner  for  the  prohibition  is  the  party  whose  eaitody 
oi  the  ooascript  is  interfered  with,  and  VTe  think  he  may 
inake  thas  application* 

If  we  have  tbe  facts  of  these  oases  correctly  preaentad 
to  us  ia  the  petitiolia,  tha  ibregoiog  opinion  is  deeisiyeof 
tiiem. '  But,  as  the  fhets  do  not  appear  of  record,  we  deem 
^  tbe  safer  eonrae  to  iseoe  a  rule  nisi  to  the  probate  judge. 
8«laoka.  Oom.  118-Jt4. 
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STONE,  J. — Three  geveral  petitions  for  habeas  cotpus 
were  pfeeented  to  the  judge  of 'probate  of  Montgomery 
county,  by  the  petttioncfre,  Asa  J.  Willie,  Edward  P.  John- 
son, and  Calvin  Keynolds;  ei^ch  alleging  that  he  was  held 
a  prisoner  in  custody  by  the  enrolling  ofllcer,  under  the 
claim  and  pretense  that  he,  the  petitioner,  was  liable  to 
do  military  duty;  while  each  petitioner  averred  in  Ms 
petition,  that  he  was  advised  and  believed  he  was  exempt 
from  military  service  in  the  field,  by  reason  of  physical  • 
incapadty  ;  each  petition  setting  f6rth  the  particular  dis- 
ease which,  it  was  alleged,  operated  the  exemption.  In 
tieitber  of  said  petitions  is  it  averred,  that  the  petitioher 
has  been  examined  by  an  examining  surffeon^  or  board  of 
txamination  ;  nor  is  it  averred  that  he  baci  been  htH  t«^< 
/or  miliiary  heimee  in  the  fields  by  reason  of  iodUff  ineapaeify 
€fr  imbecility.  On  the  contrary,  it  is  obvious  from  the  face 
of  each  petition,  that  the  applicant  seeks  enlargement, 
not  on  the  ground  that  he  has  been  hdd  unfit  for  military 
service,  but  that  he  is  in  fuck  unfit  to  perform  such  ser- 
vice, by  reason  of  bodily  incapacity ;  •  which  feet  be  seeks 
to  establish  by  evidence  on  the  trial  of  the  habtas  ccfrpus. 

The  judge  of  probate  issued  writs  of  habeas  corpus  in 
the  several  oases;  and  the  enrolling  offictr,  denying  the 
jurisdictioh  of  the  jndgeof  probate  in  the  premises^  prays 
for  writs  of  prohibition,  directed  to  that  officer^  oomnaod- 
^ng'him  to  surcease  from  the  further  eacereiae  of  sacb  au- 
thority. The  question  is  thus  presented,  ha»  the-jddfe 
of  probate  jurisdiction  of  the  cases  made  by  the  several 
petitions?  I  hold,  that  he  has  not;  and  I  shall  proceed, 
as  briefly  as  I  can,  to  states  the  reasons  which  lead  ray  miDd 
to-this  eoncltision.  •    • 

The  Oonfodeltite  government,  being  engagied  in  war, 
has  the  unquestioned  right  to  call  the  male  residents  of . 
the  Confederacy  into  the  service.  **A8  war  c^n  not  be 
carried  on  without  soldiers,  it  is  evident,"  says  Mr.  V«l- 
tel,  "^^that  whoever  has  the  right  oi  mmking  war,  has  aiaa 
naturally  that  of  raising  troops"— Pi^e  294.  *'Kv0fy 
citizen  is  bound  to  serve  and  defend  the  State  j^lkras 
'he  is  capable." — lb.     "No  person  is  naturally  exempt 
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from  takiDg  up  ariofr  in  de&oAe  of  tb«  3ut8,  the.oblig a- 
tiou  of  evety  i^MaliWff  of  «ooiotj  beinj^  the  same," — lb. 
AUe^tanee,  or  the  duty  to  ilefond  the  State  when  assailed^ 
18  corri»)ative  %q  proteetioiK  The  gpyeruiuent  owes  th# 
latter  totbe  citizen ;  the  citizen,  the  forraer  to,  the  gov- 
^rofuetit. — 1  Black«.  Com*  $69;  case  of  Isaac  Williams, 
2  Craoeb'a  Bep.  82,  in  note. 

The  acte  of  ooiigreas,  known  aa  tha  '^conscript  lawa," 
are  ooastitQtioaal.  The  constitution  of  the  Cpnfeder^te 
Statea  (art  1,  sec.  8,  aul>divisiona  11,  12«  IS,  14)  confers 
on  coogresa  the  povrer  '^to  declare  war/'  ^'to  rai^se  and 
aapport  artaiea,"  '^to  provide  and  maintain  a  navy/'  and 
*^to  uiakerulea  for  the  goverufaent  and  regulation  o£  the 
iaiid  and  aaval  foroes."  Theae  are  specific  grajatB  of 
power,  in  language  free  from  ambiguitj ;  and  in  neither 
of  th&  clauses  quoted,  is  found  a  word  or  syllable,  which 
defines  the  mode  or  manner  of  executing  the  power.  The 
same  elauae  which  gives  the  power  to  raiae 'armies,  gives 
also  the  power  to  support  armies.  The  two  words  are 
coupled  together  hy  the  copulative  conjunction;  and  if 
the  oije  power  require  the  agency  of  State  authority  for 
its  execution,  by  every  sound  canon  of  construction,,  the 
other  power  must  equally  require  such  agency.  I  go  fur* 
ther:  All  the  grants  of  power  in  the  8th  section  of  the 
1st  article  of  the  constitution,  (seventeen  that  are  specific, 
aad  one  general  in  its  terms,)  are  one  continuous  sen- 
tence, each  clause  being  expressed  in  phraseology  of  kin- 
dred character;  and  if  congress  cannot  directly  execute 
the  powers  enumerated  above,  neither  can  that  body  di- 
rectly execute  the  other  powers  therein  granted.  Now, 
when  we  reflect  that,  among  the  enumerated  grants  found 
in  that  section  and  untmc^  are  the  power  '^to  lay  and 
collect  taxes,  duties,  imposts  and  excises,'*  "to  borrow 
money  on  the  credit  of  the  Confederate  States,''  "to  regu- 
late oommeree  with  foreign  nations,"  "to  coin  money," 
^'to  declare  war/'.&c,  surely  no  one  can,  with  any  plausi- 
bility, contend,  that  these  several  powers  can  only  be  ex- 
ercised through  State  instrumentality. — Prigg  v.  Com- 
monwealth, 16  Pet.  616. 
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The  16th  daase  of  th^  SMtioB  of  the  CcmfoderaU  eos* 
stitntion  which  I  am  considering,  eoateaplates  that  the 
miliiia,  which  constitates  the  material  out  of  which  ar« 
mies  are  to  be  rateed,  may  be  kept  in  a  state  of  organiza- 
tion and  4J8ciplin6;  and,  inatmcK^  as  inyaaiofis  or  intor* 
rections  muj  be  euddetily  pr^lpitated  npon  na,  or  the 
execation  of  the  la\v9  of  the  Confederate  States  may  bo 
resisted  in  force,  bo  as  to  require  prompt  and  vigorous 
measures  for  the  defense  of  the  country  and  the  welfare 
of  society,  congpees  is  also  empowered,  by  the  15thckiase, 
"to  provide  for  celliog  forth  the  militia."  Thia  la  a  sep* 
arate  danse,  distinct  from  the  authority  to  raise  armies, 
and  was  deemed  a  necessary  reserve  to  meet  exigencies, 
in  a  country  which  revolted  at  the  idea  of  large  atunding 
armtes,  or  splendid  military  establishments  in  times  of 
peace.  The  militia,  for  exigencies;  the  army, when  war 
has  become  an  established  fact. 

It  being  thiis  shown,  as  I  think,  that  congress  is  clothed 
with  power  to  raise  armies  by  direct  means,  without  call- 
ing to  its  aid  State  authority,  it  follows  irresistibly,  that 
congress  is  the  sole  arbiter  of  the  means  and  machinery ' 
it  will  adopt  for  executing  this  power;  with  the  well 
known  limitation,  that  the  medns  employed  shall  be  both 
necessary  and  proper  for  carrying  into  execution  the 
granted  power;  that  is,  as  I  understand  this  clause,  that 
both  qualifying-words  shall  have  operation  and  eflfect: 
nteessary  to  the  full  enjoyment  of  the  right ;  and  Yuroper-^ 
homogeneous  and  harmonious  with  our  compound  system 
6f  government.  No  matter  how  neeessary  the  proposed 
means  may  appear,  still,  if  it  antagonize  any  of  the  re* 
served  rights  of  the  States  or  of  the  people,  or  militate 
against  any  of  the  principles  which  underlie  our  liberties, 
then  it  is  not  proper;  and,  on  the  other  hand,  if  the 
means  proposed  be  in  lyarmony  with  every  principle  of 
our  institutions,  uftd  be  not  necessary  to  the  full  en.^y- 
ment  of  some  power  granted  to  the  Confederate  govern- 
ment, the  emplcjyment  of  such  means  by  that  goveroment 
would  be  a  sheer  usurpation.  When  I  speak  of  Ineidents 
to  the  grants  of  power  to  the  Confederate  government,! 
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meftn  ezpreM  gr»nle  ^  Iw  tfadrethoald  be  ao  lAcideiiU  to 
incidental  p6wer8. — See  Pederaliet,  No.  88.    • 

The  magmtiida  of  th«wsr  that  k  h^ng  waged  agaiD^t 
as,  renders  it  KOoetMry  tb^ltiiQ.  gciTsrnnieDt  f^ttt  iorth 
its  greatest  strsogtb  f(»r  tbe  proteelioa  of  oar  libei^y  sad 
oor  property.  Xhis,  I  iin  satisfied,  conid  not  be  accom- 
plished by  any  means  short  of  compnUory  enroll tusai; 
and  bence  I  hold,  that  tbe  eonscription  acts  &re  coostitu^ 
tional. 

Various  officer's,  ag«fieiea»  rales  and  regulatioos,  sm 
necessary  and  proper  iiwttomelntalitids  ii)  carrying  into 
eiiect  the  expresdiy  delegated  power  ••  to  raise  armies." 
Hence,  these  means  are  also  constitutionul ;  that  is,  U^iey 
are  necessary,  and  are  net  incompatible  with  tlie  reserved 
rights  of  the  St^es,  or  of  tbe  peo()le.  Many  of  these 
ag«incies,  trusts  and  duties,  require  professional  skill  and 
knowledge,  wtiich  can  not  be  looked  for  in  persons. wbo 
lusTe  not  bad  tbe  adranteges  of  military  training  and 
experience  ;  and  it  was  very  nataral  that  the  governnieat 
of  the  Confederate  States  should  take  to  itself,  and  to 
iiffieers  6f  its  own  appointment,  the  determination  of 
qnestions  requiring  such  professional  skill. 

We  have  two  acts  of  congress  for  the  conscription  -of 
tbe  citizens;  one  approved  April  16th,  1862,  (Statutes  at 
Large,  fiMt  session  of  first  Congress,  p.  29 ;)  tbe  other 
approved  Sept.  27,  1862,  (Stat,  at  Large,  second  sessioa 
of  first  Congress,  p.  61.)  £ach  of  these  statutes  anthor- 
iaes  the  preMdent  to  call  out,  and  place  in  the  army,  all 
white  men  who*  are  residents,  between  the  ages  speci lied, 
"who  are  not  legally  exempted  from  military  service." 
Neither  of  them  defines  what  residents,  or  classes  of  rest* 
detits,  are  exempted  from  such  service;  but  both  statutes 
leave  that  subject  to  be  disposed  of  by  after  legislation. 
Hence,  every  resident  white  man,  within  tbe  specified 
ages,  is  liable  to  be  called  into  tbe  military  service  of  the 
Confederate  States,  unless  it  can  be  shown  that  be  comes 
wkhin  the  provisions  of  tl>e  exemption  statutes.  We 
have  shown  above,  that  no  person  is  naturally  exempt 
from  taking  up  arms  in  defense  of  his  country  ;  and  it 
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follows,  thftt  the  omm  is  on  him  wbo  clMma-exemptioD, 
to  establish  his  right  to  it« 

Imbeeiltty,  or  dleabiJlity,  tiihter  mental  or  physical,  10, 
p0r  se,  no  legal  ax^mption  .from  militaty  aarvice  hi  tha 
nrmf  of  the  Confederate  States.  This  reaolta  from  the 
faet  that  exemption  is  a  favor  /^rantid, — oot  a  right  con- 
ceded ;  and  eongreea  haa  no  where  eai-d  that  mental  or 
physiea)  imbecility  is  a  valid  ezcaae'for  the  non^perk>rm* 
ance  of  military  service.  In  granting  this  boon,  eon. 
grees  had  -power  to  prescribe  tefms  and  conditions  on 
which  it  conld  be  claimed  ;  and  it  did  so. 

The  language  of  the  ads  of  congress,  defining  exemp- 
tions on  account  of  bodily  or  mental  incapacity,  is  at 
follows  :  ^^  That  all  persons  who  ehaH  be  held  to  be  unfit 
for  military  services,  under  rules  to  be  prescribed  by  the 
secretary  of  war,  shall  be,  and  are  hereby,  exempted  from 
military  service  in  the  armies  of  the  Confederate  States." 
Act  approved  April  21,  1862,  C.  8.  Stat,  at  Large,  Ist 
session  of  1st  Congress,  p.  61.  The  language  of  the  act 
approved  Oct.  lltb,  1862,  is  as  follows:  **That  all  per- 
sons who  shall  be  held  unfit  for  military  service  in  the 
field,  by  reason  of  bodily  or  mental  incapacity  or  imbe- 
cility, under  rules  to  be  prescribed  by  the  secretary  of 
war,  are  hereby  exempted  from  military  service  in  the 
armies  of  the  Confederate  States." — Stat,  at  Large,  2iid 
session,  p.-  77.  ' 

I  have  thus  qaoted  every  word  and  syllable  fouijd  in 
the  acts- of  congress,  which  confer  the  right  of  exemption 
from  military  service,  on  account  of  mental  or  physical 
incapacity.  It  will  fee  seen  that  neither  mental  nor  bodily 
disease  ie,  per  se,  a  ground  of  exemption. 

By  atjt  of  congress,  approved  Oct.  11th,  1862,  (Stat,  at 
Large,  2d  session,  p.  To,)  it  is  provided,  "that  there  shall 
be  established  in  each  county,  parish  or  district,  and  in 
'any  city  in  a  county,  parish  or  district,  in  the  several 
States,  a  place  of  rendezvous  for  the*  persons  is  said 
county,  district,  parish  or  city,  enrolled  for  military  duty 
in  the  field,  who  shall  be  there  examined  by  oae  or  more 
surgeons,  to   be  employed   by  the  government,   to  be 
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assigned  to  that  duty  by  the  president,  on  a  (lay  of  which 
ten  days  notice  shall  be  given  by  the  sargeon,  and  from 
day  to  day  next  thereafter,  until  all  who  shall  be  in 
attendance  for  the  purpose  of  examination,  shall  have 
been  examined;  and  the  decision  of  said  surgeons,  under 
.  regulations  to  be  established  by  the  secretary  of  war,  as 
to  the  physical  and  mental  capacity  of  any  such  person 
for  military  duty  in  the  field,  shall  be  final."  Section  2. 
**  There  shall  be  assigned  to^cach  congressional  district  in 
the  several  States,  three  surgeons,  who  shall  constitute  a 
board  of  examination  in  such  districts,  for  the  purpose 
specified  in  the  foregoing  section,  any  one  or  more  of 
whom  may  act  at  any  place  of  rendezvous  in  said  dis- 
'  tS-ict." 

Provision  had  been  made  for  the  enrollment  of  con- 
scripts, under  other  acts  of  congress. 

Under  the  acts*  of  congress  from  which  I  have  given 
extracts  above,  the  secretary  of  war  has  made  and  pub-^ 
lished  the  following  rules : 

*^  Questions  of  bodily  and  mental  incapacity  will  be 
decided  by  surgeons  employed  tor  the  purpose,  by  virtue 
of  the  act  of  congress  approved  on  the  11th  of  October, 
1862.' 

*^  Persons  deemed  incapable  of  bearing  arms,  shall  be 
reported  by  the  examining  surgeon  to  the  board  of  exam- 
ination, who  shall  determine  the  questions  of  exemption, 
and  grant  certificates  thereof.  *  *  *  8o  soon  as  the 
examining  board  shall  be  organized  in  any  congressional 
district,  and  shall  enter  upon  the  discharge  of  their  du- 
ties,  no  other  mode  of  examination  for  [persons  in  that 
district  will  be  pursued;  and  the  decision  of  the  examin- 
ing board  will  be  deemed  final.'' 

**  Applications  for  exe<nption  must,  in  all  cases,  be 
made  to  the  eorolliDg  officer,  'from  whose  decision  an 
appeal  may  be  taken  to  the  commandant  of  conscripts. 
The  department  will  not  consider  the  appiicatioo,  until 
it  has  been  referred  by  the  latter  officer." 

In  the  light  of  these  statutes  and  these  mles,  I  hql'd^ 
that  the  petitions  brought  to  view  in  the  present  cases 
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show  no  ground  which  the  judge  of  probate  was  author- 
ized to  inquire  into  or  try.  They  do  not  aver  that  the 
petitioners  had  been  "held  unfit  for  military  service  in 

.  the  field,  by  reason  of  bodily  or  mental  incapacity  or 
imbecility,"  under  rules  prescribed  by  the  secretary  of 
war.     Thej"  set  forth  the  grounds  on  which  they  severally 

.  claim  the  right  to  be  enlarged  ;  and  when  those  grounds 
are  examined,  they  are  found  wholly  insuflicient.  They 
are  as  unimportant  as  the  assertion  of  any  other  indiffer- 
ent fact;  such,  for  instance,  as  that  the  petitioner  was  a 
white  man,  was  the  head  of  a  family,  &c.  A  petition, 
claiming  enlargement  on  a  ground  so  utterly  frivolous  as 
those  supposed,  could  scarcely  command  the  serious  con^ 
aideration  of  any  court. 

I  have  shown  above,  that  congress,  in  granting  the 
privilege  of  exemption  on  the  ground  of  mental  or  physi- 
cal unsoundness,  has  reserved  to  the  secretary  of  war, 
and  to  surgeons  for  whose,  appointment  it  makes  provis- 
ion, the  right  of  passing  upon  the  question  of  unsound- 
ness. In  other  wdrds,  the  statute  exempts  only  such 
persons  as  are  decided  by  the  surgeon,  or  board  of  examin- 
ation appointed  by  the    president,  to  be  incapable  of 

*  bearing  arms.  This,  I  think,  was  very  natural  and  neces- 
sary. It  brinirs  the  adjudication  of  this  very  diflicult 
problem  within  the  control  of  experts,  and  saves  the  pub- 
lic service  from  delay  and  detriment,  which,  in  some 
instances,  might  result  from  ignorance  or  favoritism. 
It  avoids  inequality,  by  providing  a  stationary  and  uni- 
form board  of  examination,  whose  decisions,  we  must 
presume,  would  be  much  more  likely  to  be  right,  than 
the  opinions  of  any  and  every  practicing  phj'siciau  who 
might  be  called  to  testify.  Be  this,  however,  as  it  may, 
the  acts  of  congress  give  to  tlie  snrgeon,  and  to  the  board 
of  examination,  the  exclusive  right  to  pass  on  the  qucs* 
tion  of  mental  or  bodily  incapacity;  and  that  takesfronl 
State  courts  all  right  to  inquire  into  the  question. — S«« 
Federalist,  No.  82 ;  1  Kent's  Com.  89d,  marg. ;  Houston 
V.  Moore,  5  Wheat.  1;  Sturgis  v.  Crowinshield,  4  Wheat. 
198 ;  Prigg  V.  Commonwealth,  16  Pet.  625 ;  Moore  t. 
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Houston,  3  8.  &  R.  179;  Blanohftrd  v.  liiMsell,  18  Mms. 
16 ;  LiviBgston  v.  Van  Ingen,  9  Johos.  607 ;  2  Story** 
Oom.  §  1755-<6,  ftnd  note  2;  Martia  v.  Hunter,  1  Wheat. 
804 ;  Ex  park  Gist,  26  Ala.  15&  .  .  . 

I  take  a  farther  step.  The  acta  of  coDgresa  cited  in 
this  opinion,  and  the  instructkms  framed  onder  their 
authority,  commit  the  determisMition  of  the  various  quea- 
tiona  raised  by  the  petitions  for  hallos  corpuSj  to  certain 
officers  and  agents  of  the  Confederate  government,  and 
declare,  in  ternas,  that  the  decision  thas  prononnced 
shall  bo  final.  Under  these  cireumstanoes,  the  State  leg*- 
islaturea  have  no  authority  to  create  a  new  foroin^oP' 
clothe  it  with  power  to  settle  or  retry  the  question  of 
mental  or  physical  capacity  lor  military  service. — See 
Wayman  v.  Southard,  10  Wheat.  1 ;  U.  S.  Bank  v.  llaU 
atead,  ib.  51.  It  would  be  passing  strange,  if  State  courts, 
in  the  absence  of  legislation,  could  perform  funetioiia 
which  the  legislature  can  not  confer  upon  thefn. 

Whether  Confederate  courts  have,  or  can  oxerciae,  any 
greater  powers  over  the  question  under  discussion,  is  a 
aubject  not  before  me,  and  I  will  not  decide  it. 

It  may  be  contended,  however,  that  while  the  forego- 
ing argumient  may  prove  that  State  courts  have  no  au- 
.  thority  to  discliarge  persoos  from  military  service,  on 
account  of  physical  disability,  noi  skotffn  to  exist  in  ike 
manner  pointed  out  by  the  acts  of  congress^  und  the  rules  is^ 
stud  by  the  seereiary  of  wtmr ;  still,  I  have  failed  to  estab- 
lish the  proposition,  that  State  courts  may  not,  in  such 
ease,  issue  the  writ  of  habeas  eorpusy  and  inquire  of  the 
legality  of  the  imprisonment. 

To  this  I  answer,  first,  that  the  petitioners  for  habeas 
cmT>uSy  by  placing  their  claim  to  enlargement  on  a  &ct 
that  is,  in  law,  utterly  indifferent  and  frivolous,  fail  ta 
show  on  the  face  of  their  petitions  that  they  are  illegally 
restiained  of  their  liberty.  The  petitions  do  not  contain 
the  averment,  common  in  such  casee,  that  the  petitioaera 
are  illegalhf  restrained  of  their  liberty.  The  averment  is, 
that  they  are  ** prisoners  restrained  of  their  liberty;" 
and  they  then  set  forth  the  ground,  to-wit,  physical  un^ 
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soandness,  on  account  of  which,  they  aver  and  tay,  they 
are  ^^  advised  by  eoansel  and  believe  their  imprisonment 
to  be  illegal."  Hence,  there  is  a  want  of  jorisdictiou,  in 
this,  that  the  petitioners  show  themselves  rightfully  re- 
strained, yet  ask  the  writ  of  habeas  corpus,  that  the  legal- 
hy  of  that  restraint  may  be  inquired  into. 

But,  Secondly:  Jurisdiction  is  the  right  to  hear  and  deter^ 
mine  a  cause. — United  States  v.  Arredendo,  6  Pet.  691, 
709 ;  Sheldon  v.  Newton,  8  Ohio  Sute  Rep.  490,  499. 
Jurisdiction,  says  Soulier  in  his  Law  Dictionary,  is  "a 
power  constitutionally  conferred  upon  a  judge  or  magis- 
trate, to  take  cognizance  of  and  decide  causes  according 
to  law,  and  to  carry  his  sentence  iilto  execution,"  In  the 
case  of  Rhode  Island  v.  Massachusetts,  (12  Pet.  657,  718,) 
Mr.  Justice  Baldwin  said,  "Jurisdiction  is  the  power  to 
hear  and  determine  the  subject-matter  in  controversy 
between  parties  to  a  suit ;  to  adjudicate  or  exercise  any 
judicial  power  over  them."  Now,  it  seems  to  me  to  be 
clear  beyond  all  question,  that  the  power,  or  rather  the 
absence  of  power,  in  the  probjite  judge,  over  the  subject 
of  complaint  brought  to  view  hy  the  several  petitions  for 
habeas  corpus^  demonstrates  an  entire  want. of  jurisdiction 
in  that  officer,  under  each  and  all  ihe  definitions  above 
set  ibrth.  The  gravamen  of  each  petition  is,  that  the  pe-  . 
titioner  is  physically  unable  to  perform  military  service. 
Jurisdiction  is  the  right  to  inquire  intx)  the  alleged  fiict 
of  such  physical  di6al)ility.  *The  probate  judge  has  no 
authority  to  inquire  into,  or  try  that  question;  there- 
fore, the  probate  judge  has  no  jurisdiction  of  the  causes 
made  by  the  several  petitions. 

If  it  be  contended  further,  that  the  judge  of  probate 
bad  jurisdiction,  because  he  had  authority  to  decide^  as 
a  judge,  that  he  would  not  and  could  not  enter  upon  the 
trial  of  the  question  of  physical  disability ;  the  argument 
is  just  as  strong,  and  no  stronger  than  would  be  the 
assertion,  that  every  court  which  dismisses  or  ]?epudiates 
a  cause  for  want  of  jurisdiction,  thereby  affirms  its  jurie- 
diction,  and  disproves  the  truth,  of  its  own  solemn  sen- 
tence.   It  is  rarely  the  case  that  any  court  attains  the 
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•onclQsioD  it  has  iiot  jurisdiction  of  agiveu  subject,  with- 
out construing  some  statute,  or  announcing  som«  legal 
or  constitutional  principle,  which  deprives  it  ot  jurisdic- 
tion. In  the  great  case  of  Dred  SrH)tt  v.  Sandford, 
(19  How.  398,)  the  supreme  court  of  the  United  States 
decided,  that  neither  itself  nor  the  circuit  court  had  juris- 
diction  of  the  case  made  by  the  plaintiff;  still  that  court 
enunciated  some  of  the  most  important  principles  ever 
decided  on  this  continent;  and  was  compelled  to  decide 
many  of  them,  to  reach  the  conclusion  that  it  had  not 
jurisdiction  of  the  case. 

For  these  reasons,  I  hold,  that  the  ju(lg^  of  probate 
has  no  jurisdiction  of  the  cases  made  by  the  several 
petitions. 

In  an  opinion,  recently  delivered  by  the  chief-justice  of 
the  supreme  court  of  North  Carolina,  I  find  th^t  be  cou- 
cars  in  denying  to  the  courts  power  to  retry  the  question 
of  mental  or  physical  incapacity. 

When,  oQ  a  former  day,  I  delivered  an  opinion  in  these 
eases,  I  limited  the  operation  of  my  remarks  to  cases 
which  are  in  principle  like  the  present,  because  there 
had  not  then,  been  a  conference  between  all  the  members 
of  the  court ;  and  as  I  felt  inclined  to  differ  from  the 
chief-justice,  on  some  propositions  contained  in  his  opin-  . 
ion,  I  purposely  withheld  my  views  until  a  full  consulta- 
tion with  our  absent  brother  could  be  had.  That  consul-' 
tetion  has  now  been  bad;  and  although  I  am  aware  that, 
ia  what  I  am  about  to  say,  I  go  beyond  the  wants  of  the 
present  case,  I  feel  it  a  duty  we  owe  to  the  public,  that  I 
make  known  certain  other. conclusions  at  which  wc  have 
arrived. 

▲  majority  of  the  court  holds,  that  the  State  courts 
bave  jurisdietiott  of  the  writ  of  haieas  corpus^  in  all  cases 
which  eome  withiu»eithev  of  the  following  classes :  Fir$tf 
where  the  petitioner  claims  that  the  conscript  laws  do 
mrtxeack  faimx  or  authorise  his  enrollment  .as  a  conscript^ 
beoauae  bets  under  or  over  age,  not  a  white  n^an,  or  not 
a  resident  oi  tba  Confedetate  States;  Seeqnd^  where  the 
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party  clairae  tl-iat  he  stands  absolutely  and  unconditioii- 
nlly  exempt  from  military  service,  because  he  belongs  to 
some  sect  or  class,  which  the  act  of  congress  declares 
operates  an  exemption  ;  such,  for  example,  as  Friends 
who  haue  complied  with  the  law,  and  officers,  judicial 
and  executive,  of  the  State  and  Confederate  governments. 
Questions  may  arise  under  the  regulations  which  permit 
the  putting  in  of  substitutes,  over  which  I  would  not 
hesitate  to  exercise  jurisdiction ;  but,  fbr  reasons  Satis- 
factory to  myself,  I  prefer  hot  to  define,  at  present,  the 
extent  to  which  I  would  exercise  such  jurisdiction. 

Wherever,%8  in  the  present  case,  the  privilege  of  ex- 
•emption  is  granted  on  conditions,  the  adjudication  of 
which  is  expressly  reserved  to  certain  officers  named  or 
provided  for;  or,  where  the  acts  of  congress  declare  that 
the  exemption  shall  cease  and  determine  on  the  happening 
of  certain  events,  to  be  judged  of  atid  determined  by  the  sec- 
retary of  war^  or  other  designated  officer^  I  hold,  that  sueh 
condition  is  a  legicimate  limitation  on  the  boon  of  exemp- 
tion, which  congress  had  the  clear  right  t6  impose ;  and 
that  Stsite  courts  have  no  authority  to  supervise  the  ac- 
tion  of  such  officers,  thus  provided  for  and  exeiy^xsed,  or 
to  retry  any  question  thus  exclusively  conferred  on  an 
officer  of  the  Confederate  government.  To  entertatn 
jurisdiction  in  such  cases,  would  lead  to  the  most  embar 
rassing  and  disastrous  collisions  between  the  authorities 
of  the  two  governments. 

I  am  of  that  school  who  believe,  tliat  the  Ooafederate 
government  Is  one  of  limited  and  defined  powers,  and 
that  great  care  should  at  all  times  be  exercised,  to  pr^ 
vent  it  from  enlarging  its  powers  by  coAstmctioh.  Oar 
compound  system  of  government,  perhaps,  exposes  tiie 
States  to  encroachments  upon  their  reserved  rights,  more 
than  any  other  fi>rm  of  constifational  government  cottM 
do.  This  grows  in  part  out  of  the  iiibet,  that,  within  the 
spherd  of  their  operation,  the  constittition  of  the  Con- 
federate States,  and  the  acts  of  congress  passed  piiraua&t 
thereto,  are  the  supreme  law  of  the  land.  Tlie  conatitti* 
tion>  in  addition  to  its  enabling  d^ti^  whi^*  coate 
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powers  on  the  government,  contaius  several  restraints 
upon  ^tate  aatbority.  Under  these  clause^  an  appellate 
jurisdiction  was  bailt  up  in  the  supreme  court  of  the 
United  States^  which,  in  my  opinion^  was,  in  some  in- 
ataiices,  carried  to  an  extent  of  doubtful  propriety.  I 
will  not  discuss  this  question  here,  further  than  to  say, 
that  I  think  many  of  iHie  imputed  errors  which  crept  into 
the  old  system  grew  out  of  the  mistaken  theory  of  the 
ouenoss  of  our  distinct  governments,  and  the  too  groat 
subordination  of  the  State  to  the  Federal  government. 
One  source  of  alleged  encroachment  of  Federal  upon 
State  authority  has  been  removed,  by  a  wise  amendment 
of  the  second  section  of  the  third  article  of  the  constitu-* 
tioD  ;  and  other  amendments  have  also  shorn  our  young 
government  of  nmch  of  the  power  which  the  old  one 
wielded  to  our  detriment.  I  hope  that,  when  the  Con- 
federate judiciary  shall  be  fully  organized,  the  heresien 
which  aided  in  overthrowing  the  old  Union,  will  not  be 
allowed  to  enter  the  sanctuaries  of  the  new. 

.Ido  not  moan,  in  what  I  have  said,,  to  question  the 
distinguished  ability  which  has,  at  all  times,  marked  the 
long  and  brilliant  history  of  the  Federal  supreme  court. 
My  precise  meaning  is,  that,  in  my  judgment,  false  views 
of  the  powers  of  the  Federal  goverbment,  and  especially 
of  the  relatione  which  the  States  sustain  to  that  govarn- 
ment,  found  utterance  at  an  early  day;  and  that  the 
eoart,  in  later  years,  although  it  burst  some  of  the  fetters 
^  by  which  early  precedent  had  sought  to  confine  it,  left 
mvxyof  those  errors  unreversed.  Let  us  avail  ourselves 
ol  the  much  good  bequeathed  to  os  by  the  many  able 
misds  which  have  adorned  that  bench  at  every  period  of 
ite  history ;  but  let  us  avoid  the  errors  which  time  and 
ttparieuce  huve  tnade  manifest. 

I  have  said  that  an  early  arror  crept  intb  pur  eyateip, 
aa  to  the  relation  which  the  Federal  and  State  govern- 
ma»ts  au^taiu  to  ea^h  other.  In  my  opinioo,  we  should 
ckraggle»  from  the  very  threshold  of  our  existence,  to 
keap  the.fowarB  and  functioiM  of  the  two  goverameuCs 
at  dbtiii(»t  ap  posaible.    The  di?idiog  line  of  juriidictioA, 
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where  no  territorial  boundary  marks  it,  mast,  in  the  na- 
ture of  things,  be  sometimes  difficult  of  aeoert^'ument 
Still,  the  line  exists,  and,  wlien  discovered,  must  be 
respected.  It  is  history,  now  made  sadly  impressive  by 
the  ocean  of  noble  blood  which  it  has  caused  to  flow, 
that  by  transgressions  of  this  boundary  line,  sometimes 
by  the  Federal,  and  sometimes  ty  State  governments, 
our  once  prosperous  and  happy  country  is  now  the  thea- 
tre of  a  war  of  almost  unprecedented  malignity  and 
atrocity.  That  enlightened  jurist  and  venerated  patriot, 
Chief-Justice  Taney,  speaking  for  the  court,  felt  and  ex- 
pressed the  necessity  of  preventing  encroachments  by 
one  jurisdiction  upon  the  other;  but  his  counsels  came 
when  fanaticism  had  well  nigh  matured  its  parricidal 
plot,  the  culmination  of  which  is  now'converting  portions 
of  our  rich  domain  into  a  desolation. — See  Ablcman  v. 
Booth,  21  IIow.  508 ;  Dred  Scott  v.  Sandford,  19  ib.  898. 
The  jurisdictional  area  of  each  government  should  be 
kept  distinct — restraining  the  Confederate  government 
within  the  boundaries  of  its  delegated  authority,  and  not 
allowing  the  State  governments  to  trespass  on  Confede- 
rate jurisdiction.  The  powers  conferred  on  that  govern- 
ment by  the  Confederate  constitution,  the  laws  enacted 
under  its  authority,  and  treaties  made  pursuant  thereto, 
are  the  supreme  law  of  the  land.  Let  us  respect  and 
obey  them  as  such.  Let  us  not  weakdn  or  destroy  our 
Confederate  power,  by  embarrassinu  that  government  in 
the  manly  exercise  of  those  functions  with  which  the 
States  themselves  have  clothed  it.  This  will  neitber 
destroy  nor  impair  the  sovereignty  of  the  several  States. 
They  are  not  despotisms.  For  certain  general  purposes, 
they  have  conferred  on  the  Confederate  government  ee^ 
tain  attributes  of  their  sovereignty  ;  but  they  retain,  tbe 
others.  They  have  thus  become  eonstitational,  i&siead 
of  absolute  sovereignties.  This  do  more  destroys  8Md 
sovereignty,  than  does  the  surrender  of  certain  atttilmtes 
of  natural  liberty  destroy  civil  liberty.  In  aphoMiftg 
and  maintaining  each  government  in  the  exaieise  of  its 
constitutional  authority,  each  will  neceasarily  be^  ki|t 
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wilhftii  tboapfwhilMk  m4>i%of  its  poMM,.  This,  I  horn- 
Mly«Miaaivft,.iP9mM  •ai<tMHy>»aveii»  all  o«Hi4l5ii  of 
j^nnlictkina  U  omA  Mt,  ^nd  weoti)  Mt»  iaterdi«t  the 
eomitiMi  Atid.kkid  cfffisfta  whMi  M^og  19  g^  n^gHlmBt- 
hood.  Th%96  should  be  caltivated  and  streDgtbened,  as 
the  life. blood  of  oor  a^rflKtoMke  axIrtieQM. 


B.  W.  W4asjB»>  J.,  not  sittittg. 


fAfPLICATlON  FOB   HABSAt  COBPUf.} 

1*.  Cowteientious  scruples  again$t  hearing  armi,  at. ground  of  exgmption 
'  fHun  milkmry  tfrvte^.:— A  ]»er9on  who  **6on»cientioa8ly  seruples  to 
Mav  arms,"  ttaj  .claim  swemptioa  from  military  daty,  wi4«r  ^he 
'proviiimosof  the^tate  ooasutuuov,  (art.  iv,  piilitta,l%,)  «iM>»piv- 
xneiit  of  an  equiyalent  for  personal  service;  yet  he  ia  not  eptUlei^ 
on  that  account,  to  Exemption  from  military  service  in  the  armies 
of  the  Confederate  States^^nnteM  he  belongs  to  one  of  the  religious 
'denomiAiillone  spes&slly  exempted  by  the  acts  of  cengres& 

AnjMAn^v  by  Leri  M.  Stringer,  for  tb«  writ  of  hdbe^ 
aiir/ifft,  to  obtain  ys  discharge  from  the  custody  of  Major 
W*  T.  Walthall,  commaindant  of  the  eamp  of  instraetimi 
near  Talladega.  The  petitioner  alleged,  that  he  uras  held 
in  custody  at  the  said  camp  of  instruction  as  a  conscript; 
that  he  was  a  regular  member  of  a  "Christian  church", 
and  had  conscientious  scruples  against  bearing  arms;  that 
he  was  therefore  exempt  from  military  sorrice,  under  that 
provision  of  the  State  constitution  which  declares,  that 
*^ny  person  who  conscientiously  scruples  to  bear  arms, 
aball  not  be  compelled  to  dp  so,  but  shall  pay  an  equiva- 
lent for  personal  service,"  and  claimed  the  right  to  pay 
an  equivalent  for  personal  service,  as  therein  provided ; 
that  be  had  applied  to  the  Hon.  John  T.  IIevuk,  one  of 
48 
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oh  the  gfCfond  tlK>w^ eteUdt  m4  HhH  aoid  j«4g«,Hi»  the 
barring  otth%  writ^  faM  refinttl  to  iiciiMii^  Mia. 

L.  E.  Parsomb,  fo9  tke  pothidaftn 

STOKE,  J.— [March  4^  186S.>-.Thi»  aeto  of  con/rmt, 
known  as  the  ^^consoript  laws,"'  are  constitntionai— Jlr 
parte  Hill,  in  re  WilliB  ei  (U.j  at  the  present  term.  Those 
acts  authorise  the  enrollnoent  and coiscription  of  cUizeos 
within  the  conscript  age;  and  thi^,  without  invocation  of 
State  authority.  The  power  of  the  Confederate  govern* 
ment  to  conscribe  the  citiaen,  is  derived  from  the  Con- 
federate constitotioo;  HQd  is  ubt  at  all  dependent  on  the 
constitution  of  the  State  of  Alabama.  The  petitioner 
does  not  show  a  case  which  entitles  him  to  exemptioa 
from  militarj  service  under  the  acta  of  congress*  Cos- 
acieotiotts  scruplea  againat  bearing  armai^afikaa  the  pertj 
'  aralef^Muing  them  balotiga  to  eoe  ef  the  nligioQS  aaets 
mentimied  in  the  atatote,  presenta  to  the  courts  of  the 
country  no  legal  ground  for  declaring  the  petitioner  ex- 
empt from  military  duty. 

As  tb^  <>piDio9  of  the  etiUre  co^rtia  uot  /et  aMMi#aiia»d, 
nor  indeed  formed,  on  the  bruad  qaestion  of  jurisdietien 
of  Btete  oonrta  in  caaea  like  the  preaent; — and  as  we  feel 
no  liesitatioji  in  refoaiog  the  preeeut  aj^lieati^ti  on  tba 
mejatai  w^  piaee  our  refusal  on  the  ground  ata^ed  above. 

The  .prayat  of  tbe  pelitiMer  ie  denied. 


li.  W.  Walkbr,  J.,  not  sitting. 
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Ex  jAKTEltlLL,  IN  Re  IrMISTEAD  W..CONPED. 
SBATE  8TAT£& 

[jL^ft«IOATIOir  rOR  PKOHIVrTlOir  to  PHOSAtS  Xt9GB.J 

Ex  Paktb  DITDLET. 

[JLPPLICATION  FOR  MANDilJlUS  IN  XATTSB  OF  BABIUMI  Q0WfW&^ 

1.  Jnriadictitm  of  JSUtU  coarU  io  dineharge  enrolM  contctript  from  cua- 
tod^  of  ChnfederaU  J&ates  officer, ^-On  petition  for  habeas  corpu$t  by 
a  permn  who,  being  liable  to  military  aervice  under  the  act  of  con 
gresa  approved  April  I6th,  1862,  commonly  called  the  "  llrtt  oon- 
script  law/'  procured  and  placed  in  his  stead  a  substitute,  and  was 
thereupon  dischai^ged  ;  but,  after  the  passage  of  the  '*  second  eon- 

'  sartpt  law/'  approved  September  87th,  1862,  was  agaift  arreated 
b/  the  enrolling  officer,  on  the  ground  that  his  cKscharg^  had  be- 
cofne  inoperative,  because  his  substitute  was  personally  liable  to 
service  under  the  latter  law, — the  Stale  court  or  judge  to  whom 
the  application  for  the  writ  is  made,  has  jurisdiction  to  determine 
the  question  of  fact,  whether  the  petitioner  placed  in  his  stead  a 
smbstitute,  and  was  thereupon  discharged ;  and  also  the  question 

'  of  lftw«  wiiethw  sueh  dischafge  exenpted  the  petitkfuer  from  lia* 
biliiy  toaervfoe  under  the  kttor  law,  hia  subetitute  being  within  tba 
cpnooript  Qg«  as  therein  specified.  (A,  J.  WaLKiet,  C.  J,,dimentin^.) 

2.  iSame.^The  commandant  of  conscripts,  |.at  one  of  the  oamps  of 
instruction,  having  vacated,  on  the  ground  of  fraud,  a  discharge 
procured  by  a  person  who,  being  liable  to  military  service  undei^ 
the  **  oonaeript  laws''  of  congress,  had  furnished  a  substitute  ki 
his  stead;  and  the.d^sion  of  the  commandant  having  been  ap- 
proved by  the  secretary  of  war,-^  State  court  or  judge  h^  no  ju- 
risdiction, on  kaUat  corpuM  or  otherwise,  to  revise  or  control  the 
action  and  decision  of  the  commandant,  at  the  instance  of  the 
pel  son  whose  discharge  is  ttius  vacated,  on  the  ground  that«a>pa«*tf 
aftdRvito  were  received  agAiast  him  on  the  "trial,  or  that  he  was 
not  Botifted  of  the  time  and  place  of  taking  testimony,  or  that  he 
was  not  allowed  an  opportunity  to  cross-examine  witnesses.  (B. 
W.  Walkkk,  J.,  dttseatiii^.) 

S.  LMilii^  ^principal  to  miUtarf  ierviu  under  *Heeand  eonsCriptiaw^^ 
kMit^  fwmUhad  smMiule  under  >y4— The  9th  seetloa  of  the  «'i|r8fc 
oonseript  law"  of  congress  declaring,  that  persons  not  liable  to 
aailiUry  serrioe  ''may  beraoaived  as  substitutes  for  those  who  are. 
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under  guch  regulations  as  mar  be  prescribed. by  the  secretary  of 
war";  and  the  general  orders  (No,  37)  published  by  the  secretary 
of  war  on  the  IJ^th  May,  1862,  providing,  in  reference  to  exemp- 
tions procured  by  furnishing  suliftitules,  that  '*8uch  exemption  U 
vafld'only  ao  long  as  the  said  substitutft  is  lej^ally  exempt/'— a  per- 
son who  was  liable  to  conseription  under  said  law,  and  i^o,  after 
the  publication  of  said  general  orders,  placed  in  his  stead  a  sub- 
stitute, who, was  between  the  ages  of  thirty-five  and  forty  yean, 
ana  thereupon  obtained  his  discharge,  become  sgain  liable  to  con* 
steripiion,  on  the  passage  of  tjie  "second  conscript  law/'  and  the 
president's  call  for  men  between  the  ages  of  thirty-five  and  forty 
years ;  and  the  same  principle  applies  to  persona  who  furnished 
substitutes  after  the  publication  of  the  general  order  (No.  64)  dated 
September  8,  1862,  which  ileclares,  that  "  a  sul>stitate  becom- 
ing liable  to  conscnption  renders  his  principal  also  liable."  (Per 
tot  cur.) 

These  two  cases,  though  decitkd  together,  were  argued 
and  fiubmitted  at  difierent  time«.  The  first  was  an  appli- 
datioti  by  L.  H.  Hill,  an  officer  of  th«  provisional  army  of 
the  Confederate  8tate»,  and  the  enrolling  officer  of  the 
district  ernbVacing  the  conntj^of  Montgomery,  for  a  writ 
of  prohibition  to  the  probate  judge  of  said  county,  enjoin- 
ing and  restraining  him  from  further  proceedings^  in  the 
matter  oi  a  petition  for  haieas  corpus^  sued  out  before  bim 
by  W.  B.  Armiatead,  who  aouafht  thereby  to  procure  bis 
felease  from  the  custody  of  said  enfoHing  officer,  on  the 
ground  that  he  had  obtained  a  discharge  from  military 
service  by  placing  a  substitute  in  his  stead.  *  This  appli- 
cation was  made  oa  a  regular  motion  day  of  the  January 
term,  1868,  and  was  submitted  at  the  same  time  wrth  the 
last  preoeding  tjase;  being  argued  at  the  bar  by  P.  T. 
Bayrb,  onbehalf  of  the  Confederate  States,  fend  by  S.  F. 
EiCB  and  Jno.  A.  Elmore,  with  whom  was  A.  B.  Clith- 
BRALL^  for  the  petitioaer  Armistead- 
••The  dtb^r  case  ^as  anappHcation  by  Charles  H.  'Dud- 
ley, for  a  mandamus,  or  other  remedial  writ,  directed  to 
the  Hon.  N".  W.  Cockk,  the  chancellor  of  the  southern 
ofaaiicery  divisioo,  by  which  the  petitioner  sought  to  ob« 
tain  a  full  hearing  on  habeas  corpus  before  said  cbaneelior, 
and  a  discharge  from  custody  a^  a  conscript.     All  the 
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nmtertal  fkcts  i)f' the  cfi»e' arc  stated  in  the  opinion  of 

S^ONB,  J.  *  * 

The  opinione  were  deliv^i-ed,  at  difi^rint  times,  daring 
Joiie  tenn,  1863. 

STONE,  J. — ^The precise  lineof  division  which  sepa- 
rate* State  and  Confederate  judicial  authority,  is  a%t  at 
ways  €a«y  of  expredsioa,<if  indeed  it  be  easy  of  ascertain- 
mentl     Operating,  (withia  the  sphere  of  its  appointed 
powers,)  ae'eaeh  goternmeat  confessedly  do^s,  apon  the 
sanve  territorial  area,  and  upon  the  came  persona,  it  re- 
<[uires,  in  some  cases,  the  crosest  scrutiny  to  prevent 
encroilchnient  by  one  power  upon  the  other.     If  either 
governn^eut,  in  the  performance  of  its  functions,  by  mis- 
tatve  or  otherwise,  transgress  the  boundary  line  which 
separates  them,  and  trespass  oa  the  domain  of  the  other, 
such  conduct  does  not  conclude  t^je  other  government, 
nor  estop  it  from  asserting* and  enforcing  its  own  rights. 
On  ihe  other  hand,  if  either  government,  or  its  officers, 
act  within  the  sphere  of  its  powers,  although  such  action 
may  be  erroneoua  and  reversible,  it  is 'not,  except  in  cer- 
tain specified  cases,  within  the  power  of  the  other  gov- 
ernment to  control  its  action  thus  performed,  nor  to  cor- 
rect the  errors  that  may  be  committed.     The  distinction 
is  between  a  want  of  authority  over  the  person  or  thing, 
and  an  erroneous  exercise  of  authority  possessed.    If  the 
subject-matter  be  within  the  legal  cognizance  ot  the  oM* 
cer  actitig,  no  matter  how  ifar  that  officer  may  err  in»ad- 
judieating  or  applying  the  law   to  such  subject-matter, 
the  redress,  if  any,  must,  as  a  general  rule^  be  sought  in 
the  courts  of  the  government  whose  officer  has  committed 
the  error.    JSut,  if  the  officer  exercise  authority  over  a 
subject  or  person  not  within  his  official  cognizance,  the 
jndtcial  officers  of  the  other  government  may  give  redress, 
if  the  subject-matter  be  within  the  general  scope  of  their 
jurisdiction. 

The  distinction  attempted  to  be  drawn  above  may  be 
illustrated  by  the  two  cases  of  Slocum  v.  May  berry, 
(2  Wheat  1,)  and  McClung  v.  Sillimari,  (6  Wheat.  699.) 
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Thd  eaae  of  Slocom  V.  Majk^rtf  arooe  ii»d«r  the  lltb 
section  of  the  embargo  law,  approved  April  96^  ISO^ 
(2  n.  8.  etot  at  hMTg^  50;i,)  whi^ihaotlioriMd.tlie  e^llec- 
tors  of  tbe  customs  ^Ho  detain  any  vaasel  ostensililj 
bound  with  a  cargo  to  some  other  port  of  the  United 
States,  wbeaever  in  their  opinions  tbe  intention  is  torio- 
lateqr  erade  any  of  the  proviaioni  of  the  tiots  laying  an 
embargo,  until  the  decision  ot  the  president  of  tbe  United 
^tates  be  had  thereupon."  Under  this  act,  tbe  eollector 
of  the  port  of  Newport^  Rhode  Island,  bad  a  vessel,  with 
jts  cargo^  seized  by  Slooum,  the  surveyor  of  the  port; 
and  Mayberry,  the  owner  of  the  cargo,  brought  his  actioa 
of  replevin  for  the  saraie  in  the  State  court  of  Sbode 
Island.  The  question  w^s^had  tbe  State  court  jurisdie* 
tiott?  The  sirpreme  court  of  the  United  States,  Chief- 
Jjisttce  Marshall  delivering  tbe  opiui^n^.  decided,  that  if 
tbe  qi^estion  had  arisen  on  the  seizure  of  tbe  tesady  tbe 
Sliate  eonrt  would  have  had  no  jurisdiction  ;  but»  iuM- 
mucbas  tbe  collector  had  no  power  or  authority  todetua 
tbe  cargoy  the  a^t  of  congress  not  making  provision  for 
its  detention,  the  State  court  had  jurisdiction  of  tbe  eas^. 

In  the  case  of  McCIqog  v*  Siliimau,  the  attempt  was 
made  to  control,  by  mandamua  from  a  State  oourt,  tbe 
official  conduct  of  a  register  of  a  land-office  of  the  United 
States,  in  tbe  matter  of  a  pre-emption  claim.  The  court 
ruled,  that  tbe  State  court  bad  no  authority  to  direct  or 
govern  the  official  conduct  of  the  register  of  the  United 
St^es  land-office.  # 

'  So,  it  has  been  ruled,  that  if  a  marshal  of  the  United 
States  levy  on  goods  under  process  against  A,  and  B 
^laim  that  tbe  goods  are  bis  property,  in  a  suit  by£ 
against  the  marshal,  State  courts  have  jurisdiction  of  tbe 
question,  whether  the  property  belongs  to  B  or  to  A.— 
Dunn  V.  Vail,  7  Mar.  La.  416;  Brueu  v.  Ogden,  6  Hsls. 
370.  See,  alsi^  United  States  v.  Peters^  5  Cranch,  115, 
135  ;  McKim  v.  Voorhies,  7  Cranch,  279;  Dija»  ^-  Wol- 
cott,  4  Cranch,  179 ;  Kitteridge  v.  Emewon,  16  iJ.  H. 
227 ;.  Mclf  utt  v.  Bland,  2  IIow.  U.  S.  9. 

Chancellor  Kent^s  statement  of  the  pricc-iple  aadef 
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4i»aiia^ii  k  as  JbUonn :  ^  K  th^d  oflle^r  «rf  the  United 
Btetes  who  m\ze%^  or  ther  coarl  whieh  ftwar^  tbe'prot*ess 
te  fteim,  btts  jaiindietiois  of  the  rabject-mmtt^,  then  thlr 
iffqfdrj  into  the  vslfdity  of  lh«  e^iaitro  belongs  e^olu- 
•iir«rtj  to  the  Federal  ccmite.  Bnt/if  therre  i>^  ttO  j\imr« 
diction  iu  the  iastanoe  in  which  it  is 'aee«»thd-^— ma  if  a 
iftarshAl  tif  tb«  United  8M;ee;  anderati  exectttios  in  Iktov 
of  the  United  States  against  A,  ehoold  seise  the  person 
or  propertj  of  B— then  the  State  courts  have  j&risdietiofi 
to  protect  the  person  and  the  property  so  illegally  lu*- 
vaded.'*  ...... 

Springing  out  of  the  principles  settled  in  tbo  cases  of 
Stocuni  v:  Mayberrj,  and  McClangv.  Billiman,  supra;  I 
think  the  following  propositions  may  be  laid  down  : 

First:  Whenever  an  ofilder,  nnder  authority  in  th« 
premises  conferred  by  the  government  under  which  he- 
ie  actings  is  In  the  perfornsance  of  official  duties ;  and,  in 
tb#  performance  <^  such  duties,  there  Isexpre^ed,  or* 
necesaarily  impKed,  the  right  to  decide  upon  qualifies-' 
tiofis,  or  to  draw  iilferedces  from  fticts,  then  aDy  error  of 
oOBclosiotty  br  of  judgment,  into  which  he  may  fall,  is' 
not  sui^ect  tO  revisioii  or  correction  by 'the  offieers  ot  the 
other  government,  nor  is  the  officer  acting  subject  to  the 
eoetoive  control  thereof,  unl^s  the  constitution  or  l&wS^ 
give  to  the  officers  of  the  latter  government  such  control 
of  |K>wer  of  ravision. 

Second:  Whenever  the  question  is — not  whether  the 
offieer  eorreetly  decided  or  acted  in  a  matter  within  tl>e 
^eopo  of  his  power  and  jurisdiction — but,  the  inquiry  is, 
hs»  he  erroneously  applied  his  authority  or  jarisdictiod 
to  a  person  or  subject-matter  not  within  its  scope,  then  ' 
the  courts  of  the  other  government,  if  the  subject  and 
person  be  of  a  class  which  comes  within  their  jnriadlc- 
ttoo,  tnay  inquire  Of  and  determine  the  question  o^  such' 
errotieous  application  of  authority,  unless  the  law,  in  its' 
terms,  inbibii  such'  inquiry. 

Thereis  scarcely  any  iunian  action  that  -is  so  entirely 
independent  of  all  others,  that  in  its  performande  it  does 
not  presuppose  the  existence  of  some  other  fact,  past  or 
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pc«9eDti    Theoe  do  not  neeet^arily  iab4ir#  m  ibt  M>bj«^ 
matter  in  b^ntf,  bttft  are  tb^  aciaUeiite  of  ti^  peiAioiiler 
ofae.    All  eetione  are  9ha{>ed  or  QiOQ)4ed,  moca  or  \^^  - 
by  tbeir  aoeidaata,  and  the  tleeieion  wbich  tbe.  -aotor  910-. 
n^ducee  upo^  tbeco^    Slooam,  in  seizing  the  vesael  ead 
cargo,. ^D8tn»ed  the  aot  of  oeagreas  &rbin»9eif,  aad  et- 
taitied  the-cooclnfiioii^  that  it  wee  bie^doty  to  detaia  tbe 
c«^go  ee  .well  ai»  the  veeeel.    In  tbiei  he  traveled  beyond 
bi«  luithority.    The  act  of  congress  clothed  the  <2ollector 
w^h  aiitbority  to  decide,  in  the  first  iiistanee,  whether  it 
was  the  intention  to  violate  or  evade  any  of  the  provis- 
ieas  of  ibe  fkcts  laying  au  embai^o ;  and  if^  in  his  opinioe, 
spcb  was  the  intention,  he  was  aathoriaed  to  detain  the 
vessel.    He. had  tio  authority  to  detain  tbe  cargo,    Tbe 
question  pf  detaiaing.the  cargo  did  not  inhere  in,  or  per* 
tain  to,  Xbe  other  and  main  qaeetion,  Densely,  was  tbeie 
an  intention  to  violate  or  evade  the  law?    He  erred  ia 
deciding  this  qaestioa  of  law^.    80,  in  tbe  ease  of  the  ipar» 
sbal,  who  seized  the  good^  of  B  under  process  against  A. 
I{eweat  beyond  his  ^uth^ntj  when  he  eeized  tbe  goods 
of  B,  and  by  that  act  became  a  trespasser.    True,  in  ssii(- 
ing  tbe  gpods  of  A,  he  muet  necessarily  determine  Cor 
himself,  in  tbe  first  instance,  what  gooda  belonged  to  A ; 
bttt  tb^  decision  was  rendered  necessary  only  by  tbe  aeei» 
dent  that  the  goods  of  A  and  B  were  in  a  state  of  confu- 
eion.    This  is  no  more  than  the  case  of  C  and  D,  co*ter- 
minoas  laud-proprietors,  between  whom  the  boundary  is 
open  and  unascertained :  if  C,  wheth^  by  mistake  or  otk* 
erwise,  go  over  the  line  upon  the  lands  of  D,  and  there 
cpt  timber,  be  is  a  trespiMseri  and  it  does  not  exeosebbn 
that,  in  endeavoring  to  find  bis  own  land,  he  must  aecee- 
sarily  decide  where  the  bpundary  if. 

Tbe  case  of  •MoOlung  v.  Sillimao,  mj^ra^  illuatrates  the 
other  abase  of  this  question.  In  that  case,  the  effiirt  was 
made,  through  the  instrumentality  of  a  State  qourli  to. 
compel  the  register  of  the  land-office  to  repoive  proof  of 
tb,e  legal  acts,  and  to  prepare  and  furnish  tbe  documents 
which  should  initiate  the  applicant's  claim  to  a  pre-empr 
tion  interest  in  a  tract  of  land.    Tbe  regtstar  refused  tba 
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ap|>lUMl»ioi).  It  wili  beobittfT^dt  xktA tbe  register  was aa- 
Qtte^  ef  the  Halted  fitaiet^  and  waA  apeeiallj  charged, 
^ith  tbe  liaariDg  al  fiturii  af>plioatio»6)  and  witfa  raeeiving 
and  aetiag  on  tka  eTtdonees  oa  which  saeh  claims  wiera 
htMad ;  aad  tbat  til  thia  wm  done  afider  l&ws  and  roles 
euacied  aad  eetaMiftHed  by  tka  governmant  of  tha  United 
States.  These  several  acts  were  part  aad  par^il  of  the 
ittoc^oua  with  which  ihe  laod-offioer  was  expressly  clot  hod, 
ao^  periaiaed  naiaraliy  an  t  universally  to  the  service  in. 
which  he  was  engaged.  They  were  not  the  accidaots  ef 
the  case,  but  were  important  functions  committed  to  him, 
which  were  called  into  exercise  in  every  application  for 
pre-ampUon  made  ia  bis  distriet.  The  supreme  coart  of 
tha  United  States  denied  the  jurisdictiion  of  the  S^ata 
caiirt  to  eojitrol  the  actios  of  the*  register  by  Tnandanms^ 
aayiug:  ^'  The  question  in  this  case  is  as  to  the  power 
of  tba  State  courts  over  the  officers  of  the  general  govern- 
ment, employed  in  diiq[>osing  of  that  land,  under  the 
laws  passed  for  (phat  purpose.  And  here  it  is  obvious,  that 
be  is  to  he  r^arded,  either  as  an  officer  of  that  govern- 
DMnt,  or  as  its  private  agent.  In  the  one  capacity  or  tlia 
other,  his  conduct  can  .only  be  Controlled  by  the  powet 
that  created  him." 

The  precise  facts  of  Mr.  Armistead*s  case,  as  made  by 
the  petition  for  habeaa  corpus^  are  as  follows :  In  August, 
1862t  the  petitioner,  being  liable  to  conscription,  pro- 
cured sBd  placed  in  the  service  of  the  Confederate  States 
a  substitute  who  was  over'  thirty^five  years  of  age;  said 
substitute  was  accepted  by  the  proper  military  authori- 
ties, aad  was.  mustered  into  the  service,  and  thereupon 
the  said  Armistead  received  his  discharge.  The  eorolU 
ifg  officer,  contending  that  the  probate  jadge  has  no  ju- 
risdiction of  the  questions  presented  by  Mr.  Armietead's 
patitian,  makes  application  to  us  for  (he  writ  of  prohibi- 
tion to  that  offleer.  • 

•The  questions  which  arise  on  the  &ce  af  the  petition 
forAa6sa^  cmyw^^re:  First,  was  a  sabstitate  for  Mr. 
Armistead  accepted  by  the  proper  government  officer, 
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and  did  he  (Mr.  Annistead)  rMeiire  his  digchm*get  See^nd, 
U  the  legal  effect  of  that  discharge  such  as  to  exempt  Mr. 
Armistettd  from.  eonseriptioQ  nnder  the  ^^act  to  atiiend 
an  act  entitled  *ati  act  to  provide  for  the  public  defense/ 
approved  April  11.  1862/-  eommouly  eail^  th«  *' second 
conscript  act  ?" — C.  S.  8tatates  at  Large,  2d  session  of 
Isl  Congress,  p.  61. 

No  question  is  made  in  this  cose  on  tl>e  foirness  of  the 
transaction  by  which  lit.  Armistead  obtained  and  put  in 
his  substitute  ;  and  nothing  need  be  said  in  this  case  on 
tl»it  head. 

We  hold,  that  the  probate  judge  had  jarisdicfion  of 
'  each  of  the  questions  above  stated.  The  first  is  a  question . 
of  fact,  which  does  not  involve  any  revision  or  possible 
reversal  of  any  decision  pronounced  by  the  Confederate 
officer  or  oflScers,  charged  with  the  duty  of  receiving  sob* 
stitutes.  It  does  not  involve  the  inquiry,  did  the  officer 
act  rightly  in  granting  the  discharge?  The  only  ques- 
tion is,  did  he  act  ?  IF  (he'petttion  for  habeas  carpus  truly 
.  state  the  facts,  the  petitioner  had  receive<l  his  discharge 
from  military  service  ;  and  the  question  of  fact  was,  dis- 
charge vrf  non.  The  act  of  congress,  approved  April  16, 
1862,  (§  9,)  provicles,  "  that  persons  not  liable  forduty,  may 
be  received  as  substitutes  for  those  who  are,  under  such 
regulations  as  may  be  prescribed  by  the  secretary  of 
war." — Pamphlet  Acts  Ist  session  of  Ist  Congress,  p.  31. 
General  orders  Nos.  29  and  80,  of  1862,  bf  dates  26th  and 
28th  April,  provide,  that  on  the  receipt  and  mustering  in 
of  such  substitute^  the  principal  furnishing  the  substitute 
shall  receive  his  discharge. 

The  second  question  was  one  of  law;  namely,  does  the 
discharge  thus  obtained,  and  not  vacated  for  fraud,  ope- 
rate an  exemption  ffofn  military  service  under  the  second 
coftscript  law  ?  The  decision  of  this  question  by  the  pro- 
bate judge  does  not  involve  a  revision  of  any  executory 
action  of  the  Confederate  oflBcer.  If  it  be  a  revision  of 
anything,  it  is  simply  thfe  decision  of  the  Confederate  offi- 
cer, pronounced  on  the  legal  effect  of  certain  acts,  pre- 
viously performed ;  nothing  more  uor  less  than  d^ermin- 
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ing  whether  the  officer  rightly  decided  the  ]egal  qoeatioq 
as  to  the  effect  of  the  sabetitution  Md  dUcharge — the 
accident  of  ^r.  Armiatead^B  case.  If  both  of  these  gae»* 
tioos  be  decided  in  favor  of  Mr.  Armietead,  M  stan^^  B^h 
aolutely  and  aDOonditiooally  exeo^pt  from  liability  to 
conacription^  under  the  law  as  it  then  atood.  If  either  of 
them  be  decided  against  him,  he  was  not  illegally  re* 
strained  of  his  liberty.  The  decision  of  neither  of  the 
questions  cQiUd  bav^  the  effect  of.  reversing  or  annulling 
any  action  of  the  Confederate  officer,  the  performance  of 
vbich  was  specially  or  exclusively  confided  to.  bim«  The 
writ  of  prohibition  must  be  refused.-^JEr;  parte  Hill,  at 
the  last  term* 

Jndge  R.  W.  Walkbb  agrees  with  me  in  the  foregoing 
^^EUilusions,  as  to  the  jurisdiction  of  the  probate  judge 
in  the  case  of  Armistead^  for  reasons  stated  by  himself. 
Cbief-ju9tice  A*  J.  WALj^Jsa  dissents,  for  reasons  stated  by 
himself. 

The  bill  of  exceptions  in  the  case  of  Charles  H.  Dad- 
\Siy  omits  many  dates,  and,  in  other  respeete,  leaves  us  iu' 
doubt  as  to  the  true  state  of  facts  on  which  the  chancel- 
lor pronounced  his  decision.  The  present  application 
B^eks  to  reverse  and  control  the  action  of  the  chancellor; 
aod  under  a  wall-known  rule,,  it  is  ottr  duty  to  draw  every 
fair  inference  favorable  to  hia  correct  ruling.  If  there  be 
error,  the  party  excepting  must  affirmatively  show  its  ex- 
istence.—Bhep.  Dig.  672,  §1  145,  146;  Doe  v.  Godwin^ 
80  Ala.  242 ;  Guilford  v.  Hicks,  36  Ala.  96. 

The  record  informs  us,  that  Mr.  Dudley  attempted  to 
sbo%v,  on  the  trial  of  the  habeas  corpus^  the  following  siate 
of  facts:  That  in  August,  1S62,  he  reported  himself  at 
oamp  Watts,  with  one  Peters,  who  was  exanuned,  aQ^ 
oapted«  aiid  mastered  into  the  service  as  Dudley's  substi- 
tute, and  he  (Dudley)  thereupon  reo^ived  his  discharge ; 
that  some  time  afterwards,  (date  not  given,)  Major  Swan- 
son,  commandant  of  conscripts  at  that  oamp,  had  hiuk 
(Dudley)  ordered  back  to  camp,  and  detained  him  there; 
that  tfa^ iire0i)^e on  which  he itras ordered  back,  wassome 
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Alleged  fraud  or  darese  practiced  in  procuring  and  putting 
in  his  substitute,  Peters ;  that  be  applifed  to  the  secretary 
of  war  for  leare  to  examine  witnesses,  and  to  cross-exam- 
ine those  against  hini ;  •  that  this  application  was  received 
by  the  secretary  of  war  Vn  Decenaber,  1862 ;  that  there- 
upon the  sentence  was  suspended,  and  time  allowed  to 
rebut  th«  evidence  against  him ;  that  petitioner  sought  to 
have  an  order  mnde,  requiring  mutual  notices  of  the  time 
and  place  of  taking  testimony,  but  failed  to  obtain  such 
order','  that  on  the  last  day  allowed  to  petitioner  to  pro- 
duce proofs,  &c.,  €X-pdrte  affidavits  were  again  produced 
against  him,  beard  as  evidence,  and  the  former  decisioA 
sustained;  that  he  again  applied  to  the  secretary  of  war, 
to  open  and  extend  the  time  for  the  examination  of  wit- 
nesses, but  his  application  was  refused, — the  secretary  of 
war  ruling,  that  the  substitution  was  set  aside  for  fraud. 

No  dates  are  specified  when  any  of  these  transactions 
took  place,  except  three:  first,  the  order  of  the  secretary 
of  war  made  Doceuiber  1, 1862,  instructing  the  command- 
ant to  discharge  Peters  and  detain  Dudley ;  second,  the 
time  alleged,  December,  18(>2,  when  the  secretary  of  war 
received  Dudley's  first  application  to  extend  the  time  for 
testimony;  and,  third,  that  the  extended  time  expired 
February  20tb,  1868,  for  taking  testimony  in  the  cause. 
The  application  for  habeas  oorpus  was  sworn  to  April  6th, 
1863. 

When  the  trial  had  so  far  progressed,  as  to  bring  to  the 
notice  of  the  chancellor  the  fact  that  the  substitution  had 
been  set  aside  for  fraud,  and  the  order  of  the  secretary  of 
,war  had  been  issued  thereon,  refusing  further  extension 
of  tin>e,  and  approving  the  detention  of  Mr.  Dudley  as  a 
conscript,  the  chancellor  refused  to  proceed  with  the  ex- 
amination, declining  to  re-try  the  question  of  ffaud  in 
the  matter  of  putting  in  Peters  as  a  substitute  for  Dad- 
ley.  We  are  asked  to  control  the  action  of  the  chancel- 
lor by  mandammj  or  such  other  writ  as  fnay  be  necessary 
for  the  purpose. 

We  are  not  able  to  affirm  positively  whether  or  not  th^ 
first  order,  vacating  the  substitution  for  flraud,  was  made 
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before  Of  after  November  8d,  1862;  l>at  we  most  presume 
it  was  made  after  that  time,  as  that  presumption  Is  most 
favorable  to  tlie  correct  ruling  of  the  chancellor.  The 
iJates  given  incline  us  to  believe  such  was  the  fa<?t. 

In  general  order  No.  82,  for  the  year  1862,  under  date 
of  November  3d,  are  found  orders  relating  to  substitu- 
tion, from  which  we  make  the  following  extract :  *'Wheu 
a  person  claims  exemption,  on  the  ground  that  he  has  put 
a  substitute  in  service,  he  must  exhibit  to  the  enrolling 
officer  a  discharge  from  some  company,  signed  by  the 
commanding  officer  of  the  regiment  or  command  to  which 
the  said  company  belongs,  or  then  belonged,  (see  general 
order  No.  2t5,)  or  an  exemption  signed  by  the  command- 
ant of  conscripts.  And  if  the  said  discharge  or  exemp- 
tion do  not  show  that  it  was  granted  in  consideration  of 
a  substitute  having  been  furnished,  such  fact  rfeust1:)e 
certified  in  writing  by  the  commanding  officer  of  the  regi- 
ment or  comrfiand  to  which  thj  company  belongs,  or  by 
the  commandant  of  c^^nscripts,  as  the  case  may  be.  3But, 
in  all  cases  arising  within  thirty  days  from  the  date  of 
this  order,  the  enrolling  officer  may  grant  the  exemption, 
upon  satisfactory  proof  that  the  party  furnished  a  substi- 
tute, who  was  actually  received  into  the  service  of  the 
Confederate  States  for  three  years  or  the  war,  and  the 
substitute  is  not  liable  to  military  service.  Such  exemp- 
tion may  at  any  tinie  be  canceled,  if  fraud  or  mistake  be 
discovered." 

I  have  given  this  lengthy  extract,  not  because  each 
clause,  per  ^e,  bears  on  the  question  before  us,  but  to  show 
by  the  context  what  are  the  meaning  and  purpose  of  the 
last  clause  quoted.  What,  then,  is  the  meaning  of  the  lan- 
guage, "such  exemption  may  at  any  time  be  canceled,  if 
fraud  or  mistake  be  discovered"?  Obviously,  tiot  that 
the  agreement  between  the  principal  and  the  substitute 
should,  as  a  binding  obligation  between  themselves,  be 
liable  to  be  canceled  for  fraud,  under  proceedings  had  ia 
the  courts  of  the  country.  That  right,  so  far  as  they  were 
individually  concerned,  existed  independently'  of  the 
order.    Nor,  indeed,  had  the  secretary  of  war  the  power. 
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of  conferring  such  right  upon  mere  private  parties,  nor 
of  clothing  State  court*  with  such  authority. — 2  Story  on 
Cons.  §§  1763-6,  and  note  2.  Such  an  order,  having  that 
object,  coi|Id  not  be  regarded  as  a  regulation  of  the  privi* 
lege  of  putting  substitutes  in  the  army*  Moreover,  it 
can  not  be  supposed  that  the  Confederate  government^ 
even  if  it  had  the  power,  would  deem  it  necessary  to  fur* 
n.ish  the  parties  with  a  safeguard  against  imposition  among 
themselves,  cumulative  and  special,  beyond  that  which 
•11  citizens  enjoy  under  the  general  law.  Fraud  upon  the 
public  service  was  evidently  had  in  contemplation.  This 
is  showii  by  the  language  of  the  order,  and  by  tbe  con- 
text, and  is  fully  confirmed,  if  confirmation  be  necessary, 
by  the  great  notoriety  which  the  numerous  frauds  of  that 
Idiid  had  acquired  in  the  country. 

This  being  the  case,  it  is  manifest  that  the  inquiry  of 
fraud  vel  von^  for  which  the  order  makes  provision,  wss 
not  intended  to  take  place  in  the  ordinar}'  course  of  pro- 
eeedlngs  in  the  courts  of  the  country.  The  intention 
w^s,  that  the  commanding  officer,  or  commandant  of  con- 
scripts, should  inquire  of  and  determine  the  qiiestion  of 
fraud,  in  the  matter  of  the  substitution.  The  purpose  of 
the  order  was,  to  protect  the  public  service  against  frauds 
on  tjie  privilege  of  putting  in  substitutes.  Tbe  oflicers 
above  named  were,  by  irresistible  implication,  charged 
with  the  duty  of  trying  the  question  of  fraud;  and,  if  it 
were  found  to  exi^t,  ot  canceling  the  eKemption.  There 
is  doubtless  a  final  appeal  to  the  secretary  of  war  in  such 
caaes ;  but  when  the  decision  is  finally  pronounced,  the 
result  is,  if  there  has  been  fraud,  to  turn  the  substitute 
out  of  the  service,  and  to  place  the  principal  in.  In  pass- 
ing upon  the  question  of  fraud  vel  noUy  the  commanding 
officer,  commandant  of  eonscripts,  or  secretary  of  wa?, 
as  the  case  may  be,  must  necessarily  and  uniformly  hear 
and  decide  upon  evidence,  and  draw  inferences  from  facts. 
These  things  inhere  in  the  very  nature  of  the  inquiry  to 
be  made.  They  always  come  ap,  and,  hence,  are  not  the 
accidents  of  the  particular  case.  They  are  like  the  pre- 
liminary proo&,  and  doeamentary  exemplifications,  which 
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perUia  lo  tb«  foaclkHia  of  a  )aBcl^>fllce  register,  in  the 
matter  ot  pre-emption  etainM.  To  allow  thi  State  coariB 
to  re^rj  or  re-exaoiiiie  the  £ict8  en  which  eucb  deeimon 
ie  proQoHaeedy  ie  to  give  to  the  coorta  of  tbe  State  gov- 
ernment appellate  jurisdictioa  over  the  comniMiding  ott- 
Q^rs,  eomniandaiit  of  centcripts,  or  the  aeeretaiy  of  war ; 
officers  who  receive  tlieir  appointmente  from  the  Confed* 
erate  government,  and  are  specially  charged,  by  that  gov- 
ernmenty  with  the  performance  of  these  fnoetiffiis.  The 
issoe  ill  sneh  oases  is  not  solely,  nor  even  mainly,  between 
the  principal  and^he  isubstitnte.  The  Ooafederate  .gcw- 
«rnment  is  directly  eoneerned  in  the  result;  and,  in  iSs 
military  service,  will  be  the  chief  satferer  from  a  revereal 
of  the  decision  pronounced  by  the  conimanding  efficer, 
or  other  officer  acting  in  the  premises.  State Qoarls  bavt 
BO  authority  to  re-try  the  question  of  fraod  vd  nofij  in  the 
matter  of  putting  a  substitute  into  the  army,  nnder  the 
Tales  above  copied.  • 

If  the  eommandant  of  conscripts,  or  the  secretary  of 
war,^  in  violation  of  the  plain  rules  of  law,  canceled  the 
eubstitntion  in  thi»case,  cm  evidence  furnished  hyexpark 
affidavits,  ot  refused  to  require  notice  of  the  time  and 
place  of  taking  the  testimony,  or  did  not  afford  to  Mr. 
]>ndley  an  opportunity,  to  cross-examine  the  witnesses 
•galnmt  him,  each  and  all  of  these  are  but  an  errotieous 
exercise  of  rightful  authority — ^ne€  usurpation.  The  re* 
dress,  if  there  beany,  uuBt  be  invoked  from  the  authort* 
tibs  of  that  government  which  eirsated  the  officer,  and 
cjothed  him  with  his  functioos.^*McClang  Vk  Silliman, 
6  Wiieat.  698 ;  Ableman  v.  Booth,  21  How.  606.         ^ 

The  chancellor  did  a<n  err  in  refusing  to  ro»try  the 
qaestioa  of  fimid;  and  the  BsOtioa  of  petitioner  mttst  be 
denied. 

The  chief»}uetlce  eoacars  in  this  eonelnsion.  His  own 
apn^on  ennteins  hSe  reasons.  The  opinion  of  Judge  B* 
W.  WikLKM  shows  bew  lie  i^aods. 

Mr.  Anfiiitead*8  applioatioa  for  enlargement  rests.  Us 
Ue  petitiett  kiimts  tie,  on  the  ftet  that,  in  August,  IMI^ 
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b^  put  in  a  9«l>dtitote,  who  was  orer  thirlj-fire  yettn  of 
age^  and  whi>  was  •  ac^epteel,  and  he  ( Armieteaid)  dta- 
«}iarged.  The  petkion  do«ft  vdt  aver,  that  the  sabstHate 
waa  over  forty  y^ars  old  when  the  writ  of  heiheas  ecrpus 
waa  applied  fbn  The  application  was  made  Jaitnary  S7, 
1863, — af);ek*  the  passage  of  the  amendment  to  the  enti- 
#eri(>t  )aw4>f  September  27, 1862,  and  after  the  call  of  the 
president  for  all  dp  to  the  age  of  forty  who  were  not 
legally  .exempt.  We  suppose,  from  the  silence  of  the  pe- 
tition^that  the  sabstjtnte  was  in  iact  under  forty  yearsof 
ag^;  acid  tha^  the  real  controversy  between  Mr.  Armistead 
a&d  the  enrolling  officer,  grows  cut  of  a  difference  af 
opinioB  between  them,  as  to  the  effect  of  the  president'a 
Mtll  for  cotts^ipts  up  to  the  age  of  forty*  on  those  pefsotia 
who  had  previously  obtained  their  discharge  by  putting 
in  substitutes  who  were,  at  the  time  of  the  second  call, 
liable  to  do  military  service  on.  their  own  account,  being 
witliin  the  then  conscript  age.  Supposing  this  to  be  the 
main  question  in  the  eause,  and  entertaining,  as  we  d6,  a 
deliberately  formed  opiuion  upon  it,  with  which  we  ar© 
satisfied,  we  will  proceed  to  announce  it  for  the  guidance 
•f  the^  present  tml,  aad  for  others  similarly  cireum^ 
stanced,  •    • 

Whati  then,  is  the  dSTeet  upon  the  principal  of  the  eni- 
largemeat  of  the  conseript  age,  so  as  to  embrace  withia 
its  scope  the  substitute- on  whose  account  the  priucipai 
had  obtained  his  discharj^e?  The  conscript  law  {section 
6)  declares,  ^'  that  persons  not  liable  for  duty,  may  be 
reeeived  as  substitti|ea  for  those  who  are,  under  vw^ 
regulatione  as  may  be  prescribed  by  the  secretary  of  war.** 
StaU  at  Large,  1st  session  of  lei  Congress,  p:  81.  This 
idau^ae  of  the  statute  applies  equally  to  conscripts  called 
for  under  the  second  conscript  law,  which  is  but  ah 
•mendment  of  the  first.— Stat,  at  Largey2d  sen.  1st  Oon* 
^ees^  61,  The  regulations  preeeribed  by  the  war  depart- 
ment for  carrying  into  effeet*tb4  aomeript  lawe,  so  &r  a& 
they  affect  the  question  in  hand,  are  found  in  general 
4»de?8  of  the  year  1862,  Koa.  28^  80, 87  iad  Ut  GetMral 
<9der  fio«  2%  of  date  April  96, 1868,  asd  geaer&l  oi^et 
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Ko.  30,  of  date  April  28,  provide  the  rules  for  reportiag,  i 

^xaminliig,  receiving  and  mustering  in  the  substitute,  ' 

^od  for  discharging  the  prindpal.  General  order  No.  37, 
.of  May  19, 1862,  after  copying  the  first  exemption  statute, 
and  apeaifying  certain  exempts  from  military  service,  con- 
t^RS  this  clause:  '*IV.  No  persons,  other  than  those  ex- 
pressly named,  or  properly  implied  .in  the  above  act,  can  be 
exempted,  except  by  tunnshing  a  substitute  exempt  from 
military  service,  in  conformity  with  regulations  already 
published,  (general  orders  No.  29:)  and  such  exemption 
is  valid  only  so  long  as  the  said  substitute  is  legally  ex- 
empt,'' General  order  No.  64,  September  8,  1862,  con- 
taiue  this  clause:  "A  substitute  becoming  liable  to  cpn- 
scription,  renders  his  principal  also  liable,  unless  exempt 
ou  other  grounds." 

Three  decisions  have  been  brought  to  our  notice,  pro- 
nounced on  applications  sin\ilar  to  that  of  Mr.  Armistead: 
One  in  the  matter  of  Cohn,  made  by  Judge  MoGrath,  of 
the  district^court  of  South  Carolina;  a  second  in  the  mat- 
ter of  Underwood  and  Allen,  made  by  Judge  Jonbs,  of 
the  district  cbuft  of  Alabama;  the  third,  in  the  fnatter  of 
Irvin.  made  by  C.  J.  Pkarson,  of  the  North  Carolina  su- 
preme court.  Each  of  the  opinions  delivered  in^  these 
causes  ignores  general  order  No.  87,  of  May  19;  and 
neither  Judge  Jones  nor  Chief-Justice  Pearson  mafces  any 
allusion  to  general  order  No.  64,  of  September  8.  We 
mast  suppose  their  attention  was  not  directed  to  these 
orders*  Judge  McGratu  makes  some  allusion  to  general 
order  No.  64;  but  he  treats  it,  not  in  its  legislative,  or 
prospective  feature,  but  in  its  judicial,  or  retrospective 
bearings,  lie  announced  the  opinion,  that  it  was  within 
the  power  of  Congress,  or  the  president,  to  call  into  the 
military  service  those  who  had  been  discharged  on  put- 
ting in  substitutes;  but  that  the  secretary  of  war  could 
not.do  so.  These  three  decisions  are  rested^  mainly,  on 
the  constructions  which  the  learned  judges  delivering 
them  place  on  the  two  conscript  laws  .of  April  16,  and 
6€|)tember  27, 1862. 

The  line  of  argument  erpplojed  in  these  several  opinions 
44 
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is  not  precisely  the  name;  but  in  the  points  •ctitaHy  de- 
cideil,  there  is  a  substantia!  conformity.  The  following' 
propositions,  it  is  believed,  express  tbe  principle*  on 
which  each  of  them  rests,  with  sufficient  accuracy  to  do 
the  authors  of  them  no  great  injustice:  Firstj  That  the 
petitioners,  by  putting  in  substitutes,  had  obtained  die- 
charges  under  the  act  of  April ;  S^econd^  That  the  act  of 
September  placed  in  the  army  only  those  persons  who 
are  between  the  ages  of  thirty-five  and  forty-five,  and, 
consequently,  did  not  put  into  the  army  the  petitioners, 
who  were  under  thi;^ty-five;  Thirds  That  the  act  of  Sep- 
tember wae  passed  to  call  into  the  service  persons  within 
the  specified  age,  who  were  out  of  the  service — not  those 
who  were  ?»,  as  the  substitutes  were;  and  that  congress 
cannot  be  supposed  to  have  intended  that  the  substitntet 
should  be  mustered  out  of  the  service,  that  they  might  be 
again  mustered  in  as  conscripts,  in  order  thereby  to  reach 
the  principals  who  put  in  those  substitutes. 

To  each  and  all  these  propositions,  as  expressed,  we 
unhesitjitingly  assent.  The  conclusion  drawn  from  them 
is  not  so  clear.  But,  what  is  meant  by  the  idea  expressed 
in  these  opinions,  that  the  substitute  is  not  to  be  mas- 
tered out  of  the  service,  that  he  may  be  again  mustered 
in  as  a  conscript?  Is  it  intended  thereby  to  combat  an 
argument,  leading  to  revivor  of  the  principal's  liability  to 
military  service  under  general  ord^r  Ko.  64,  provided  the 
substitute  is  under  forty?  If  such  be  the  argument,  we 
think  it  entirely  misconstrues  the  language  of  general 
order  Iso.  64 — viz.,  *' A  substitute  becoming  liable  to  con- 
scription, renders  his  principal  also  liable,  unless  exempt 
on  other  grounds.'*  It  does  not  mean  thattha  substitute 
shall  be  in  fact  couscribed.  The  language  will  not  admit 
of  such  construction,  without  great  violence  to  its  terms. 
The  object  of  the  regulation  was  not  to  place  the  substi* 
tute  in  the  army;  he  wi^s  already  in.  The  purpose  was 
to  declare  the  effect  and  scope  of  the  exemption  which 
the  principal  should  enjoy,  as  the  result  of  putting  in  a 
substitute.  Its  operation  was  upon  the  principal;  bul  the 
event  or  contingency,  on  which  its  operation  depended, 
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pertaifieU  lo  the  subAtitate.  **  Becominiz;  liable  to  eoa* 
8cripti<m/'  mast  mean  that,  in  conseqaeoce  of  a  change  df 
the  law,  or  of  the  status  of  the  substitate,  he  com^ 
vithin  the  age  or  description  oi^  persona  liable  to  do  mili- 
tary service  on  their  own  account.  He  .cannot  perfol*W 
double  service;  and  being  liable  to  serve  on  his  own  m^ 
count,  he  ceases  to  be  a  valid  substitote  foi^  anothM» 
Ha  has  then  become  liable  to  coTtscripiion.  ) 

The  true  construction  of  the  statute  and  general  ordflt 
ia,  that  persons  under  thirty-five  years  of  age,  who  put  Im 
substitutes  between  the  ages  of  thirty-five  and  forty,  arv^ 
in  consequence  thereof,  exempt  ^om  military  servifl^ 
only  until  tl>e  substitute,  by  a  change  of  the  conscripii 
age,  or  other  circumstance,  is  embraced  within  the  tersM 
of  the  call.  The  principal  then  becomes  again  liable  to 
eerve  in  his  own  place;  not  ujader  the  aat  of  Scptembw, 
but  under  the  act  of  April,  fron\  which  service-  he  bad 
enjoyed  a  terhporary  and  defeasible  exemption. 

What  we  have  said  above  is  in  reply  to  a  supposed  SKT* 
gument,  bused  on  general  order  No.  64.'  That  order  woi 
fesued  on  the  8th  September,  a  month  or  more  after  Mr. 
Armistead  claims  to  have  put  in  his  substitute.  We  need 
not,  and  do  not,  decide  whether  that  order  was  intended 
to  operate  retrospectively,  or  only  upon  substitutions  pei^ 
fected  after  that  time.  Mr.  Armistead*s  case  is  clcarJjr 
•overed  by  general  order  No.  87,  of  May  19,  copied 
above;  for  his  substitute  was  put  in  in  August,  more  tbaa 
two  months  after  that  order  was  issued.  The  statute,  \A 
conferring  the  privilege  of  putting  in  substitutes,  pro* 
"Tided  that  it  should  be  "under  such  regulations  as  may 
be  prescribed  by  the  secretary  of  war."  Substitution  is 
not,  per  se^  a  right :  it  is  a  boon — a  privifege  conferred 
Congress,  in  granting  it,  was  authorized  to  clog  it  witb 
conditions;  and  it  did  so.  It  cannot  be  claimed,  without 
a  compliance  with  the  regulations  issued  from  the  war 
department ;  and  these  regulations  may  be  changed  from 
time  to  time.  The  orders  of  26th  and  28th  April— Nod. 
M  arid  SO— contain  no  sach  elause  as  that  found  in  the 
Mder  Jf  Idth  May.    Perhaps  that  subject  was  not  thought 
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of  when  the  orders  of  April  were  issued.  The  order  of 
May  is  too  clear  to  admit  of  cavil  or  doubt.  It  provides, 
tilMat  the  exemption  obtained  on  putting  in  a  substitute, 
**.it  valid  only  so  long  as  the  substitute  is  exempt."  .  This 
mgulation,  being  made  pursuant  to  authority  conferred 
hy:  congress,  has  the  binding  efficacy  of  law.  It  was  part 
i^  the  public  law  when  Mr.  Armistead  pnt  in  his  substi- 
tale,  and  therefore  became  part  and  parcel  of  thet  act 
^ne.  He  cannot  complain  of  a  breach  of  governmental 
fpth,  for  be  is  charged  with  a  knowledge  of  the  terms  on 
lAich  his  substitute  was  received.  Neither  can  it,  with 
|p4|y  plausibility,  be  dfcntended,  that  the  order  ot  19th  of 
May,  declaring  when  the  exemption  shall  expire,  must  be 
ff«tricted  in  its  operition  to  a  certain  limited  number  of 
fi^Dtiugencies,  on  the  happening  of  some  otre  of  which 
tiie* exemption  of  the  principal  shall  cease.  The  language 
Ipi-As  broad  as  it  can  be  expressed — "onZy  so  long  as  the 
s^  substitute  is  legally  exempt.**  If  under  forty,  be  ceased 
t#.  lie  legally  exempt  when  the  call  was  made  for  con- 
i^ripts  up  to  that  age;  and  Mr.  Armistead's  exemption,  " 
)iy  reason  thereof,  then  ceased  to  be  valid. 

We  might  add  to  this  argument,  but  do  not  perceive 
^gw  we  couhi  make  it  clearer.  It  is  one  of  those  plain 
propositions  which,  in  our  conception,  scarcely  teavea 
lAj  field  foe  argument.  Its  strength  lies  in  the  §t4ite<> 
ttent  of  it. 

.  The  supreme  court  of  the  State  of  Georgia,  on  the  ap^ 
jjication  of  Farrell  and  Williams,  has  recently  had  this 
i^icbjcct  under  discussion,  and  has  placed  the  same  con* 
ttruction  which  we  do  on  the  order  of  May  19,  1862. 
.  We  need  not,  and  do  not,  decide  whether  general  or* 
ller  No.  37  retroacts  on  cases  of  substitution  which  were 
0Qf|i8ummated  before  it  was  issued.  !N'o  case  of  that  kind 
has  come  before  us,  and  we  reserve  our  opinion  until  the 
question  is  properly  presented. 

It  may  not  be  improper  to  add,  that  this  part  of  the 
©pinion  is  concurred  in  by  the  entire  court 

.  A,  J.  WALKER,  C.  X— In  M  parte  Hill,  at  ttie  last 
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term,  I  delivered  an  opinion,  denying  the  jurrsdictiotn 
of  a  State  judge  to  discharge,  on  habeas  corpus^  one  wh* 
had  been  enrolled  as  a  conscript,  npon  the  ground  of  hii 
exemption  from  conscription.  Neither  snbseqnent  read- 
ing and  reflection,  nor  the  opposing  arguments  of  otbtt 
judges,  have  changed  my  convictions.  Tbe  questioA 
again  arises  in  these  cases;  and  I  embrace  the  opportu- 
nity which  is  thus  afforded,  to  fortify  and  oxtendmy  fo#^ 
iner  argument.  In  doing  so,  I  shall  avoid,  as  far  as  pd#- 
sible,  a  repetition  of  what  I  have  heretofore  said.  I 
therefore  refer  to  my  opinion  'n  Ex  parieWiW  in  re  WilBfe 
€i  aL,  which  must  be  read  in  connectioa  with  this,  in 
ord^r  that  the  entire  argument  may  be  undersfoed. 

While  the  State  courts  have  a  concurrence  of  jurisdfe- 
tion  with  the  courts  of  the  general  government,  wh^fe 
there  is  no  legislative  exclusion,  over  most  subjects  cog- 
nizable in  the  latter  tribunals,  this  concurrence  is  net 
universal.  The  line  of  division  be£\veen  the  concurreiit 
and  exclusive  jurisdiction  of  the  courts  of  the  general 
government  is  not  distinctly  and  clearly  defined.  I  reftr 
to  discussions  upon  that  subject,  tv'ithout  comment,  as 
my  argument  does  not  require  that  I  should  attempt  to 
deduce  from  the  authorities  any  general  rule,  which  will 
govern  in  all  cases  the  question  of  concurrence  or  excPu- 
siveness  of  jurisdiction. — 1  Kent's  Com.  (m.  pp.)  395H« 
401;  Martin  v.  Hunter,  1  Wheat.  804;  Houston  v.  Moore, 
5  Wheat.  1 ;  Teal  v.  Felton,  12  How.  284.'  I  adopt,  with 
a  modification  as  to  the  name  'of  the  government,  the 
following  language  of  Judge  Story:  *It  would  be  diffi- 
cult, and  perhaps  not  desirable,  to  lay  down  any  general 
rules  in  relation  to  the  cases  in  which  the  judicial  power 
of  the  courts  of  the  United  States  is  exclusive  of  the 
State  courts,  or  in  which  it  may  be  made  so  by  congroee, 
until  they  shall  be  settled  by  some  positive  adjudication 
ot  the  supreme  court.  That  there  are  some  cases,  in 
which  that  power  is  exclusive,  can  not  well  be  doubted ; 
that  there  are  other  cases,"  in  which  itmay  be  made  so  by 
corjgress,  admits  of  as  little  doubt;  and  that  in  other 
cases,  it  is  concdrrent  in  the  State  courts,  at  least  until 
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iongress  shall  have  passed  some  act  excluding  the  c<m- 
©urrent  juriddietion,  will  scarcely  be  denied," — 2  atory'g 
Coni.on  the  Constitution,  §  1754. 

The  concurrence  of  jurisdiction  in  the  State  courts, 
l^er  subjects  ialling  within  the  judicial  power  of  the 
Confederate  States,  is  subject  to  exception.  The  judicial 
yower  of  our  general  government  extends  to  all  cases 
rising  undec  its  constitution  and  laws.  I  maintain,  that 
19  much  of  that  jurisdiction  as  is  exercised  in  tne  appli* 
.eatiou  of  judicial  correctives  to  the  irregularities  and 
en^ors  of  the  executive  officers  of  that  government, 
tflbarged  with  the  enforcement  of  the  conscript  law,  is  ne- 
cessarily exclusive;  and  that  such  officers,  when  acting 
withio  the  limits  of  their  authority,  can  not  \)e  interfered 
with  by  a  State  court,  although  they  may  commit  errors. 
As  the  government,  in  the  execution  of  the  conscript 
law,  reaches  and  affects  the  persons  of  its  citizens;  and 
Many  irregularity  <Jr  error  af  the  officers  must  wrong- 
fully infringe  the  liberty  of  the  citizen,  the  corrective 
l»ost  be  obtained  through  a  writ  of  habeas  corpus^  opera- 
ting upon  the  erring  officer.  The  proposition  which  I 
maintains,  leads,  therefore,  directly  to  the  assertion,  that 
the  erroneous  action  of  such  officer,  within  the  limits  of 
^}B  authority,  or  the  incorrectness  with  which  he  dis- 
charges his  duty,  although  injuriously  affecting  the  lib- 
erty of  the  citizen,  may  be  corrected  by  a  Confederate, 
.but  not  by  a  State  court,  through  the  instrumentality  of 
the  writ  o(  habeas  cor  pits. 

The  coDstituliiWi  bestows  upon  the  government,  not 
0nly  the  power  of  making  laws,  but  the  power  of  exeoa- 
.ting  them.  It  prescribes  that  the  president  '-shall  take 
care  that  the  laws  be  faithfully,  executed."  Under  the 
old  articles  of  confederation,  which  preceded  the  consti* 
tution  of  the  United  States,  the  important  powers  of  the 
government  were  executed  through  the  agency  oF  the 
States.  The- clause  of  the  constitution  above  stated  rem- 
edies that  defect  in  the  old  system,  and  gives  to  the  gov- 
ernmeiit  authority  to  act  directly  upon  individuais  in  the 
execution  of  its  powers. — Federalist,  XV.  pp.  C5  to  7J  ; 
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Ottlboan  ao  the  Government  and  Cooetitutloa  of  the 
Uiiitied  Stiites,  168«  The  c9U8titutioaal  avtboritj  to  exe- 
cute the  law,  is  aj»  ample  aad  complete  aa  tbc  authority 
t&  {)«48  it.  The  execution  of  the  hiw  must  be  aceom- 
{^labed,  f eaerally,  through  Bubordlnate  officers.  Con-' 
grew  maj  preecribe  the  duties  of  such  subordinate  ofB- 
ceiv,  but  the  constitution  bestows  authority  to  perform 
tbosa  duties..  The  constitution  imposes  no  qualification 
or  restrictioa  jupon  this  authority  to  execute  the  law. 
The  political  doctrines  of  secession  and  nullification  sug-  . 
geat  remedies  for  the  usurpation  of  power,  by  the  action 
of  bodies  representing  the  sovereignty  of  the  States.  .The^ 
line  of  my  argument  does  not  touch  either  ot  those  docr 
triues.  When  the  government,  in  the  exercise  of  its 
constitutional  ppwer  to  execute  the  law,  through  its  ofli- 
<5er,  errs  in  the  performance  of  its  duty,  and  wrongfully 
tonches  the  liberty  or  property  of  the  citizen,  the  remedy 
by  which  the  error  may  b^  corrected  and  the  wrong  pre- 
vanted  is  judicial.  To  concede  the  power  of  a  State  court 
to  apply  that  remedy,  and  thus  to  interfere  with,  and  ebri. 
trol  and  govern  as  to  the  manner  of  executing  the  law, 
ia  to  conless  that  the  power  of  execution  is  qualified  and  . 
restricted  to  such  mode  and  to  such  line  of  conduct  as  a 
State  judge  may  approve.  This  power  of  executing  tlie 
law?  is  delegated  by  all  the  States,  for  their  common  good; 
aod  it  woqld  be  a  usurpation  for  the  judge  of  one  State 
to  aasiane  to  control  the  government  in  the  exercise  of 
tbitt>  power.  If  such  pontrol  can  he  ex,erted  by  the  judge 
ill  one  otate,  it  might  result,  that  a  power  conferred  {(at  ^ 
the  good  af  all,  when  performed  in  a  manner  approved 
by  the  judges  of  all  the  States'  e^ccept  one,  would  be 
thwM'ted  by  the  interference  of  the  judge  in  the  single 
State  who  differed  in  opinion  from  the  judges  in  the  other 
Slates.  The  States  gav0  the  power,  without  qualifiea- 
fio».  TIris  gift  is  ^he  surrender  of  all  right  to  control 
tbe  government  in  the  exercise  of  it. 

I  dp  not  say  that  congress  can.  abridge  or  qualify  the 
juri»dictio«  of  the  State  courts..  The  want  of  aathority 
io  tlie  State  tribunals,  to  supervise  and  control  the  exe- 
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cutive  officers  of  the  Confederate  States,  in  the  es:eroiae' 
of  their  appointed  functioas,  by  the  write  ci  i»jnnctioii^ 
replevin,  habeas  coTjmSj  or  other  process,  results  from  th^ 
delegation  in  the'constitotion  of  an  utiqualified  power  to 
execute  the  laws  which  congress  may  enact,  and  t\ot  from 
any  denial  of  such  authority  by  act  of  congress.    If  tk 
State  court  can  not  correct,  under  a  writ  of  habeas  corpus^ 
the  errors  of  the  enrolling  officers  engaged  in  enforcing 
the  law  of  conscription,  it  is  because  the  constitution 
bestows  tlie  power  to  execute  the  law  without  any  quaH- 
jfication  that  it  shall  be  done  in  a  manner  consistent  with 
the  judgment  of  a  State  judge,  and  not  because  congress 
has  suspended,  or  can  suspend,  the  writ  qf  habeas  corpus. 
The  constitutional  power  of  executing  the  laws  of  con- 
gress, whether  they  touch  the  person  or  the  property  of 
the  citizen,  can  not  be  subordinated  to  the  authority  of 
a  State  tribunal,  by  its  supervision  and'  control  of  the 
conduct  of  the  executive  officers  acting  within  the  area 
of  their  jurisdiction.     This  is  an, inevitable  dednction 
from  the  proposition,  that  the  general  government  ip, 
within  the  sphere   of  its  delegated  powers,  co-ordinate 
with  the   respective  States,  and  their  equal^  and  tb4t, 
within  the  area  of  its  appointed  attributes,  its  authority 
is  as'paramount  as  that  of  the  States  within  the  bound- 
ary of  the  powers  not  delegated   nor  surrendered.    No 
ingenuity  can  successfully  controvert  this  proposition. 
It  rests  for  its  basis  upon  the  unqualified  character  of  the 
grants  of  authority  by  the  constitution.    It  has  the  fe- 
•peated  sanction  of  Mr.  Calhoun,  who,  foryeare,  applied 
his  logic  and  learning  to  the  investigation  of  the  relations 
of  the  States  with  the  government  of  the  United  States; 
who  stood,  in  life,  the  vigilant  guardian  of  the  rights  of 
the  States,  and  a  foe  to  the  encroachments  of  the  Fedefftl 
government ;  and  who,  dying,  has  left  in  his  "Discourse 
on   the   Constitution  •  and   Government   of  the   United 
States,"  his  views   as  matured  by  experience  and  pro- 
tracted application  to  the  subject.     From  this  posthu- 
mous work  I  make  the  following  extract :    *  '- 

"The  government  of  tJie  States  sustained  to  the  fi*f- 
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Mter  [the  confederacy  which  preceded  the  coBstitotion  of 
the  TJnited  States]  therelation  of  sijperior  to  a  subordi- 
nate,— of  the  .creator  to  the  creature;  while  they  now 
sustain  to  thelatter*[the  government  of  the  United  States} 
the  relation  of  equals  or  co-ordinates.  Both  govern- 
BientB — that  of  the  United  States  and  those  of  the  separate 
States — derive  their  powers  from  the  same  source,  and 
were  ordained  and  established  by  the  same  authority ; 
the  only  difference  being,  that  in  ordaining  and  estab- 
lishing the  one,  the  people  of  the  several  States  actVd 
with  concert,  or  mutual  understanding;  while  in  ordiiin- 
iug  and  establishing  the  others,  the  people  of  each  State 
acted  separately,  and  without  concert  or  mutual  under- 
standing, as  has  been  fully  explained.  Deriving  their 
respective  powers  from  the  same  source,  and  being  or- 
dained and  established  by  the  same  authority,  ihehvo  gov- 
emnientSj  Slate  and  Federal^  must^  of  vecessity^  be  equal  in 
{heir  respective  spheres ;  and  both  being  ordained  and 
established  by  tlie  people  of  the  States  respectively,  each 
fbr  itself^  and  by  its  own  separate  authority,  the  constitu- 
tion and  government  of  the  United  States  must,  of  neces- 
sity, be  the  constitution  and  government  of  each,  as  much 
so  as  its  own  separate  and  individual  constitution  and 
government;  and  therefore  they  must  stand,  inea^h  State, 
in  the  rekdi&n  of  co-ordinate  constitxitions  and  governments,'' — 
Pages  16ft-167.     '- 

"It  is  obvious  from  this  sketch,  brief  as  it  is,  taken  in 
eonnectiott  with  what  has  been  previously  established, 
that  the  two  governments,  general  and  State,  stand  to 
each  other,  in  the  first  place,  in  the  relation  of  parts  to 
the  whole;  riot,  indeed,  in  reference  to  their  organization 
or  functions,  for  in  this  respect  they  are  perfect;  but  in 
reference  to  their  powers.  As  tkey  divide  between  them 
the  delegated  powers  appertaining  to  the  government, 
and  as  ofc9W*se  each  is  divested  of  vjkat  the  other  possesses^ 
it  naturally  requires  the  two  united  to  constitute  one 
tetire  government.  T/iat  they  are  both  paramount  and  su- 
preme wUkin  the  sphe^'C  of  their  respective  powers^  that  they 
$tBind  vnihmih&se  limits  as  e^iak^  and  sustain  the  relation 
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of  co-ordinate  goveraoients,  has  been  TfuUy  eatablished. 
As  co-ordinates^  thejfiaetain  to  eaob  other  the  r.elaiioiat 
which  subsists  betwee«  the  different  departments  of  gov- 
•erament — the  executive,  the  legislati^  an<l  the  judicial,  ■ 
:aQd  for  the  same  reason.  These  are  co-ordinates,  because 
eack,  in  the  sphere  of  its  powers,  is  equal  tOy  and  independ^ni 
of  the  otk^Sy  and  becasuse  the  three  united  make  the  gov-  j 

enimeut.     The  only  difference  is,  that,  in  the  illustra-  ' 

tion,  each  department  by  iteclf  is  not  a  government,  since 
it^akes  the  whole  in  connection  to  form  one;  while  the 
govera men t  of  the  several  States  respectively,, and  that 
of  the  United  States,  although  perfect  governments  in 
themselves,  and  in  their  respectives  spheres,  require  to 
be  united,  in  order  to  constitute  one  entire  governmeut. 
They,  in  this  respect,  stand  as  principal  and  supplemental, 
while  the  departoaents  of  each  stand  in  the  relation  of 
parts  to  the  whole/'— Pages  197-198. 

'^  That  they  are  both  governments,  and  as  .such  possess 
4ill  the  powers  appertaining  to  government,  within  the 
■sphere  of  their  respective  povs>>r8.-r-the  one  as  fully  as 
the  other — can  not  be  denied.'* — Page  241.  See,  also, 
pages  225,  242,  248,  252,  253. 

The  preamble  to  the  constitution  of  the  United  States 
•I'epresents  (hat  instrument  to  be  ordained  and  established 
by  "the  people  of  the  United  States."  The  preamble 
to  the  constitution  of  the  Confederate  Statee  represents 
it  to  be  ordained  and  established  by  "the  people  of  the 
Confederate  States,  each  acting  in  its  sovereign  and  inde-  • 
pendent  character."  The  latter  is  precisely  what  Mr. 
Oalhoun  construed  the  former  to  be, — Biscourse  on  Con. 
and  Gov.  of  U.  8.,  p.  128.  The  pertinency  ot  Mr.  Oi^- 
houn's  observations  to  the  question  in  hand  is,  therefore^ 
not  affected  by  the  difference  in  l&figaagc  just  noticed. 

Uaderour  compound  system  of  governmiwit,  the  gen- 
ral  government  and  the  States  are  the  pme»  of  each  . 
other;  and  the  authority  of  each,  within  tte  teope  of  its 
powers,  is  paramount  over  the  other.  To  ekeii  there  is  a 
like  negation  ot  right  to  control  the  other  in  the  exenwe 
o^  its  attthority.    Tthe  State  ean  bo  loore  eeati^l  tkegw- 
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eral  government  in  the  exercise  of  its  powers  through  its 
appointed  agents,  than  can  the  general  government  con- 
trol the  States  in  the  exercise  of  t;lieir  respective  powers. 
The  courts  of  the  general  government  are  limited  in  their 
jurisdiction.  Aside  from  this  consideratipn,  and  as  a 
mere  question  of  governmental  power,  the  State  tribunals 
can  no  more  release  from  the  custody  of  the  executive 
officers  of  the  general  government  one  takeu  as  a  soldier, 
because,  in  the  judgment  of  such  tribunal,  such  person 
was  not  within  the  operation  of  the  act  of  congress,  than 
could  a  tribunal  of  the  general  government  take  from  the 
custody  of  a  State  officer  one  taken  as  a  State  soldier, 
because,  in  its  judgment,  such  person  Wua  not  within  the 
operation  of  the  act  of  the  State  legislature.  This  must 
be  so ;  otherwise,  the  two  governments  are  not  co-ordi- 
nate or  equal. 

Chief-Justice  Taney,  speaking  the  unanirnqjas  opinion 
of  the  judges  of  the  supreme  court  of  the  United  States, 
but  carried  the  propositions  of  Mr.  Calhoun  to  their  obvi- 
ous and  necessary  result,  when,  in  the  case  of  Ablemau 
V.  Booth,  (21  How.  516,)  he  penned  the  following  sen- 
tence:  "The  powers  of  the  general  government  and  of 
the  States,  although  both  exist,  and  are  exercised  within 
the  same  territorial  limits,  are  yet  separate  and  distinct 
soyereign^es,  acting  separately  and  independently  of  each 
other  within  their  respective  spheres.  And  the  sphere  of 
action  appropriated  to  the  United  States  is  as  far  beyond 
the  reach  of  the  judicial  process  issued  by  a  State  judge, 
as  if  the  line  of  division  was  traced  by  landmarks  and 
monuments  visible  to  the  eye."  While  this  sentence  has 
been  criticised  for  even  its*  guarded  application  of  the 
term  sovereignty  to  the  government  of  the  United  States, 
it  is,  in  its  substance  and  its  import,  but  the  embodiment 
of  a  great  principle,  obviously  deducible  from  the  teach- 
ings of  Mr.  Calhoun. 

The  principle  for  which  I  contend,  is  not  only  sus- 
tained by  reasoning  drawn  from  the  relation  of  the  gov- 
ernments, State  and  Confederate,  to  each  other,  but  is 
established  by  judicial  precedents,  which  every  lawyer  is 
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bound  to  respect,  if  not  to  obey.  The  embargo  act  of 
1808  authorized  collectors  of  customs  to  detain  vessels, 
whenever  in  their  opinion  there  was  an  intention  to  vio- 
late the  provisions  of  the  act ;  but  it  was  silent  as  to  the 
cargo.  A  vessel  and  its  cargo  having  been  detained, 
Chief  Justice  Marshall  held,  that  an  action  could  be 
maintained  in  a  State  court  for  the  recovery  of  the  carffo, 
because  the  act  of  congress  gave  no  right  of  seizure  or 
detention  as  to  it;  but  that  an  action  for  a  vessel  torti- 
ously  seized  could  only  be  brought  in  the  Federal  courts  ; 
and  that  the  officer  having  a  right  to  seize  for  a  supposed 
forfeiture,  the  question,  whether  that  forfeiture  had  been 
actually  incurred,  belonged  eatclusively  to  the  Federal 
courts,  and  could  not  be  drawn  to  another  forum. — Slo- 
cum  V.  Mayberry,  2  Wheaton,  9,  The  opinion  says : 
^'Ilad  this  action  been  brought  for  the  vessel,  instead  of 
the  cargo,  the  case  would  have  been  essentially  different.  • 
The  detention  would  have  been  by  virtue  of  an  act  of 
congress,  and  the  jurisdiction  of  a  State  court  could  not 
have  been  sustained.  But  the  action  having  been  brought 
for  the  cargo,  to  detain,  which  the  law  gave  no  authority, 
it  waa  triable  in  the  State  court.** 

If  there  were  no  law  authorizing  conscription,  and  yet 
a  citizen  had  been  conscribed  into  the  army,  a  case  would 
be  presented  analogous  to  that  over  which  tlj^  jurisdic- 
tion of  the  State  tribunal  was  maintained  in  felocum  v. 
Mayberry.  The  case  actually  presented  is  one  where 
there  is  a  law  authorizing  conscription,  and  it  is  alleged  , 
that  the  proper  officer  hcis  erred  in  the  execution  of  the 
law,  and  wrongfully  taken  a  citizen.  This  case  is  strictly 
analogous  to  that  of  which,  it  is  declared,  the  State  court 
has  no  jurisdiction.  It  is  analogous  to  the  case  which 
would  have-  been  presented,  if  a  collector  of  customs, 
authorized  to  seize  vessels  characterized  by  an  intent  to 
violate  the  law,  had  erred,  and  sgizedone  not  so  charac- 
terized. In  reference  to  such  a  case,  the  opinion  above 
referred  to  declares,  that  the  question,  whether  the  for- 
feiture has  actually  been  incurred,  belongs  exclusively  to 
the  Federal  courts,  and  can  not  be  drawn  to  another 
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torom ;  and  that  it  depends  upon  the  final  decree,  whether 
the  seizure  shall  be  deemed  rightful  or  tortious.  So,  in 
the  case  in  hand,  the  act  of  congress  empowers  the  office^ 
to  conscribe  persons  characterized  by  certain  qualities  of 
age  and  capacity;  and  the  question,  whether  the  persona 
conscribed  possess  those  qualities,  belongs,  so  far  as  the 
controlling  of  the  officer  is  concerned,  exclusively  to  the 
Confederate  courts,  and  can  not  be  drawn  into  another 
forum. 

By  the  supreme  court  of  the  United  States  it  has  been 
held,  that  a  mandamus^  to  compel  tjie  register  of  a  land- 
office  to  perform  an  official  duty  as  to  an  entry  of  the 
public  land,  could  not  be  issued  by  that  court,  because  it 
could  not  exercise  original  jurisdiction  over  such  a  sub- 
ject. It  was  held,  also,  that  the  writ  for  such  purpose 
could  not  be  issued  by  the  circuit  (jourt  of  the  United 
States,  notwithstanding  the  judicial  power  of  the  United 
States  under  the  constitution  extended  to  such  a  case. 
This  latter  decision  is  put  upon  the  reason,  that  congress 
had  not,  by  the  judiciary  act,  delegated  the  judicifil  power 
of  the  government  to  control  the  register  of  the  land- 
office  by  mandamus.  Although  it  thus  resulted,  that  no 
judicial  tribunal  of  the  United  States,  under  the  existing 
legislation,  could  give  to  an  irjured  party  ledress,  by  com- 
pelling an  officer  to  permit  an  entry  of  land,  it  was 
decided,  that  a  State  court  had  no  jurisdiction  over  the 
subject,  and  an  attempt  to  exercise  it  was  rebuked,  as 
*'au  instance  of  the  growing  pretensions  of  some  of  the 
State  courts  over  the  exercise  of  the  powers  of  the  gen- 
eral government." — Mclntyrfe  v.  Wood,  7  Cranch,  504 ; 
MeClung  V.  Silliman,  2  Wheat.  369;  McClung  v.  Silli- 
man,  6  Wheaton,  598.  See,  also,  Marbury  v.  Madison, 
1  Cr,  137;  Lytle  v.  Arkansas,  22  How.  193;  Barnard  v. 
Ashley,  18  How.  45.  The  question  is  the  same,  whether 
the  injury  results  from  an  error  of  omission  or  com- 
mission ;  and  the  principle  which  governs  in  the  former 
c^se,  must  apply  in  the  latter.  Other  cases  of  like  char- 
acter are  collated  by  Chancellor  Kent  iu  his  Commenta* 
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ries,  as  will  be  seen  by  reference  to  au  extract  from  that 
work  made  in  ray  forraef  opinion. 

The  principle  which  I  assort  is  most  clearly  sastained 
and  forcibly  illustrated  by  the  cases  growing  out  of  the 
fugitive-slave  law.  The  act  of  1850  authorized  the  recla- 
mation of  fugitive  slaves,  by  the  procurement  of  a  warrant 
from  a  commissioner,  or  by  seizing  and  taking  the  fugi- 
tive before  a  commissioner,  whose  duty  it  was  to  grant  a 
certificate,  authorizing  his  removal  to  the  State  from 
which  he  escaped.— Brightley's  Digest,  296,  §  8.  The 
proceeding  before  the  commissioner,  under  that  law,  was 
summary,  and  exparte^  and  might  be  based  upon  affidavit 
made  in  the  State  from  which  the  fugitive  escaped.  The 
courts  of  the  United  States  held,  that  a  State  court  had 
no  power  to  interfere  with  the  owner  or  marshal  engaged 
in  executing  that  faw;  and  the  South  applauded  the 
decisions,  as  asserting  the  only  principle  by  which  an 
execution  of  the  law  could  be  had  in  a  community  made, 
by  fanatical  opposition  to  slavery,  unmindful  of  constitu- 
tional duty.  The  principle  asserted  in  those  cases,  arising 
under  the  fugitive-slave  act,  is  identical  with  that  which 
I  am  endeavoring  to  maintain.  It  is  a  well-established 
doctrine,  that  where  two  courts  have  concurrent  jurisdic- 
tion, the  exercise  of  the  jurisdiction  by  one  of  the  courts 
ousts  the  authority  of  the  other.  It  is  admitted,  there- 
fore, that  the  denial  to  a  State  court  of  jurisdiction  as  to 
a  particular  subject,  over  which  a  Federal  court  has  com- 
menced to  exercise  its  authority,  aftords  no  argument 
against  the  existence  of  a^  concurrence  of  jurisdiction. 
If,  therefore,  it  were  true,  that  the  commissioner,  in  issu- 
ing a  warrant  for  the  seizure  of  a  fugitive  slave,  acted  as 
a  court,  and  exercised  a  part  of  the  judicial  power  of  the 
United  Stages,  the  negation  of  all  authority  in  the  State 
courts  to  interfere  with  the  execution  of  the  process  might 
fee  referred  to  the  doctrine  just  stated.  But  the  commis- 
sioner who  issued  a  warrant  for  the  seizure  of  a  fugitive 
slave,  did  not  act  as  a  court,  or  exercise  judicial  author- 
ity. His  authority  was  in  its  nature  judicial,  or  quasi" 
judicial,  as  contradistinguished  from  judicial  autboritj. 
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It  18  precisely  the  character  o£  authority  which  the  enroll- 
ing ojfficer  exercises  under  the  conscript  law,  when  he 
determines  the  question  of  liability  to  conscriptiop. 

Chief-Justice  Pearson,  of  North  Carolina,  in  the  mat- 
ter of  Bryan,  before  the  supreme  cowrt  ot  that  State, 
argued  again«t  the  prof)08itton,  that  the  ofBcer  executing" 
the  conscript  law  exercised  gwasi-judicial  power,  upon  the 
ground  that  the  vesting  of  snch  authority  in  an  officer 
would  break  down  the  distinction,  which  the  constitution 
carefully    draws,   between   the*  executive    and    judicial 
departments  of  governraent.    In  this  argument,  it  seems- 
to  nie,  the  learned  chiefjus^iee  overlooks  the  difference 
between  judicial  authority,  and  that  which  is  quasi-ludi- 
cial,  or  merely  judicial  in  its  nature.     The  bestowment 
.  of  any  part  of  the  judicial  authority  of  tJbe  United  fc?tates, 
upon  au  officer  appointed  nnd  qualified  as  were  the  com- 
missioners who  were  empowered  to  issue  warrants  for  the 
seizure  of  fugitive  slaves,  and  to  authorize  their  return 
to  the   States   fi'ora    which  they  escaped,   would  bav& 
infringed  the  provision  of  the  constitution  which  pre- 
scribes the  mode  of  appointing  judicial  officers,  and  their 
tenure;  and  the  proceedings  before  such  commissioners 
would  probably  have  been  violative  of  the  constitutional 
provision  on  the  subject  of  jury  trials.     The  constitution- 
ality of  the  fugitive-slave   law  can  only  be  maintained 
upon  the  ground,  that  the  commissioner  is  not  a  judicial 
officer,  and  does  not  exercisejudicial  power.     Upon  that 
ground,  it  has  been   maintained  by  the  courts  of* the 
United  States,  and  by  some  of  the  State  courts. — Prigg 
V.  Commonwealth,  16  Peters,   622;  Opinion   of  Judge 
Cheves,   of  South  Carolina,  in  Rhodes'  case,  12  Kiles' 
Register,  264;  Charge  of  Judge  Nelson  to  the  grand  jury 
for  the  southern  district  of  New  York,  1  Blatchford,  685, 
6i3,  644 ;  Ex  parte  Robinson,  6  McLean,  355, 359 ;  Sims' 
caae,  7  Cosh.  802--808 ;  JSx  parte  Jenkins,  2  Amer.  Law. 
R^g.  149;  JEz  parte  Gist,  26  Ala.  156.    S^e,  also,  United 
States  V.  Ferriera,  18  Howard,  40,  51 ;  Gaines  v.  Harvio, 
19  Ala.  498. 
1  make  the  following  extract  from,  the  aibove  mentioned 


696  SUPREME  COURT 

■ -jfc . . ■.    .  - — — — 

Ex  i»rte  Hill,  in  re  Armistead  v.  Confederate  Statep- 

charge  of  Judge  Nelson:  ^*'It  has  be^n  made  a  ^aestioti 
upon  this  act  [the  fugitive-slave  law],  whether  or  not  it 
was  competent  for  congress  to  confer  the  power  upon  the 
United  States  commissioners  to  carry  it  into  exfscation. 
As  the  judicial  power  of  the  Uaion  is,  by  the  coostita- 
tion,  vested  in  the  supreme  <50url,  anU  in  Such  inferior 
courts  as  congress  may  from  time  to  time  establish/ the 
judges  of  which  shall  hold  their  offices  duringgood  beha- 
viour,  it  has  been  supposed  that  the  power  to  execute 
the  law  must  be  conferiisd  upon  these  conrte,  or  upon 
judges  possessing  this  tenure.  It  is  a  sufficient  answer 
to  this  suggestion,  that  the  same  power  was  conferred 
upon  the  State  magistrates  by  the  act  of  1793;  and 
which,  in  Prigg  v.  Commonwealth  of  Pennsylvania,  was 
held  to  be  constitutional,  by  the  only  tribunal  compet^t 
under  the  Constitution  to  decide  that  question.  *  *  * 
The  judicial  power  mentioned  in  the  constitution,  and 
vested  in  the  courts,  means  the  power  conferred  upcm 
courts  ordained  and  established  by  and  under  the  consti- 
tution, in  the  strict  and  appropriate  sense  of  thiLt  term — 
courts  that  compose  one  of  the  three  great  departments 
of  the  government,  prescribed  by  the  fundamental  li^W) 
the  same  as  the  other  two,  the  legislative  and  the  exeof* 
tive.  But,  besides  this  mass  of  judicial  ^ower  belonguig 
to  the  established  courts  of  a  government,  there  is  ap 
inconsiderable  portion  of  power  in  its  nature  jodiclaji--* 
j«cw2-judicial — invested  froto  time  to  time,  by  legislbtiT^ 
authority,  ip  -individuals,  separately  or  collectively,  for  a 
particular  purpose  and  limited  time.  This  distinction  ia 
respect  of  judicial  power  will  be  found  running  throogh 
th^  administration  of  all  governments,  and  haa  beiep  sa^ffd 
upon  in  this  since  its  foundation.  A  familiar  case  ofiiC»y» 
in  the  institution  of  commissions  &r  settling  land  c}aiQia» 
and  other  claims  against  the  government  *  *  *  * 
The  same  answer  may  be  given,  also,  to  tbes  olsjeetifiil 
founded'upon  the  seventh  amendment  of  the  conatitat^ioBi 
which  provides  that,  in  suita  at  common  law,  wh^e  ^ 
value  in  controversy  shall  exeeed  twenty  dollari^  tM 
right  of  trial  by  jury  shall  be  pr^secved.    *    *    *    Tit 
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proceed'mg  contemplated  by  the  clause  of  the  eondtitution 
in  qaestion,  \e  not  a  suit  at  common  Uw  within  tfaemeftts- 
ing  of  that  amendment.  It  settles  coticf  QsiTely  no  right 
of  the  claimant  to  the  eerviee  of  the  fugitive,  except  for 
the  purpose  of  the  remora)  to  the  Slate  from  which  be 
or  she  fled ;  bo  more  than  the  proceeding  In  the  caee  of  a, 
fugitive  from  justice,  for  the  purpose  of  removal,  eettlea 
hie  guilt.  The  question  of  right  to  the  service  in  the 
one  case,  and  of  guilt  in  the  other,  is  opert  to  afinal  hear- 
iDg  and  trial  in  the  States  whence  the  fugitives  escaped." 

Langusige  equally  pointed  and  clear  will  be  found  by 
reference  to  the  other  authorities  above  relferred  to.  Oar 
own  court,  in  Gaines  v.  Harvin,  (supray)  used  the  follow^ 
Ing  language  :  '•  We  not  understand' by  this  provision  in 
^e  constitution,  thAt  it  was  the  intention  of  its  framero 
to  deny  to  the  legislature  the  power  to  fmnfide-  to  minie- 
terial  officers,  who  do  not  constitute  a  part  of  the  judici- 
ary properly  so  called,  many  duties  involving  inquiries  in 
their  nature  judicial.  The*practice  of  this,  i»  of  all  otb^r 
governments  having  their  executive,  judicial,  and  legisla- 
tive departments  separate  and  distinct,  very  clearly  shows 
that,  in^heladministratioii  of  the  laws,  inquiries  partak- 
ing of  the  nature  of  judicial  investigations  are  confided 
to  persons  other  than  judges,  whose  acts  have  never  been 
questioned  on*  constitutional  grounds.  Auditors  and 
commissioners  appointed  in  certain  cases,  and  tor  specific 
but  tennporary  purposes;  commissioner  of  roads  and 
revenue,  or  for  the  allotment  of  dower;  the  sherift*  in 
executing  writs  of  inquiry  in  certain  cases;  so,  also,  the 
masters  in  chancery,  the  commissioner  of  patents  of  the 
Unitetl  States,  and  commissioners  under  the  lute  act  of 
congress  in  regard  to  the  extradition  of  fugitive  slaves^ 
all  perform*  duties  in  their  nature  judicial ;  but  we  have 
seen  no  case  holding  their  acts  to  be  unconstitutional." 

If  it  were  true,  as  argued  by  Chief-Justice  Pearson, 
that  to  confer  on  the  secretary  of  war  and  his  subordi- 
Dates  the  power  of  determining  Wlio  is  liable  to  conscrip- 
tion, wouW  be  "  totally  at  .variance  with  every  principle 
of  our  government,"  then  the  fogitive-elave  law,  in  its 
46 
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bestowmenl  of  power  upon  the  commiasioners,  violated 
the  constitution  ;  and  the  law  investing  the  registers  of 
land-offices,  and  every  department  of  the  governraent> 
with  9wa52-judicial  power,  is  unconstitutional.     The  aa- 
thoritics  which  I  have  cited,  as  well  as  those  from  whicb 
I  have  made  extracts,  fully  illoatrate  and  sustain  the  dia- 
itinction  which  I  have  drawn,-  and   I  need  not  further 
discuss  the  point,    I  think  it  can  not  be  controverted,  by 
any  one  who  respects  judicial  precedents  and  lair  argu- 
ment, that  the  commissioner  who  issued  a  warrant  for 
the  arrest  of  a  fugitive  slave,  was  no  judge,  held  no  court, 
did  not   exercise  judicial  authority,  issued  no  process 
returnable  to  a  court,.and  really  put  forth  no  judicial  pro: 
cess;  notwithstanding,  in  the  careless  use  of  language, 
his  process  may  have  been  so  charapteriaed.     The  eoDd- 
missioner  was  as  much  a  ministerial,  or  executive  officer, 
as  the  officer  charged  with  the  execution  of  the  conscript 
law  ;  and  their  powers  are  alike  Qwa.9i-judicial,  as  distin- 
guished from  judicial,   in  th^ir   character.     Upon  what 
ground,  then,  can  it  be  maintained,  that  the  State  courts 
can  interfere  with  the  execution  of  the  conscript  law,  and 
yet  were  without  power  to  interfere  with  the  pnforcement 
of  the  fugitive-slave  act? 

I  proceed  to  notice  some  of  the  decisions  and  rulings 
Inade  in  the  non-slaveholding  States  by  the  judges  who 
were  endeavoring  to  maintain  the  supremacy  of  the  con- 
stitution and  laws  of  the  United  States,  opposed  and  re 
sisted  with  a  boldness  and  ingenuity  without  a  pai^llel 
in  the  history  of  the. country.  Judge  Nelson,  of  the  su- 
preme court  of  the  United  States,  in  the  charge  to  the 
grand  jury  already  referred  to,  used  the  following  lan- 
guage: *'There  have  been  different  opinions  entertained  by 
the  judges  of  the  States  as  to  their  power  under  this  writ 
[the  writ  of  habeas  corpus]  to  decide  upon  the  validity  of 
a  commitment  or  detainer  by  the  authority  of  the  United 
States.  But  those  who  have  been  inclined  to  entertain 
this  jurisdiction  admit  that  it  can  ^ot  be  upheld,  where 
it  appears  from  the  return  that  the  proceedings  belonged 
exclusively  to  the  cognizance  of  the  general  government. 
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Tbtsr  neeetfNirily  reenttd  from  the  vesting  of  the  judicial 
power  of  the  Uuiou  in  tlie  Federal  courts  and  officers,  and 
from  the  ioarth  article  of  tfaecoastitution,  which  declares 
that  *^tike  constitution  and  laws  of  the  United  Statecr, 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made  uhder  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and 
the  jadgeg  in  every  State'  shall  be  bound  thereby,  any 
thing  in  the  constitutiDn  or  laws  of  any  State  to  the  con- 
trary notwithstanding."  If  the  exclusive  power  to  exe- 
cute the  law  's  in  the  Federal  judiciary,  and  the  act  is  to 
be  regarded  as  the  aupreme  law  of  the  land,  and  to  be 
obeyed  as  such,  it  is  difficult  to  see  by  what  right  or  au- 
thority  its  execution  can  be  interfered  with,  through  the 
agency  of  this  writ,  by  State  authorities.  Any  such  in- 
terference woold  seem  to  be  adirect  infraction  of  thecoo^ 
atitntiott.  It  is  proper  to  say^  in  order  to  guard  agaiaeft 
ndisc&nBtraetiou,  that  I  do  not  claim  that  the  mere  iaetof 
the  commitment  or  detainer  of  a  prisoner  by  an  officer  of 
the  Federal  government  bars  the  issuing  of  the  writ,  or 
the  exercise  of  power  under  it.  Far  from  that.  '  Thoe^ 
officers  may  be  guilty  of  illegal  restraints  of  the  liberty 
of  the  citizen,  the  same  as  others.  The  right  of  the  State 
authorities  to  inquire  into  such  restraints  is  not  doubted; 
and  it  is  the  duty  of  the  officer  to  obey  the  authority  by 
riiakiug  a  return.  All  that  is  claimed  or  contended  for 
isy  that  when  it  is  shown  that  the  commitment  or  detainer 
is  under  the  constitution,  or  a  law  of  the  United  States, 
of  a  treaty,  the  power  of  the  State  authority  is  at  an  end, 
and  any  other  proceeding  under  the  writ  is  coram  non 
judice  and  void.  In  such  a  case — that  is,  when  the  prisoner 
is  in  fact'held  under  process  issued  from  a  Federal  tribunal,'. 
under  the  constitution  or  a  law  of  the  United  States,  or 
a'treaty — it  is  the  duty  of  the  officer  not  to' give  him  up' 
'  or  allow  him  to  pass  from  his  hands  at  any  stage  of  the 
proceedings." 

'Judge  McLean,  one  of  the  judges  of  the  8Uj)rehie 
cour|  of  the  United  States,  in  reference  to  a  case  where 
a  ILeatuckian,  the  owner  cd:'0laves,  seized  them  in  Michi^^ 
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gan  without  ft  warrant,  held^  tbftt  the  owner  kavin^-ft  war*- 
rant  issued  by  a  comroidsioner,  or  having  seized  btsslavta 
in  the  absence  of  a  warrant  without  a  breaeii  of  the  peaee, 
topon  the  return  of  either  of  those  facts,  the  aothiyitj  of 
the  State  court  under  a  writ  of  habeas-aorpm  would  ceaaa^ 
because  it  would  then  appear  that  the  prisoner  was  held 
under  the  authority  of  the  constitution  and  laws  of  the 
United  States. — Norris  v.  Newton,  5  McLean,  82. 

A  case  is  reported  in  5th  Am.  Law  Reg.  6Sa,  September^ 
1857,  {Ex  parte  Sifford  Marshall  et  al^)  which  was  decided 
iaan  able  opinion  by  Judge  Leavitt  in  the  district  cotirt 
of  Ohio.  In  that  case,  some  persons *ad  resisted  the  mar- 
afaal  in  the  arrest  of  a  fugitive  slave.  Those  persens  wer# 
arrested  under  a  warrant  upon  the  charge  of  resisting  the 
officer.  An  attempt  was  made  te  take  the  prisoners  out 
of  the  custody  of  the  marshal  by  virtue  of  a  writ  of  ha- 
heos  corpu9  issued  by  a  State  judge.  For  an  assault  and 
battery  committed  in  resisting  this  attempt  the  marshal 
antd  his  posse  were  arrested  under  a  warrant  issued  by  a 
justice  of  the  peace.  A  habeas  corpxii  was  obtained  from 
the  district  ju(ige  ;  and  he,  in  passing  upon  the  power  of 
a  State  court  to  interfere  with  the  custody  of  prisonefa 
held  by  the  marshal  under  a  warrant,  used  the  following 
language:  **The  doctrine  seems  now  to  be  settled,  that  a 
State  jadge  has  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus  for  a  prisoner  in  the  custody  of  an  officer  of  the 
United  States,  if  the  fact  of  sxich  eustodj^  is  known  to 
him  before  isBuirig  the  writ.  And  it  is  well  settled,  that 
if,  upon  the  return  of  the  writ,  it. appears  the  prisoner 4a 
in  custody  under  the  authority  of  the  Uuitcd  States,  the 
jurisdiction  of  the  State  judge  is  at  an  end,  and  all  further 
proceedings  by  him  are  void.''  The  same  judge,  in  an 
©pinion  of  great  ability  in  another  case,  in  1856,  after  ex- 
amining the  authorities,  held  as  follows:  "If  judicial  de- 
cisions are  entitled  to  Any  consideration,  it  is  clearly  es- 
tablished that,  though  it  may  be  co^peteot  for  a  State 
judge  to  issue  the  writ  of  habeas  ecrpus  in  a  case  of  im- 
prisonment under  the  authprity  of  a  law  of  the  United 
States,  when  the  feet  is  naade  known  to  him  his  jurisdic- 
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tioti  erases,  and  all  edbsequeat  proeaedinfo  by  him  ace 
v«RdJ' — Mc  parte  BdbiosoD,  Am.  Lmt  Reg.  for  AagQ^l, 
1866,  vol.  4,  p.  617 ;  Mc  p«$^  Bobliisoia,  6  McLean,  S& 

In  the  eelabvated  Sime'  oaso^  (7  Uitt&h.  265,)  the  suprenajp 
«oart  of  Ma«aaebaeett8  declined  to  idsue  a  writ  of  habem 
corpus  fbr  a  fugitive  slave,  claimed  in  tlna  petilioa  to  Im 
free,  who  had  been  arrested  under  a  warrant  iseaed  by  a 
«ommi88ioner.  The  court,  in  aa  opinion  delivered  by 
Obief-Jaatice  Shaw,  while  admitting  the  ^^neral  proposi- 
tion, that  a  Btate  eoavt  ''can  not  iasue  a  writ  of  habeaMcmr- 
.  pus  to  brtng  ia  a  party  held  under  color  of  proeees  fram 
4lie  eourtfl  oS  the  United  States,  or  wboee  services  luul 
the  eustody  of  whose  person  arc  ciai]|ied  ander  authority 
derived  from  the  laws  of  Ihe  United  Snates,"  denies  tlp« 
aniversality  of  the  propoeitioUy  and  instaneee  the  ea»eaaf 
soldiers  and  sailors  held  by  military  and  naval  offioew 
under  enlistmesits  com'^aiaed  of  a«  ill^al  and  v^id,  as 
ejtceptions.  The  distinction  iutinaate<i  can  only  be  main- 
tained upon  the  euppositit>ti,  that  the  principle  involved 
would  yield  at  the  judicial  will  to  suitthe  wanta  of  the 
eaee. 

i'inally,  the  subject  was  presented  to  the  supreme 
oourt  of  the  United  States,  in  the  two  eases  of  AblemaA 
w.  Booth,  and  the  United  States  v.  Booth,  in  whieli  Chief- 
JiMtiee  Taney  delivered  the  opinion  of  the  court,  whi^^h 
ie  reported  in  21  Howard.  Id  one  of  those  c^ses,  the  Wis- 
conain  eourt  discharged  Booth. from  imprisonment  under 
a  commitment  by  a  commissioner  for  resisting  the  exeou- 
tion  of  the-fujgitive-slave  law.  In  the  other,  th9  court  of 
theeame  State  discharged  the  same  person  from  imprisoa- 
nxent  under,  a  judicial  conviction  fbr  the  same  ofieaee. 
The  sapreme  court  of  the  United  States,  as  will,  be  seen 
bj  reference  to  pp.  523-524,  placed  its  decision  upon  the 
groundi  that  a  State  court  can  not  interfere  with  the  C42a- 
.  to<ly  of  one  held  under  the  authority  of  the  United  States. 
After  conceding  the  right  of  a  State  court  to  ascertain  k(f 
what  authority  a  prisoner  within  the  oonfinea  of  its  territo- 
rial juriddiction  is  held,  the 'court  uses  the  iollowing-eia- 
phatic  language;  '^But  alter  the  return  u  nMtde,  and  the 
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State  judge  or  ooart  jodicially^pprioed  that  tbe  |mvt^'  i*  m 
eastody  under  the  authority  of  the  UoitedJItates,  they  e»A 
proeeed  no  further.  They  Ihen  know  ifuLi  iieprmmr  is 
wtthm  the  dominion  and  jurv^dietion  of  «M^^  gowtrmmd^ 
mndihat  neit/ier  the  writ  of  habeas  corpus^  nor  any  other  pro^ 
e€ss  ismed  imder  SMe  authority  can  pass  oner  the  Unecf  di-- 
visi07i  between  the  ti&o  sovereignUes^  Be  ie  then  within  the 
tibminion  and  exclustve  jurisdiction  of  the  United  Statee. 
If  he  has  committed  an  offense  against  their  laws,  their 
tribunals  aloue  can  punish  him.  If  ha  is  wrongfully  im-* 
prisoned,  their  judicial  tribunals  can  release  bib,  and  af- 
fepd  him  redress.  And  altho-agfa,  as  we  have  siatd,  it  is 
the  duty  of  the  mafsblil,  or  other  person  holding  him^  to 
make  known  by  ft  proper  return  the  authority  nnder  which 
he  detains  him,  it  isiat  the  same  time  imperatively  his 
daty  to  obey  the  process  of  the  United  States,  to  h#id  tb% 
prisoner  in  custody  under  it,  and  to  reAise  obedienoato 
the  mandate  or  process  of  any  other  government.  Aod 
consequently  it  ie  his  duty  n^t  to  take  the  prisoner,  nor 
sufier  him  to  he  taken,-  before  a  State  judge  or  court,  upon 
a  habeas  corpus  issued  under  State  authority.  No  Stoto 
judge  or  court, *Rfter  they  are  judicially  informed  that  the 
]»arty  is  imprisoned  under  the  authority  of  the  United 
States,  has  any  right  to  interfere  with  hina,  or  requife 
him  to  be  brought  before  them.  And  if  the  authority  of 
a  State,  in  the  form  of  judicial  process  or  otherwise,  sbould 
attempt  to  •control  the  marshal,  or  oiher  auikmi»d  offiser 
<fr  agent  of  the  United  States,  in  any  respeet,  in  the  cus- 
tody of  his  prisoner,  it  would  be  his  duty  to  ntoiet  it,  aad 
t^  call  to  his  aid  any  fbrcB.  that  might  he  necae^ry  to 
BStfiintain  the  authority  of  law  against  illegarintttrierene«. 
No  judicial  process,  whatever  form  it  may  assume,  cai) 
have  any  lawful  authority  outside  of  the  limits  of  the 
jurisdiction^ of  the  court  or  judge  by  wliom  it  is  issQed; 
and  an  attempt  to  enforce  it  beyond  these  boundaries  is 
wothing  less  than  lawless  violence." 

It  has  been  objected  to  the  autiioritj  of  this  opinion^ 
fitst,  that  the  court  and  the  gr€fat  jurist  who  delivered 
it  did  not  ceaily  mean  what  is  aaid ;  and  seoondly,  that  it 
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m«»«t  at  all '  evontt  be  treated  ias  an  ot^  diciufn — as  the 
opinion  of  an  able  lawyer  on  a  question  "tiot  presented  by 
the  Dkcts  before  the  court.  In  reply  to  the  former  ofagec- 
tion,  I  have  only  to  say,  that  when  the  case  of  Ablemih 
r*  Booth  was  decided,  the  aupreme  etrart  of  tlie  United 
States,  with  its  nine  judges,  in  the  hig^fa  qualitieB  of  lofty 
iotegrity  and  profound  learning,  had  no  superior,  if  it  had 
an  equal ;  and  it  is  inconceivable  that  the  language  of  «o 
important  an  opinion  should  have  obtained  the  nnani- 
mous  sanction  of  such  a  tribunal,  unless  it  afforded  a  true 
index:  to  its  opinions.  The  second  objection  is  as  ground- 
Jess  a^  the  first.  The  decision  of  the  case  in  which  there 
bad  been  a  conviction  and  a  sentence,  might  have  been 
put  upon  the  principle,  that  the  judgments  of  judicial 
tribunals,  within  the  area  of  their  Jurisdiction,  are  con- 
clusive. '  In  the  other  case,  where  tlfere  was  simply  an 
ilrrest  and  conSmitment  by  authority  of  a  commissioner, 
that  proposition  would  not  have  decided  the  case;  for  the 
authorities  hereinbefore  cited  show,  that  it  is  now  the  es- 
tablished doctrine,  however  much  it  may  have  been  con- 
troverted in  the  past,  that  the  commitment  of  one  to 
answer  before  a  court  for  an  offiSnse  does  not  involve  the 
exercise  of  judicial  power.  Although  an  offender  may. 
have  been  committed  by  a  commissioner,  to  answer  a 
charge,  the  truth  of  the  accusation  may  be  investigated 
on  habeas  corpus  issued  by  a  judge  of  a  Federal  court,  and 
also  by  a  State  judge,  if  he  has  a  concurrence  of  jurisdic- 
tion'.— See  particularly  the  opinion  of  Judge  Grier  in  the 
ease  of  Jenkins  and  Crosson,  reported  in  the  Amer.  Law 
Reg.  for  January,  1864,  p.  144.  In  order  to  cover  both 
cases,  it  was,  therefore,  necessary  for  the  supreme  court, 
of  the  United  States  to  find  some  broader  principle;  and 
it  seems  to  me  that  they  have  laid  down  the  only  prinoi- 
pte  which  could  have  controverted  the  State  jurisdiction 
iii  both  cases. 

But  it  may  be  said,  that  the  court  should  have  restricted 
its  doctrine  to  the  v^ry  facts  of  the  case,  and,  instead  of 
announcing  the  broad  and  comprehensive  principle,  that 
the  jurisdiction  of  the  general  and  State  governments  are 
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as  distinct  as  if  separaie^  bj  visible  mfMrks^-^-that  neither 
can  cross  the  line  whieh  divides  .thdr  jariadictions,  and 
th^tv  therefore,  a  State  tribunal  oaa  not  interfere  witk  the 
c«Btodjr  of  onebeld  nodar  theauthority  of  the  United  States 
— should  have^ecMCColated  the  priQci pie,  by  adding  the 
proviso,  that  ita  applieaiion  should  be  confined  to  cases 
of  impvisoniaeat  under  t^e  warrant  of  a  commissioner, 
or  under  a  c4^nviction  in  a  Federal  court  It  is  not  right 
to  deuounco  the  stateoieut  of  a  principle  as  an  obiter  die- 
twn^  becsyase  it  is  lai^e  enoujs^  to  cover  other  cases  than 
those  decided.  To. do  so,  would  banish  from  the  bench 
th^  a.^8ertion  of  those  coootprehensive  and  leadinfi^  doc- 
trines which  give  stability  and  harmony  to  jurispradence, 
and  require  the  judicial  mind,  always  to  present  principle 
narrowed  down  by  the  facts  of  the  particular  case,  and 
therefore  unfitted  t6  be  a  rule  of  conduct  in  the  aftairs  of 
life.  The  great  doctrine  stated  by  the  supi'eme  court  of 
the  United  States  was  applicable  to  the  cases  decided,  and 
cc^trolled  their  decision.  It  ij&,  therefore,  not  un  obiter 
dieUim. 

,  As  the  result  of  mj  long  review  of  the  decisions  growl- 
ing, directly  and  indirectly,  out  of  the  fugitive-slave  law, 
I  coufideutly  assurne,  that  the  principle  which  I  have  aa*- 
serted  is  fully  supported  by  thera,  and  that  it  has  the  sanc- 
tion of  the  supreme  court  of  the  United  States,  which^ 
under  the  old  system  of  government,  would  have  been  a. 
coramanding  authority.  I  admit,  as  I  have  hercAofor^  - 
(lone,  that  many  State  decisions — ^in  New  York,  New 
Uumpshire,  Massachusetts,  Pennsylvania,  Maryland,  and 
Virginia — maintained  the  power  of  State  court*  to  inter- 
fere  with  the  custody  of  persons  held  under  the  authority 
of  the  United  States.  Many  of  those  cases  are  notioed  itk 
my  former  opinion,  and  they  are  collated  by  Hurd  in  his 
«Work  on  Habeas  Oorpas.  All  the  State  courts  did  not 
decide  the  same  way.  The  question  seems  to  have  been 
decided  both  ways  in  Georgia.  So,  also,  the  decisions 
were  contradictory  in  South  Carolina.— Rhodes'  case, 
12  Niles*  R.  264;  In  the  matter  of  Merritt,  6  Amer.  Law 
Journal,  497.    In  the  former  of  those  oasts,  Judge  Ohevea 
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delivered  an  able  opinion,  controverting  the  State  juris- 
diction. In  the  latter,  Judge  Nott  recognized  the  juris- 
diction^ without  noticing  the  point.  So,  also,  in  North  ^ 
Car9lina,  the  jurisdiction  was  exercised  without  any  notice 
or  discussion. of  the  question. — Ez  parte  Mason,!  Mur. 
336.  In  New  Jersey,  Judge  Southard,  speaking  for  the 
court,  avoids  the  question  of  jurisdiction-;  but  for  himself 
remarks,  that  it^vould  require  a  "great  struggle  of  feel- 
ing and  judgment  for  him  to  ever  arrive  at  the  point 
where  he  would  be  prepared  to  deny  the  State  jurisdic- 
tion.*'— State  V.  Brearley,  2  Southard,  555. 

In  theFederal  courts,  the  jurisdiction  of  the  State  courts 
was  never  acknowledged.  In  Veremaitr's  case  it  was  ex- ' 
pressly  denied. — Hurd  on  Habeas  Corpus,  197.  In  the 
cmae  of  Keeler,  (Hempstead's  R.  S06,)'  it  was  doubted,  if 
not  denied.  N"o  American  law-writer  has  conceded  the 
jurisdiction,  except  Mr.  Hurd,  whose  book  was  written, 
in  Ohio,  in  1858,  during  the  struggle  of  the  State  courts, 
in  the  non^slaveholding  States,  to  defeat  the  enforcement 
of  the  fugitive-slave  act ;  and  who  exhibits  his  own  pro- 
-  clivities,  by  the  expression  of  doubts  as  to  the  constitu- 
tionality of  that  act — pp.  648,  649.  Chancellor  Kent  as 
a  judge  in  New  York  denied  the  State  jurisdiction,  and 
afterwards  in  his  commebtary  only  yielded  the  point  to  a 
later  decision  in  that  State  so  far  as  to  say,  "the  question 
waB  therefore  settled  in  tavor  of  a  concurrent  jurisdiction 
in  tb^t  case,  and  there  has  been  a  similar  decision  and 
practice  by  the  courts  of  other  States"  j  but  there  is  no 
evidence  that  he  ever  abandoned  the  views  expressed  by 
him  from  the  bench. — Ferguson's  case,  9  Johns,  li.  239; 
In  the  matter  of  Stacy,  10  ib,  328;  1  Kent's  Com.  401. 
Sergeant,  in  his  work  on  Constitutional  Law,  (p.  282,) 
treate  the  question  aa  unsettled,  and  contents  himself* 
with  giving  the  decisionsf  on  both  sidea  of  it.  In  Buer's 
Treatise  on/yunstitutioual  Jurisprudence,  (p.  ISO,)  pub- 
liahed  in  1856,  the  subject  is  thus  disposed  of:  "Undef 
what  circumstances,  aud  how  far,  the  judges  of  the  State 
courts  have  power  to  issue  a  habeas  corpus  and  decide  oa 
the  validity  of  a  commitment  or  detainer  under  the  au^ 
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thority  of  the  national  government,  are  queetions  wbich 
have  been  variously  determined  in  the  States,  and  never 
definitely'settled  in  the  supreme  court  of  the  United 
States,  where  the  ultimate  right  of  determininsr  them  re- 
sides.'* In  1842,  Conkling's  Treatise  on  the  Juris- 
diction of  the  Federal  Courts  issued  from  the  press. 
That  wort,  in  reference  to  this  subject,  employs  the  fol- 
lowing language:  "Whether,  and  if  soi"- under  what  cir- 
cumstances, the  judges  of  State  courts  can  rightfully  ex- 
ercise this  power,  are  questions  which  have  been  variously 
decided  in  the  courts  of  the  several  States.  It  seems  to 
have  been  agreed  on  all  hands,  however,  that,  admitting 
the  power  to  exist,  it  ought  to  be  exercised  with  great 
caution  and  reserve;  and  among  the  advocates  of  the 
power  it  has  generally  been  supposed,  that  it  ought  to  be 
limited  to  the  inquiry,  whethe?  the  court  or  officer,  in 
virtue  of  whose  process  or  order  the  prisoner  was  con- 
fined, had  jurisdiction  of  the  case."  In  this  unsettled 
condition  the  supreme  court  of  th^  United  States  found 
the  question  in  1858,  when  it  decided  the  case  of  Able- 
man  V.  Booth.  That  decision,  oil  afccount  of  the  high 
character  for  learning,  integrity  and  patriotism  of  the 
judges,  the  relation  in  which  the  court  stood  to  other  tri- 
bunals, and  the  sound  reasoning  which  it  developed,  ought 
to  have  settled  the  question  ;  and  in  all  probability  the 
point  would  never  again  have  been  agitated,  if  we  bad 
continued  to  occupy  our  former  relations  to  the  United 
States.     Tempora  mutantui\  nos  et  mutaynwr  i-t  illis. 

Ingenuity  may  suggest  the  reply  to  my  argument,  that 
the  conscript  law  bestows  no  authority  to  enroll  those 
who  are  exempt  for  any  of  the  reasons  specified  in  the 
law;  and  that,  therefore,  the  officer  who  visits  conscrip- 
tion on  one  not  liable,  does  not  act  under  the  autbdrity 
of  the  government  of  the  Confederate  States.  To  this 
reply  I  rejoin,  that  there  is  a  necessarily  implied  authority 
in  the  officer  to  determine  who  are  amenable  to  conscrip- 
tion; for  how  can  he  enroll  those  liable,  and  exempt 
those  not  liable,  without  determining  who  belong  to  the 
respective  classes?    The  officer,  in  ascertaining  who  are 
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within  the  ag©  of  conscription,  as  ciearly  exercises  an 
authority  bestowed  by  act  of  congress,  as  he  does  in  en* 
ToUing  a  man  of  undisputed  liability.  A  'youth  is  pre- 
sented to  an  enrolling  officer — his  age  is  doubtful:  the 
law  commands  the  officer  to  enroll  him,  if  he  is  eighteen 
years  of  age;  the  officer  does  not  know  whether  he  is  of 
that  age;  must  he,  because  he  is  thus  uninformed,  dis- 
charge the  young  man  ?  He  must  do  so,  unless  he  has 
authority  under  the  law  to  investigate  the  question  of 
age;  for,  as  an  officer,  he  can  do  nothing  for  which  the 
law  does  not  affi>rd  a  warrant.  The  authority  to  deter- 
TBine  the  question  of  liability  to  conscription  is  necessa- 
rily involved  in  the  power  to  conscribe;  for  there  can  be 
BO  conscription  Without  the  ascertainment  of  its  proper 
subjects.  An  officer  must  have  the  power  necessary  to 
discharge  his  duty.  Certainly  the  officer  may  err:  so 
may  all  the  officers  of  the  general  government — the  col- 
lector of  customs,  the  post-master-general,  the  commis- 
sioner who  commits  persons  held  to  have  violated  the 
criminal  law,  and  all  others  who  exercise  powers  which 
concern  the  pecuniary  interest,  the  property,  or  the  lib- 
erty of  the  citizen;  yet  it  will  scarcely  be  contended,  that 
it  is  the  province  of  a  State  tribunal  to  visit  a  controlling 
aotbority  over  those  officers,  in  order  to  coerce  the  cor- 
rection of  their  errors.  One  gdvernment  cannot  thus 
control  the  officers  of  k  co-ordinate  government.  If  it 
can,  the  two  government*  are  not  co-ordinate  and  equal 
within  their  proper  spheres — the  latter  is  subordinate  and 
inferior  to  the  former. 

If  the  officer  charged  with  the  execution  of  the  con- 
script law  has  no  authority  to  decide  the  question  of  lia- 
bility to  conscription,  it  is  competent  for  any  State  officer, 
iMithorized  to  issue  a  writ  of  habeas  corpus,  to  treat  every 
enrollment  as  a  nullitj',  and  to  discharge  every  man  en- 
rolled, when  i#his  judgment  there  was  not  a  liability. 
The  officer  becomes  liable  to  a  conviction  for  false  im- 
prisonment, if  a  State  court  differs  from  him  upon  the 
question  which  he  is  bound  to  decide.*  He  may  have  de- 
cided and  acted  precisely  as  he  thought  to  be  right,  and 
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as  the  judicial  tribunals  of  the  goverument,  whose  offiotr 
he  was,  would  approve ;  and  yet  be  may  be  pooiehed  as 
a  criminal,  because  sonie  judicial  officer  of  anoUier  gov^ 
eriiment  entertained  a  different  opinion.  An  army  raised 
in  a  particular  State,  and  deemed  liable  to  conBcriptie^ 
by  the  executive  and  judicial  departments  of  theCon£Mt' 
erate  government,  and  of  the  State  where  it  was  raised^ 
may,  upon  reaching  some  other  portion  of  the  Confed- 
eracy, find  some  officer,  clothed  by  the  State  law  witk 
power  to  Issue  the  habeas  eorpuSy  whose  peculiar  views  wiH 
lead  him  to  disband  the  army  in  a  day.  The  tribunals ef 
a  single  State,  differing  from  those  of  the  Confederate 
States  and  of  every  other  State,  may  utterly  subvert  the 
application  of  the  power  to  raise  arnoies  to  that  State. 
They  may  even  invite  the  people  from  other  States,  by 
peculiar  rulings,  to  fly  to  their  jurisdiction  as  a  shelter 
from  the  enforcement  of  the  law.  It  is  to  be  approhendei 
that  our  government  will  not  be  permitted  to  pass  throQ|^ 
its  infancy,  without  experiencing  some  or  all  of  the  roin- 
ous  consequences  which  are  (as*  I  believe)  probable  results 
of  the  proposition,  that  State  courts  have  the  jariadictioa 
claimed  for  them. 

•  Congress  has  power,  gratited  by  the  constitntion,  f0 
suspend  the  privilege  of  the  writ  of  habeas  e^rjmsy  wfa«tt, 
in  cases  of  rebellion  os  invasion,  the  public  safety  mtij 
require  it. — Constitution  of  th#  Ufiited  States,  art.  I, 
§  9,  ^  2;  Constitution  of  the  Confederate  States,  art  I, 
§  9,  f  3.  An  unavoidable  sequence  of  the  propositioi, 
that  there  is  a  concurrent  jurisdiction  in  the  State  triba- 
nals,  in  reference  to  th^  custody  of  persons  helxl  uadcr 
the  authority  of  the  general  government,  is,,  that  the)|ra*- 
pension  by  congress  applies  to  State  courts  and  judg^ 
Upon  the  hypothesis  of  the  concurrent  jurisdiction,  tie 
suspension  would  be  utterly  vain  and  nugatory,  unlesstt 
affected  State  tribunals ;  for,  if  it  were  netrieted  to  tbs 
tribunals  of  the  general  government,  an  applicant  for  re- 
lief under  the  writ  would  only  find  it  necessary  to  addresB 
his  prayer  to  a  judicial  officer  of  the  State,  instead  of  tbo 
Confederate  States.    I  am  not  prepared  to  admit,  timt 
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the  fram^rs  of  the  conatitutioo  ever  intended  to  subject 
the  Q«e  of  the  great  remedial  writ  of  habeas  corpus  by  the 
States  to  th^  control  of  another  government.  Habeas 
corpus  is  the  instrument  by  which  the  State  tribunals  re- 
dress wrongs,  vAried  and  extensive  in  their  character, 
which  can,  not  affect  the  gigneral  government,  either  in 
peace  or  in  war,  in  times  of  domestic  quietude  or  rebel- 
lion. I  do  not  think  that  the  convention  which  framed 
the  constitution  aimed  to  bestow  any  authority  to  inter- 
fere with  the  use  of  that  writ  by  the  State  judges.  The 
object  of  the  States  was  to  delegate  oflly  such  powers  as 
would  enable  the  government "**tb  do  that  which  either 
could  not  be  done  at  all,  or  as  safely  and  well  done  by 
them  as  by  a  joint  government  of  all."  In  the  clause  in 
reference  to  habeas  corpus j  there  is  a  great  departure  from 
that  prime  object,  if  it  be  understood  to  apply  to  tbeeni- 
ployment  of  that  writ  by  the  State  tribunals. 

As  the  writ  of  habeas  ■  corpus  was  never  suspended  by 
the  government  of  the  United  States  before  the  'secession 
of  the  southern  States,  we  can  find  iu  its  annals  no  deci- 
sion, upon  the  exact  question  iu  hand.  Nevertheless,  I 
think  Chief-Justice  Marshall  and  Chancellor  Kent  have 
announced  a  principle  irrecoijcilablewith  the  supposition 
that  congress  can  suspend  the  issue  of  the  writ  by  State 
judges.  The  former  of  those  two  eminent  jurists,  in 
Bjfrron  v.  The  Mayor,  &c.,  of  Baltimore,  (7  Peters^  247,) 
used  the  following  languages  "The  constitution  was  or- 
dained and  established  by  the  people  of  the  United  States, 

*  for  their  own  government,  and  not  for  the  government  of 
the  individual  States.  Each  State  established  a  constitu- 
tion for  itself,  and  in  that  constitution  provided  such  lim- 
itations and  restrictions  on  the  powers  of  its  particular 
government  as  they  supposed  best  adapted  to  their  situa- 
tion, and  best  calculated  to  promote  their  interests.  The 
powers  they  conferred  upon  the  government  were  to  be 
eKercised  by  itself;  and  the  limitations  on  power,  if  ex- 

'  pressed  in  general  terms,  are  naturally,  and  we  think 
neceasarily,  applicable  to  ^he  government  created  by  the 
iufitrumcnt.    They  are  limitations  of  power  granted  in 
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the  infltrument  itself ;  hot  of  distinct  governments,  framed 
hy  different  persons,  and  for  different  purposes."    In  the 
«ame  opinion,  the  principle  is  distinctly  stated,  that  no 
limitation  of  the  action  of  the  government  of  the  United 
States  on  the  people  would  apply  to  tKe  State  govern- 
monts,  unless  expressed  in  terms;  and  that  in  every  in- 
hibition in  the  9th  and  10th  articles  of  the  constitution, 
intended  to  act  on  State  power,  words  are  employed  which 
directly  express  that  intent.     Chancellor  Kent's  vieiys 
upon  the  same  sutyect  are  thus  expressed :  "As  the  con- 
stitution of  the  XTnited  States  was  oruained  and  estab- 
lished by  the  people  of  the  United  States  for  their  own 
government  as  a  nation,  and  not  for  the  government  of 
the  individual  States,  the  powers  conferred,  and  the  limi- 
tations on  power  contained  in  that  instrument,  are  appli- 
cable fo  the  government  of  the  United  States,  and  the 
limitations  do  not  apply  to  the  State  governments  except 
in  express  terms.      *      *      The  people  of  the  respective 
States  are  letl  to  create  such  restrictions  on  the  exercise 
of  the  power  of  their  particular  governments,  as  they  may 
think  proper;  and  restrictions  by  the  constitution  of  the 
United  States,  on  the  exercise  of  power  by  the  individual 
States,  in  cases  not  consistent  with  the  objects  and  policy 
of  the  powers  vested  in  the  Union,  are  expressly  enumer- 
ated.'*— See,  also,  In  the  matter  of  Smith,  10  Wend.  449  j 
Livingston  v.  Mayor  of  K  T.,  8  *.  85-100;  BarkerV. 
People,  3  Cow.  636-700;  Murphy  v.  People,  2  Cow.  315- 
320  ;  Noles  v.  State,  24  Ala.  672-690 ;  Boeing  v,  Williams, 
17  Ala.  610-516. 

While  the  provision  of  the  constitution  implies  an  au- 
thority to  suspend  the  privilege  of  the  writ  of  habeas  eor- 
pus^  it  restricts  that  authority  to  occasions  when,  in  cases 
of  rebellion  and  invasion,  the  public  safety  may  require 
it;  and  it  likewise  restricts  judicial  authority  by  a  pro* 
hibition  to  relieve  under  the  writ,  when  there  is  a  consti- 
tutional suspension.  I  can  not  perceive  how  this  limita- 
tion of  judicial  authority  can,  oonsistentljf  with  the  princi- 
ple stated  by  Chief-Justice  Marshall  and  Chancellor  Kent, 
be  made  to  apply  to  the  judicial  department  of  a  State 
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government.  A  theory,  which  necessitates  the  imposi- 
tion of  such  a  restriction  upon  tte  authority  and  power 
of  State  judges,  can  not,  it  seems  to  me,  be  correct. 

If  it  be  understood  that  the  State  judges  can  not  dis- 
charge persons  held  under  the  authority  of  the  Confeder- 
ate States,  perfect  harmony  in  the  operation  of  the  two 
systems  is  preserved.  Neither  the  States  collide  with'the 
general  government,  when  it,  in  tjbe  exercise  of  its  pow- 
ers, take  a  perspn  into  custody ;  nor  the  latter  with  the 
States,  when  exeFrcising  their  proper  judicial  functions. 
And  the  States  will  be  left,  as  it  was  intended  they  should, 
in  the  undisturbed  exercise  of  powers,  extending  "to  ail 
the  objects  wliich,  in  the  ordinary  course  of  att*aii*s,  con- 
cern the  lives,  liberties,  and  properties  of  the  people,  and 
the  internal  order,  improvement  and  pro:iperity  of  the 
State."— Federalist,  No.  XLV,  216. 

The  privilege  of  interfering  with  the  general  govern- 
ment, in  the  execution  of  its  laws,  is  no  coftipeusation  to 
the  impaired  and  wounded  sovereignty  of  the  States,  for 
the  concession  to  another  power  of  the  authority  to  sus- 
pend the  right  of  their  citizens  to  obtain  the  writ  of 
habfi(^  corpus  from  their  judges. 

This  question,  so  far  as  I  have  discovered,  was  noticed 
in  only  one  of  the  State  conventions,  which  ratified  the 
constitution  of  the  United  States.  In  the  Massachusetts 
convention,  Judge  Sumner,  discussing  the  clause  as  to 
the  suspension  of  the  writ  of  habeas  corpus^  said:  "Con- 
gress have  only  power  to  suspend  the  privilege  to  persons 
committed  by  their  authority.  A  person  committed  un- 
der authority  of  the  States  will  still  have  a  right  to  the 
writ."— 2  Elliott's  Pebates,  109. 

I  concede,  and  never  intended  to  be  understood  as  con- 
troverting, the  authority  of  State  courts  to  inquire  into 
the  cause  of  imprisonment  of  the  citizens  of  the  State. 
On  the  contrary,  I  hold,  as  do  all  the  authorities,  that  a 
State  judge  ought  to  take  jurisdiction,  until  he  ascertains 
that  the  petitioner  is  held  under  the  authority  of  the 
Confederate  States;  and  that  as  soon  as  he  is  so  informed, 
whether  by  the  petition  itself,  or  the  subsequent  proceed- 
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ings,  he  ought  to  repudijite  the  cause. — Ablenian  v.  Booth, 

supra;   also,  Sims'  case,  7  Cash.  285;   Watkins'   case^ 

*  3  Peters,  201 ;  Exparie  Passmore  Williamson,  Aincr.  Law 

liegister  for  November  and  December,  1855,  vol.  4,  p.  81. 

I  fully  concur  with  my  brother  Btonb  in  the  conclusioa 
attained  by  him  in  the  Dudley  case.  I  concur  Avith  him, 
also,  ill  his  construction  of  the  law  and  regulations  on  the 
subject  of  substitution.  As  far  as  the  question  of  juj-is- 
diction  is  concerned,  I  rest  my  conclusiom  upon  my  owu 
argument,  and  do  not  assent  to  the  reasoning  which  con- 
cedes jurisdiction  to  the  State  courts  in  some  cases,  and 
denies  it  in  others.  , 

This  opinion  has  been  swelled  to  a  great  length  by  the 
numerous  and  extended  quotations  made  in  it.  My 
apology  for  this  is,  that  I  have  felt  solicitous  to  vindicate 
my  position  with^the  bar  of  the  State;  and  I  thought  it 
would  be  better  to  make  the  literal  extracts  found  in  this 
opinion,  because  many  belonging  to  the  profession  may 
not  have  the  time  or  opportunity  to  exami;ie  the  works 
from  which  the  quotations  are  made.  At  the  time  when 
I  wrote  my  first  opinion,  there  had  been  only  one  or  two 
adjudications  upon  the  subject  in  the  Confederate  Startes. 
The  quostion  has  been  now,  expressly  and  by  implication, 
passed  upon  by  sever**!  of  the  appeHate  State  tribunals  in 
our  Confederacy;  and  in  no  case  known  to  me  has  an  ap- 
pellate State  court  sustained  the  doctrine  which  I  main- 
tain. Both  of  my  brother  judges  differ  from  me.  There 
has  not  yet  been  established  a  supreme  court  of  the  Con- 
federacy, which  could  ^erve  as  a  common  arbiter,  to 
whose  decision  all  would  submit.  Under  the  circum- 
stances described,  I  must  treat  the  question  as  settled  for 
the  present;  and  although  not  convinced  of  any  error ia 
my  reasoning  and  conclusions,  I  shall,  so  long  as  those 
.  circumstances  continue  to  exist,  suffer  the  State  jurisdic- 
tion to  be  exercised  to  the  extent  agreed  upon  by  this 
court,  without  further  controversy. 

R.  W.  WALKER,  J.— This  case  presents  the  question 
of  the  power  of  the  State  courts  to  discharge,  on  habeas 
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^(^lyu^  peipood  itlegalljr  held  ui  f  u^tody  bj  tUe  eai^oUii^ 
officeis  of  the  Cpafederate  St%te«,  u^der  tbe  iii9««rt#d  «u« 
^rity  of  the  «cts  of  aOBgreos  ,pO{)iukr]j  kt^wn  aa  the 
<rco<»cripi.  laws/'  I  ftm  dtro9igljri|i^ioed  to  tihf  (%fmkon^ 
tli0  the  jariadictiof  of  the  State  coi|rt;8.ta  iwi^  the  «rifc 
oiJka^MrcoiT^tf,  to  bring  in  piar^oaB .  hiel«l  as  ooMonpIv 
Aikder  the  alleiped  acitho^ity  of  theae  lawis,  a^d  to  tiy  the 
U^wfaluesBof  jth«ir4ftteotioa,  i9!&i>^ovLTT9ntwa4^9'<xlmme 
with  th,^  joriadictioD  ^  Ihe  Coafedemta  eemrla  m*  ih^ 
premisea.  At  all  eva^ta,  I  a«a  thoroc^^hlj^  s^lda&ed,  tint 
wheu«iv€^r  a^j^rdoo  i«  the  oQaU>d;.of  ao  enrolUog  oftcar 
iu  this  B^tfiL  shows  that  he  belongs  to  my  ^e  of  the 
claasesofparsoQS  expressly  '^  exenvf^iad  "  |tom  military  ser- 
vice by  the  laws  of  congress;  or  that,  haviag-  foroishail  a 
SubstitEto^Jhe  has  obtained  adischacga,  which  is  still  KaUd 
^  aud  operative ;  or  that  he  is  not  of  cqaacript age ;  •  0r  that, 
jjrecaase  of  oou-resideace,  color^  or  other  legitimate  .Tea- 
spo^  the  )aw  of  cowariptioQ  does  not  apply  to  bim,  it  is 
not  ooly  the  r^ht^  but  the  sacred  doty  of  the  jadgaa  of 
the  Stat^  ooarts,  ^o  ^cb^ge  bioa  on  ha^^  c^rpusi 

The  only  question  neceasarily  presented^  and,  as  I  wn- 
4ers|;and  it,  the  ooly  qaestioa  aetipally  dsMiad  in  jfe 
jpfirie  Hill,  at  the  last  term,  j(ia  which  I  did  not  sk,) 
aa  to  the  jiviadictioa  of  the  @tata  eovrtS)  ob  htAeas  cs 
to  discharge  oa  the  ground  of  physical  incapacity,  p€ 
in  the  ciu^tody  ot  the  enrolling  officer,  who  i^il  to  show 
that  they,,have  been  ^^kelfil  unfit  for  military  aernee^  by 
reason  of  bodily  incapacity,  under  tha  rules  pcaeeribed'fey 
the  secretary  of  war."  On  that  question  I  prafec  to  mih- 
hpld  an  opinion  fof  tha  present;  aoatenting  myself  with 
saying,  that  if  the  State  oonrts  have  no  power  to  its- 
ii^arga  iQ-smoh  a  qase,  it  mnst  be  beeanae  a  person  who 
]|i|a  Qot  b^en  ^^Mcl  unfit  forntilitary  service,  by  reason  of 
bodily  incapAcil^yy  under  theiulas  prescribed  by  tho  ate- 
vetary  of  war,"  b  not  legally  exempt  from  conscriptioc, 
although  he  may  be  m  ftut  unfit  for  military  service  on 
account  of  such  incapacity.  If  that  be  so,  the  eurollment 
aad  detention  of  such  a  person  aa  a  conscript  are  author- 
ized by  law;  ud  consequently,  the  judges  of  the  Oonfed* 
46 
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enite  courts  woold  not,  any  more  than  tbo»e  of  the  State 
conrts,  Tiave  power  to  diacharge  him  on  habeas  emyiis. 

The  application  for  the  prohibition  is  placed  opon  the 
ground,  that  the  probate  judge,  in  iaaoing  the  writ  of 
habeas  corpus^  and  taking  cognizance  of  the  matters  therein 
mentioned,  has  ^' acted  without  authority  of  law,  and 
tisnrped  jurisdiction  of  matters  which  are  only  cognizable 
before  the  judicial  or  military  tribunals  of  the  donfeder^ 
ate  States.**  I  think  it  should  be  overruled,  even  if  it 
Aould  appear  that  the  state  of  facts  set  forth  in  the  peti- 
tion for  habeas  corpus  does  not  with  complete  certainty 
ezclade  the  idea  tliat*the  petitioner  may  be  now  liable  to 
enrollment.  The  writ  of  prohibition  ought  not  to  be 
granted  in  such  a  ease,  unless  It  is  plainly  shown  that  the 
jadge  was  proceeding  to  try  a  question,  or  exercise  an 
Authority,  out  of  his  jurisdiction.  / 

As  the  subject  is  one  of  the  gravest  import,  and  as  the 
state  of  my  health  disables  me  at  present  from  stating  at 
large  the  grounds  of  my  opinion  as  to  the  existence  and 
extent  of  the  jurisdiction  of  the  State  courts,  on  habeas 
corpus,  in  cases  arising  under  the  conscription  laws,  I 
wish  to  reserve  the  privilege  of  preparing  and  jSling  here- 
after another  opinion  in  this  case,  in  which  I  will  express 
More  fally  my  views  on  this  interesting  and  important 
question. 
• 

KoTE  By  THR  REPonTEn.— The  foregoing  opinion  of  R. 
▼.  lATAiiKWi,  J.,  applies  only  to  Armlstead*8  case,  and 
SMms  to  exclude  the  expression  of  an  opinion  in  Dud*  • 
ley's  case.  But  Judge  W.  afterwards  iftstructed  the  re- 
porter, in  publishing  the  oases,  to  state  that  he  dissented 
from  the  decision  of  the  court  In  the  latter  oaae,  unless, 
ia4be  meantime,  he  himself  prepared  and  tied  anotlier 
•pinion,  expressing  more  fally  his  views. 
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1 .  lAabilU^  of  ptrwn  having  tukHiiiUt  in  Coi^fed^rate  army  to  3er9i$i  in 
Stale  milUia, — A  person  who^  being  MakHe  to  military  service  is  the 
iknay  of  the  Coil  federate  States  under  the  "conscript  laws''  <rfc<Mi- 
ftfebi,  pfoenred  a  discharge  from  that  service  by  furnishing  a  sub- 
atHate  in  his  steady  is  nevertheless  subject  to  militia,  duty  under 
tlM  State  laws,  and  is  liable  to  the  draft  ordered  by  the  governor 
on  the  17th  June,  1863,  under  the  requisition  of  the  president  of 
the  Confederate  States  for  sev^en  thoosand  tro<^8  from  the  luilitia 
(Bf  this  State. 

Ths  petitioner  in  this  eage,  Allen  G.  McGauts,  applied 
to  the  probate  judge  of  Montgomery  county  for  the  writ 
df  habeas  corpus^  by  whieh  he  Bought  to -obtain  his  dia- 
eharge  from  the  custody  of  Col.  John  H.  CogbournyOom- 
vianding  the  24th  regimout  of  the  militia,  of  this  State. 
The  facts  of  the  case,  as  shoiru  by  the  petition  and  the 
retarn  to  the  writ,  whieh  were  uncontroverted,  are  these : 
In  January,  1868,  the  petitioner,  being  liable  to  military 
duty  nnder  the  ^'conscript  laws"  of  coogreas,  procured  a 
diaeharged  from  serviee  in  the  army  of  the  Confederate 
dtaies,  by  furuishing  a  substitute  who  was  accepted  in 
bis  stead.  In  Jane,  1863,  the  president  of  the  Confeder- 
ate States  made  a  requisition  an  the  governor  of  this 
^fliate  for^ee^en  thousand  troops  from  the  State  militia^ 
to  be  mustered  into  the  service  of  the  Confederate  States, 
lefibtn  the  State  of  Alabama,  for  the  term  of  sir  months. 
Tb^  governor  thereupon,  on  the  17th  June,  ordered  a 
4«aft  of  the  State  militia. — General  ovders.  No.  10.  The 
draft  was  held  on  the  25th  July,  and  the  petitioner  was 
drafted  as  one  of  the  seven  thonsand  troops.  On  theee 
faetB,  the  probate  judge  refused  to  dieehitfge  him  from  cus- 
tedj' ;  holding  that  his  disehargefrom  service  in  'the  Con- 
iMerate  States  army,  as  above  stated,  did  not  exempt  hint 
ftott  Uabitity  to  service  ia  tlie  Strta  usilit^  under  the 
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draft.  The  petitioner  then  renewed  his  application  before 
thia  court,  vhert,  bj  agreement  of  counsel,  the  case  wa? 
argued  and  submitted  on  the  original  papers,  without  a 
transcript  or  bill  of  exceptions. 

A.  B.  Clithbaall,  for  the  petitioner- 
Wm.  p.  Chilton,  contra. 

A.  J.  WALKER,  0.  J.— [Sept.  2,  1863.]— The  presi- 
dent of  the  Confed<)rate  States  made  a  requisition  upon 
the  executive  of  this  State,  for  seven  thousand  of  the 
m>Utia,  to  serve  within  the  State,  for  six  months  from  the 
first  of  August.  The  petitioner  was,  on  the  2Sth  July, 
drafted  as  a  militia-man  under  that'  requisitiofi.  Having 
been  previously  enrolled  as  a  conscript,  he  was  on  the 
29th  January  last  discharged,  because  he  had  furnished  a 
substitute.  The  question  of  the  case  thoe  stated  is, 
•whether  this  discharge  exempts  him  from  liability  to 
^erve  the  Confederate  States  as  a  militia-man  ;  and  for 
the  reasons  which  we  proceed  to  state,  we  decide  ilin 
the  negative. 

The  military  strength  of  the  Confederate  Statel  is 
divided  into  two  departments ;  the  army  proper,  emboc- 
ing  the  provisional  and  permanent  organization,  and  tbe 
militia.  The  army  proper  has  been  created  by  virtue  ef 
an  authority,  bestowed  in  the  constitution,  ^*to  raiae  aad 
support  armies."  The  government  employs  the  militia 
.  under  the  separate  and  distinct  constitutional  power  *Uo 
provide  for  calling  forth  the  militia,  to  execate  the  tars 
of  the  Confederate  States,  aappreae  insurreetions,  attd 
repel  invasions."  The  service  of  thd  citiaen  in  these  two 
<lifterent  departments  is  exacted  by  the  authority  of  fis- 
ttnct  powers,  granted  in  distinct  dames  of  the  consiita- 
tion. 

The  government  may  exercise*  those  difiserent  poiwi 
ioT  difierent  purposes,  and  may  impose  upon  citixeaSy  in 
the  two  distinct  departments,  duties  altogether  varilttt 
in  their  character  and  objects.  There  is  no  restri^n 
upoa  the  eaploymeat  ot  i^e  army  propar,  exoept  sndiftB 
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ml^  |)e  implied  fkiim  1^  Kmited  fwnreiv  of  •oar  Co»feder^ 
9A6  gov^nimfiiit.  It  m^j  be  y^nircid  to  seari^  in  at^ 
ftftpraAsive  war  id  f<Mre%o  countm^  or  i&  builijing  or  gaf- 
ri^miof  foptliicatiaM  in  tiw«9<tf  pms^;  or  to  da  ai^y 
otivir  nililafy  4aty,  wfaioh  the  govordmetil  may  legi^i- 
nMfiiy  inipdaa  Til*  miiiitlft,  faawerw,  eaft  )^e  ealled  fortb 
im)f  fot  the  three- parpoees  specified  in  the  eotketittrtlon, 
olMee»tiDg  thm  \«m^  «iBf|f»efliittgi^mrre<^aM,  and  re« 
l^ing  iiQvasi<m.  It  may  happreii»  thU  the  soldier  ia  the 
mrmy  proper,  aod  the  iiiititia-ma«,  may  he  engaged  in  the 
eaiae  servioe*;  hut  the  obligatioas  of  the  farmer,  and  the 
sMpe.of  hia^datiee»  mre  by  tar  the  more  extensive,  and 
hm  aerviee  may  be  more  peinlo^d  «od  ardaene,  more  dia* 
tuat  wd  proiraeted. 

The  same  citizen  can  not  render  actual  serdce,  simtxl* 
twjMiiiely,  in  both  the  military  depurtfaente ;  and,  there- 
tiHi^  the  government  oan  not  require  it.  But  it  has  the 
eoeAtitattongl  aatherity  to  e»irciee»  in  refereaee  to  any 
citizen^  of  the  proper  capacity  and  age,  either  of  its  die- 
tiaet  powers,  and  to  require  hie  service  in  either  of  its 
miUtsury  departaateate*  The  Ibrbearanjee  of  the'  govern^ 
na^t  to  rea^h  aad  take  any  citiaea,  or  gi^en  class  of  eiti* 
zeas,  by  the  eserciee  of  the  more  enlarged  power,  oah 
nat  imply  ao  obligation,  or  cojmttiit  its  &ith»  to  abstmn 
from  the  exercise  of  the  other  more  restricted  power* 
Nqr  eaa  the  ceesatioa  of  the  es^ercise  of  the  power,  whem:- 
by  the  citiasen  is  made  to  serve  in  the  urmy  proper,  bind 
\tt  a4^t  to  exerciee  the  other  power  of  calling  forth  th« 
smie  citizen,  as  a  militia-mao,  to  do  the  particular  duty 
sp^ified  in  the  coastitation.  A  diseharge  from  the  op6r 
ration  of  one  governmental  power  ean  not  be  a  discharge 
filwii  another,  differing  in  the  extent  of  the  obligations 
imposied. 

iKeither  the  intention  of  tbys  government  to  discharge, 
from  militiii  duty,  nor  the  desire  of  the  citizen  to  be  so 
disfibaiged,  caa  be  inferred  from  the  granting  of  a  dis- 
charge,  when  asked,  from  the  army  proper.  Guided  by 
considerations  of  clemency,  or  public  policy,  the  govern- 
ment may  yield  to  solicitations  for  discharges  from  the 
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army  proper^  or  diAne  etNMltlioQa^q^an  wMchCbeyinig^ 
be  g^ant^,  for  the  tojiin,  thftt,  ia  an  eisergmey,  llw 
servioes  of  tbe  dideharftd  «alA^0r  may^tiil  be  rnad^  araik 
able  for  local  daflsti^  Hm  Mp^pvaMton  of  eomaf  ^latnii^ 
ances,  and  Iha  aaforoemaut  of  tlie  law« ;  and  the  eitlMti 
may  well  b^  aapfosad  to  ha?e  r^Mciled  fa^  eeaee  of 
patriotiBQQ  mtbthe  a^  oi  lewrnigtfae  artnj,  by  the  relMs 
Mwi  that  be  e<mld  «!t4Il  eer?^  Idle  eoantiy  ae  a  fiiiii^a^Mii. 
It  eaa  oat,  therefera^  l^e.eaeaassfally  eontendfd  that  Um 
dlaebarge  waa  eeratemplnledy  either  by  the  goremmeiif 
or  by  the  eitieen,  as  aa  aAianelpatioiii  from  tbe  restricted 
and  epeeific  datiat  tebieh  may  be  deTolTed  upoD  the  mi- 
]Hia. .  A  dieohafga  f^om  die  arasy  proper  alone  ean  have 
aa  effect  upon  tbe  obligattoa  to  render  service  as  a  part 
of  tbe  militia. 

It  may  be  eeld^  that  the  petitioister'fi  discharge  was  not 
simply  from  the  army  as  a  eonsempt,  bat  wee  a  genavat 
and  comprehensive  diaebarge  from  the  military  servieoof 
1^  Confederate  States;  and  that,  therefore,  Ih^  aiga* 
iMnt  whidb  we  have  made  has  boappHcation  to  the  ease. 
The  discbarge  was  gmnted  oader  the  authority  of  the 
Binth  section  of  the  aot  of  congress,  approved  April  1Mb, 
1982.  That  act  simply  provides,  ^Hhat  pereoas  not  liable 
fbr  duty  may  be  received  as  substitates  for  those  who  wt^^ 
tfnder  snch  regnlations  as  may  be  prescribed  by  tbe  secre- 
tary of  war."  Interpreting  tbe  transaction  between  «be 
government  and  the  petitioner  in  Aa  light  of  tbe  act,  it 
flfmonnts  only  to  this:  that  tiie  petitioner,  by  virtaoof 
thfe  law  owing  service  in  the  army  proper,  tenders  a  man 
to  ii^nder  it  in  his  place ;  tbe  government  aceepts  hkii, 
reHevea  the  petitioner  from  that  particular  service,  and 
jhemits  him  to  his  original  $tisUu8.  He  is  disdbarged  only 
from  the  service  which  another  renders  in  his  place.  The 
government  exempts  from  no  doty  except  that  which 
another  binds  himself  to  render  as  a  sabstitote.  ItAs- 
charges  frOm  dnty  in  the  army  proper,  which  the  law 
anthorized  it  to  exact,  and  not  ffom  the  militia  service, 
in  which  he  had  no  sabstittlte. 

Whenever  only  a  portion  of  tbos^  trithiii  tbo  fmlitia 
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4|go  are  flawd  Ui  tk«  army  proper,  the  wb«t.itat4|«  will  bo 
Iihib4  to  Mwial^  to  a  laiye  axteat,  of  mao  ^longiiig  t# 
die  mililia.  The  hiatory  of  t^e  war  now  ^nding  vvUl 
ahov  manjr  ii^ataucaa  of  the  aobitiuticuiir  of  pHitia-Qiaa^ 
Jf  the  petitioiier's  eli^oi  to  axeoaptioa  is  wall  foimded, 
wbanai^ar  ik  fubatitOcta  and  th^  priucipiJ  balo«|^  to  tka 
militia,  two  man  are  lost  to  tbe  n^ilitia  aaririoe ;  tke  prio- 
4M|m1,  bMauae  ba  htm  a  a»tetitaU  ia  tha  anajr ;  and  tW 
•ttbaUtate,  bacaaae  he  is  ia  £^et  in  ^  arm/ .  If  the  (ov^  ' 
airnaieul  ware  to  take  o&e  h%lf  tka  militia  at  cooa^riptB^ 
Mid  tbejF  wena  to  employ  the  ^tker  half  m  aabdtitatet> 
tlwre  wotttdt  ttpoQ  tbe  argaaiaal  fojr  patitiimer,  be  n» 
aailitia,  oolwitb^inding  baUf  of  ibeia  were  ai  borne  fol- 
lowing their  aeonatoaied  vooatWaa.  Tbe  argaoten t  laada 
|o  the  absurd  and  shoekiagcoaeloaioii,  that  a  law,  simplf 
aatoodiiig  Ibe  privilege  of  aabatitutioa  to  tbe  people,  ba4 
i^aireFted  i^l  those  wbo  Biigbti  by  tbe  aid  of  frieudshlp 
mie  noRey,  fit>aure  aobatitaleo,  into  a-  privileged  elaaa, 
free  frooi  tbe  oonetitutional  obligatkOQ  to  serve  the  Coo- 
fiederate  Stales  ia  ^e  militia,  even  tbo«gb  every  other 
jpiersott  beloagiug  to  that  aran  of  tbe  pablic  service  waeia 
the  array*    6acb  an  argaaieat  eaa.  not  be  aoand. 

It  i%  coatended,  that  he  wbo  basfttrniabed  asub^titate, 
ia  fonstrueimilf  ia  the  army  prij^r,  aad  that  be  cau  not 
be  re4uired  to  render  the  iaeompatible  serviee  of  the 
■ailitia-mao.  In  certain  cases,  the  law  from  given  prem- 
ises iafers  £iets«  without  any  regard  to  their  actual  exiet- 
eoce.  These  facts  are  called  cmksirmtm.  Thus  we. have 
in  the  law  eoustrnctive  fraud,  constrnctive  notice,  con- 
atraetive  li^sebreaking,  and  the  like,  Tbe  inference  of 
these  facts  is  made  upon  principles  and  policy  which  can 
4iot  apply  here,  and  their  applieation  wonld  lead  to  the 
iao6(  glaring  abenrdities.  The  constructive  fact^  are  not 
^resomed  to  exist  for  a  single  purpose;  but  the  law 
ado^t^  them,  and  follows  them  in  their  consequeuces. 
If,,  then,  the  principal  is  ooastructively  in  the  army  for 
one  purpose,  the  law  must  accept  that,  fact  with  all  that 
is  conaieqiieat  upon  it.  The  principal  should  receive  the 
pay,,  aad  all  the  privil^es  and  exemptions  provided  by 
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the  law  tot  the  seedier  in  sarvice ;  and  be  dhoold  cmAtf 
for  the  desertion,  or  other  miscondtict  of  the  subBtitate*.  . 
It  can  not  be  necessary  to  argtie  this  point.  Trom  the 
very  nature  of  the  thing,  the  doctrine  of  constrnction  i* 
incapable  of  any  apjilication  to  the' ease.  Qui  fae&  ptr 
aHumyffttit  per  *e,  is  a  maxim  of  the  law;  But  ft  has  nd 
pernancy  to  the  qnestton.  He  who  fomtiihw  k  snbslS^ 
tnte,  does  not  serve  throngh  his  sttbsthote.  The  latter^ 
oti  %he  contrary,  serves  In  his  place — ^is  nriosterad  Into  sei^ 
vice,  and  discharges  all  the  offices  of  a  soldter,  as  an  in^ 
dependent,  distinct  person,  and  noti»  therepf«9Mtattv# 
Of  agent  of  another.  There  can  be  no  sneh  thing  as  do^ 
ing  nailitary  dnty  throngh  an  agent.  ¥he  natcft^  of  this 
service,  and  the  constancy,  fortitnde,  and  heroic  quelitiei 
which  it  re(fuire8,  are  each  as  to  exclnde  the  idea  of  any 
iHftpresentation  by  an  agent  in  the  army.  The  principid 
is  always  entitled  to  the  agent's  eamingts  in  the  bneinaoi 
of  the  agency  ;  and  therefore,  if  the  snbstitnte  were'btfl 
an  a^nf,  the  principal  should  receive  the  peenniary  com* 
I^ensation,  and  the  higher  rewards  of  honor,  and  fame, 
and  gratitude,  whi^^  await  the  faithftil  and  gallant  sol* 
dier,  4nd  stimnlate  him  to  exhibitions  of  valor. 

These  fensons,  we  think,  justify  the  conclusiion  wMoli 
we  announced  at  the  outset,  and  which  was  attained  as 
the  result  of  a  consultation,  in  which  all  the  judges  ot 
the  court  participated. 

The  petition  must  be  overruled,  and  rtie  petitioriet 
must  pay  the  costs  of  the  proceeding. 

STON'E;  J.— As  I  understand  the  term  miSHot^  found 

in  the  16th  and  16th  clauses  of  section  8,  article  I,  of  the 
Coilfederate  constitution,  it  does  not  mean  that  body  ^ 
mm,  organized  under  State  authority,  who  are  known  as 
State  militia.  The  State  might  fail  to  make,  or  even  to 
provide  for,  an  organization  of  the  militia;  and  stiH  the 
right  and  power  of  the  Confederate  government  to  call 
"forth  the  militia  to'  execute  the  laws  of  the  Gonfeder&te 
States,  suppress  insurrections,  and  repel  invasions,** 
would  remain  Unimpaired.     Clause  10  reserves  "to  the 
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Statea  reapeotively  the  appointraent  of  the  officers,  aod 
the  AQthoritj  of  traininf  the  mtliti%  aoeording  to  the 
diaoiplioe  preacribed  by  oongreaa;*'  but  all  other  powers 
are  to  be  exercised  by  or  under  Confederate  authority. 
I  will  not  say  the  State  aotboritiee  may  aot,  if  they  wilU 
be  employed  and  aid  in  calling  forth  the  militia ;  but 
such  assiatattoe  is  not  neceaeary  to  the  exercise  of  this 
power  by  tl^e  Coafedemte  governmeat.  The  State  is 
armed  with  no  power  to  defeat  the  eall,  by  refusing  to 
respond  to  it ;  but  congress  may  disregard  State  ageacy 
altc^ether  in  the  execotion  of  this  power,  and  provide  for 
a  direct  call  on  the  pec^le,  when  either  of  the  exigeociea 
mentioned  in  the  fifteenth  clause  arises.  Congress  has^ 
alsO|  the  clear  right  to  define  and  declare  what  persons 
shall  be  suligect  to  militia  duty^  under  the  call  of  the 
Confederate  government ;  a  right  which  wh8  frequently 
exercised  under  the  government  of  the  United  States. — 
See  Brightly's  Digest,  tit.  ''  MilUia:' 

My  construction  of  the  word  msYitia,' as  found  in  the 
constitution,  is,  that  it  is  not  confined  to  any  organiza-. 
tion ;  but  that  its  true  and  exact  import  is,  that  portion  of 
the  people  who  are  capable  of  bearing  arms — the  jarms-bearinff 
population.  This  definition  of  the  term  will  facilitate  the 
solption  of  many  of  the  disputed  questions,  whioh  have 
arisen  on  the  construction  of  that  part  of  the  constitution 
which  provides  for  calling  forth  the  militia. 

Having  thus  set  myself  right  on  the  question  of  the 
construction  of  the  term  ^'  militia,*'  it  is  not  my  inten^ 
tion  to  offer  acy  comments  on  the  opinion  of  my  broths 
ers  supra^  some  portions  of  which  do  not  meet  my  appro- 
bation. 
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1.  Prorf'of  acy)unf.  hy  entries  node  by  deeeastd  cfcri.— B«  oka  of  aceoant, 
lept  hy  a  (ie<^eAd<'(i  clerk,  and  all  oUier  enfrie.^  «m*  mcmorandi  made  ia 
the  conrte  of  bnsiue«  or  duty,  by  one  who  wouid  be  at  the  timo  a  com- 
petent witness  to  iiie  fact  which  he  registers,  are  held  competent  evi- 
dence from  tho  pp -siimed  necea  ity  of  the  case  ;  but  the  reasou  of  the 
rale  cease?,  aiid  Mio  rule  itself  consequently  fsiiU,  wh  n  it  appears  that 
tkere  1^  other  and  better  evidence  of  the  sam  •  fact!^;  as  where  it  U 
•hown  to  be  the  cstom  of  a  bank  to  pay  out  moaoy  only  on  the  checks 
«f  ite  depo>itorH  —  R  aik  of  Montgomery  v.  Pla  oett's  AdmV 178 

1.  Whm  baiim  m^  sue  in  Ata-Mpn  immm.^A  Mlee  f<»r  reward,  baving  deliv* 
•red  tbe  geodD  on  i>o«f4  his  b«rge  to  t  steamboat,  to  be  carried  to 
their  destin«tioo«  uj«y  maintain  an  aotioa  in  hia  o«7n  name  against  tile 
•WBsn  of  the  Bieaiabo«k  for  the  aefli^nse  an 4  careleasoees  of  tbeir 
servmale  in  the  ir  nspertatioii  of  the  goods,  whireby  plaiutiif  leet  hia 
reward,  and  was  compeUed  tQ  fay  dsMOfss  to  the  owners  of  the  gooAik 
MoQUlT,  Uonette 386 

t^  When  ffuardia7i  nviy  me.— Uoder  the  pro?lflt0QS  of  the  Codn,  (§§.20ti, 
81 8S,)  a  guardian  in«iy  aoe  in  his  owa  oane^  for  the  oae  of  hi3  ward,  to 
recover  damages  for  the  ooavenioa  of  the  ward's  property.— Longmire 
y.Pilkmgten »93 

g.  AetAo^  kif  pwrdkaetr  <^  emmpt  prvptrtift  Offointl  (iffiatr  tnaktuff  lety.^^A, 
parohaser  from  the  daihadaat  ia  exeeotion,  of  property  exempt  fim 
levy  and  sale,  may  malotaia  aa  asttmi  against  the  sheriff,  for  a  sabso- 
qneot  levj  and  sale,  withoot  malUiig  the  affidavit  reqaired  by  the  statulo 
(Oode» )}  2466)  from  tbe  de£»adant  In  eseention.— Cook  v.  Baine a7l 

4.  Aetim  ogmMt  lunatio^/or  naMiinww.— An  adult  perscm,  who  is  non  eoia* 
•  jm  m&Uitf  ia  liable  -m  an  implied  contract  for  n^ces^aiies  furnished  Mm, 
saitable  to  iUs  eatate  and  ooodition  in  life ;  and  where  no  guardian  hio 
heea  af^poia'ed  foi*  him,  an  actioa  for  the  valae  of  such  necessaries  aosi 
•ooeiMarily  be  proseoated  sgaiast  hfan  parsonaUy— i?9  parte  Northiag- 
f9B,« 400 
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ACTION— COXTINIKD. 

5.  What  aiiions  lie  againd  eorportUim. — An  ActiM  of  treifws  for  £Uae  }mr 
priMDment  lies  agalDtt  *  oorpomtioa,  b«l  mi  «e^^  on  tbo  c«m  for  n 
m&Ucious  prosecntion  doos  not — Owilej  t.  Moalf Moory  A  Wost  Point 
lUUroidCo 4U 

6.  Acti4fn  ai  law  hetwttn  o^-mittUet  m  ogUiialL  bmi.  — Ont  of  tko  nrotiM  in  A 
sberiif 'h  c^BcIaI  bond  ctnoot  vateuin  na  notion  nt  kw  on  tho  bond, 
against  the  other  aoroiMs,  for  their  priooipnTs  defftalt— HitehcU  t.  fw- 
ner , 4tt 

ADVANCEMENT.  .  .        1 

See  EsTATKS  of  DiCKi>um,  1-2. 

ADVERSE  P0SSESSI03I. 

1.  What  co?i8tituUt  adverse  po8tet9un,^^A  knowledge  on  the  part  of  an  ad- 
Ter^e  bolder  that  his  title  ia  defectlTe,  does  not,  of  itself,  p^eveotthe 
operntioD  of  the  atatnte  of  Umtcn^ions  iu  bifl  fnrnr.*-Mnnl^'a  Adai>  t. 
Tnrnipseed ,. ^ ♦ 4|0 

2.  Adverse  possession  between  ht$8band  and  in/e.— Atoommon  kv,  the  poaaca- 
sion  by  the  wife,  during  ooTertore,  is  the  posaesaion  of  the  husband,  and 
can  Dot  ripen  iuto  a  perfect  title  in  ber,  as  ogaiaat  the  hosband^a  admin- 
istrator, although  it  is  6ho¥m  that  the  husband  had  abnndoned  her  wben 
her  p08.se8-ioD  commfnced  ;  that  he  never  afterwarda  returned  to  her, 
and  never  asaerted  any  claim  to  the  property  ;  and  that  ehe  held  and 
claimed  it,  as  her  own  indiTidual  property^  for  a  oontinnona  peiiod  ol 
more  than  twenty  ye^ra.— Bell  t.  Beil'H  Adm'r 410 

3.  Adverse  poMeteion  by  purehMer,  under  color  of  <•</«,— >W hero  n  pvrolMMV 
<;nter8  into  the  |iOSBcesion  of  land  under  a  yendor'a  bond,  oondttioDed 
to  aaake  title  by  a  apeci8ed  day,  irhieb  most  nrrivo  before  n  p«H  of  the 
puMliase-moDey  is  due  by  the  termn  of  tbo  oontlMl,  his  ponsoaaontsn 
not  he  considered  adverse  to  tbe  vendor,  umM  the  day  appoiBtedto  • 
the  ooDveyaDce  of  the  titla;  and  where  steJi  bead  is  executed  by  one 
wba  professes  to  act  as  the  agent  of  several  Joint  owners,  for  one  of 
whan  he  hss  no  authority  to  act,  and  is  Ihos  ooodUioaed  ibr  the  oon* 
▼eyance  of  title  by  them,  the  chacacter  of  the  p«chaaer*8  posBeisieo 

is  tho  same  as  to  all  the  owneirs.—OrmoDd  ▼.  Hartia S2f 

4.  Pfmcripiive  easemmL — k  tolerated  or  permissive  user  of  sn  esoement 
can  sever  ripen  into  a  title  by  prescription,  while  a  naer  wh'eh  is  ad- 
verse, indepeudeat,  or  as  of  right,  if  continned  for  a  period  coiTespond- 
ing  with  the  statutory  bar  to  a  light  of  entry  ttpon  land,  wiU  aonfer  as 
aboBtote  right ;  bot  the  oae  of  a  ditch  and  levee  on* a  party's  own  land, 
whieh  is  in  itself  rigfatfol,  can  not  confer  a  preserlptlve  right  to  k^ 
rionsly  overflow  the  lands  of  an  adjacent  proprietor  saany  yean  after- 
wards, wben  the  ditch  has  beootne  gradnally  filled  np  witb  the  sand  asd 
dirt  accun>nlated  and  deposited  therein  by  the  oontlnaed  flow  of  water. 
Polly  v.  McCall •»  ^ 

5.  Same  -^The  EngUpb  doctrinet  that  a  right  to  have  aidant  windows  an- 
obstnitted  can  arise  from  mere  uninterrupted  eqfoyment  for  the  period 
preSDTibed  by  tbe  statute  of  timiUtions  as  n  bar  to  aoOoos  for  tiie  re- 
covery ot  land,  does  net  pi«vaU  in  this  o6iistry.-«-Ward  v.  Keal dtt  j 
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1.  4m^  wt^flM,  frntthm  rffm ;  ekgrp  iimmi$pm9ku$  0ffimf,*^W^mt 
tlMi  4mi  ^iHgmmf  k  tfobtiv'vwied*  and «»»  is  any  evidence  tendiag: 
toce^imefa  it,  tfae  saifidieiM^  ef  ilMfr^^eaM  is  a  ^iM^ioti  ftfr  the  ftsf, 
oftder  tf propnale  InstrueUoas  from  tte  oonri ;  aod  •  clwiffe,  asMrilBg 
ttet  tbc  evidflnoe  k  not  mMIm*  <»  ytpyt  lfc»  a^Wiy .  &  efretieAne. 
B«ftkeif.]f&iMc«KMi7v.  PtoMwtt*0A(«iiifr ^"i^ 

A  proaisBory  note,  begM&niof  that,  ''Twelve  months  after  date,  we  prom- 
toe  to  pay,"  Ac. ;  and  signed  tbas,  *'Vw  the  HontginiMfy  lion  Works, 
/.  8.  W.,  president,  S.  J.,  secretary,"*-^,  priwi* /acw,  the  contract  of 
the  principal,  and  not  binding. on  J.  S.  W.  perdonally.— Roney's  Adm'r 
T.  Winter : 284 

AMtTO^BHTS. 

h  0/  can9,iaint.--A  complaiiHinv  b«  WwmMk  (OwiiB,  j^dtOi.)  hy  M«k-. 
to«  Mt  Ihe  name  of  one  oi  the  plaint  ift,  «h#  was  dead  at  the  com- 
mtBaenentor  tbeMii.— Jeniaoo  ▼.  Saih .•.......«  HO 

».  >S»ii^.— Under  the  proVisioneof  the  Code,  (g§  MW-S,)  where  the  sum. 
mons  is  in  the  name  of  the  plaintiff  jiDdivLdaaUy.  the  complaint  may  be 
eo  amrsd^  d  as  to  show  that  he  sues  as  guardian  of  a  minor,  and  for  the 
use  of  his  w«rd.~-Longmire  ▼.  Pilkingloa 298 

t.  Smm,  4fet  dkmtrrsr  stnCaiMoL— Under  the  Oode,  H  2255,)  if  plaintiff 
aaraids  hts  oMsplaial,  mfter  Urn  eowi  has  s«itated  a  demurrer  to  the 
flvlglM],  and  pvoeeadf  to  Mai  on  the  amended  complaint,  he  does  not 
tkMMf|>7  waive  Us  light  to  aadgn  aa  erroMhe  jndgBMal  ea  tbe  deww* 
rer,  oiih^  the  teaotd  shows  that,  in  #aiHe(fMma«f  4he  sEBisHiAiaiil,  h» 
mrntim^  Mkhifiiry  by  that  Judfiae**.  (Oi«mili^r  »>VP^  ▼-  Sk^Htn, 
SA.Ahu  6«|  fwid  UnMing  iSMnvs  ▼.  Kemmm,  ^  Ua.  800,  to  cMia 
CMWiaiicedheforelhe€hHto.H-Wmia&iaT.Ivey.... * 220 

oanttp  oa  eerOficaie,  «l  the  term  aeift  precedli|P  ttet  **  ^m*  the^tl^ 
P!^to  tiMian,  m^  ha  oomMd  oa  uMom^  and,  aoaswitently ,  ftmMei 
M  ««Mi  ^hr  eqaliiMe  M«of  against  «he  j«dgBMnt*4CcOiihii»  « 

B^nitV - ^*«8 

S0$,  alpo,  Cbjlscbet  PtnAnwo  akb  Pkactick,  19,  20,  21. 

AWACHMBNt. 

1.  iicluv>  o»  bond;  maUoey  and  vmdiaive  datMses.--^  an  action  oQ  an  attaeh- 
Meat  bond,  if  the  attachment  was  not  vesathHie  as  against  the  de£sad- 
ant  in  the  process^  the  fact  that  the  attaching  oredikor  was  aotnated  by 
malice  towards  a  third  person,  who,  though  a  joint  obligor  with  the  4^ 
Ihpdanft  in  attachment,  was  not  a  party  to  the  process,  affords  naground 
for  the  recoTcry  of  vindictive  damages.—^  ood  v.  Barker 811 

«.  Atrne  ;  ad-msMbiJ^  qf  dddaraHms,  m  part  qf  res  ^08.— The  daclarati«as 
of  the  plaintiflf  in  attaohmsnt,  to  his  attorney,  as  to  his  reasons  for  au-. 
Uig  out  the  process,  made  at  the  time  of  auiog  out  the  writ,  are  adm'a- 
?ible  evidence,  iA  an  action  on  the  attachment  bond,  af  a  part  of  the  T«* 

...... •«•••«•.••.•• •••  811 
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of  a  sei-off  eiatmed  by  kbe  gparaisbe^  agalnit  tbc  eU'ins  admhted  hf 
bim  to  be  dne  to  the  dcfeodanft,  »r  to  bis  truttforree  is  not  t  mttterof 
wbteb  tbe  ploiutiif  c»d  oompUUi  on  error,  wbeo  the  reeord  shows  that 
beoMiteeted  thetrabslerree^«  right  to  tbe  dtims,  aod  tbnk  the  jorj  foand 
tbe  iMue  in  faror  of  tbe  tranaferree. — Vidw.  ladU-Robbtrr  OonpaDy  ▼. 
tfitohelL * Ji. S« 

ATTG»N8Y-AT4*AW. 

1.  Dut^  and  liability. — An  attornej,  receiving  a  note  for  collection,  is  not 
bound  to  file  it  as  a  clAim  againn  the  insoiTent  estate  of  tbe  deceased 
debtor,  aod  ie  not  guilty  of  any  ne;(ligeiice  ta  failing  to  file  it,  wbeo  it 
appears  that  the  debtor  was  living  at  tbe  time  tbe  note  wse  p«t  Im  Us 
bands,  and  it  is  not  shown  that  he  had  knowledge  of  tbe  delator's  sub* 
seqttMt  death.— 3tahbs  ▼.  Beene's  Adm'c. 6H 

AUCTIOIIfifiR& 

1..  7b«  on  duclicm  xales. — Tbe  tax  imposed  by  law  on  the  gross  amount  of 
auction  sales,  (Code,  §  391,  subd.  17/)  Is  to  be  as&esi^ed  against  and  paid 
by  the  at)Ctioneer,  and  not  by  tbe  owner  of  tbe  pcoperty  ^old. — Tbe., 
State  T.  Lee  k  Norton lit 

BAILMENT. 

1.  BaUor^s  tigkt  U  ttrminaU  baamak--lf  the  biHerof  slaves,  whan  ddiver- 
ing  ponestion  io  the  bcUiee,  AeoUtfes  that  he  gives  or  tends  them  to  her, 
'*  bf«t  subject  to  hii«  call  at  any  tiiB«»''  bis  righc  to  termlDate  tiie  bi^ 
nMBtk  and  redlaim  tbe  sftvves»  is  not  BMMsartly  liadted  to  tie  lifiHlM 
oCthebttUee.--MGGeheeT.  UaiwM ^ 2tS 

2.  Wkm  bailM  moff  «is  m  Am  owei  mmn^-^k  bailee  Ibr  reward,  bftvS«g  de* 
livend  tbe  goods  on  board  hU  batgo  to  a  steamboat,  to  be  ctrried  to 
their  plaee  of  deatiaattoo,  BSty  midnt^  an  aotloft  ia  Us  ow*  m»mm 
afatait  the  owners  of  the  staimibostk  for  the  negUifwce  sjMd  otfetoes 
ness  of  thebr  Eerrante  in  the  transportatian  of  the  goodfs  whereby  plains- 
tiff  lost  bis  reward,  and  was  eompelled  to  pay  damages  to  the  owners 

of  the  goods.— McGill  v.  Monette Mf 

S.  Common  carrUn  ;  liability  for jM^Ugmee.^K  common  carrier  oaamoiUlmtt 
his  common-law  liability  by  any  general  notice,  but  may  so  limit  it  bj 
a  special  oontract  with  tbe  shipper ;  and  a  bill  of  lading,  given  by  the 
carrier  on  the  receipt  of  the  goods,  and  accepted  *by  the  shipper,  is  a  - 
Bpectal  contract  within  the  meaning  of  this  rale ;  yet  such  special  con* 
tract  cannot  be  pleaded  by  the  carrier^  as  an  exemp  ion  from  liability 
for  any  loss  or  damage  resulting  from  his  own  negligence. — Steele  & 

Burgees  t.  Townsend M 

4.  Sam;  Imrdai  qf  jtroof  on  question  of  itegligenee, — Where  the  bill  of  lading 
contsdns  an  express  stipulation,  that  the  eanrfbr  is  '*not  aecoontable  for 
rust  or  breakage,"  proof  of  injury  to  the  goods  by  breakage  neverthe- 
less makes  oat  a  prifna-facis  case  of  Begligence  against  hfm ;  and  ik^ 
omu  is  then  on  him  to  show  the  eanrelse  •f  4m  ears  sad  vi^kMoM. 
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^  part  to  prerent  the  ftQwj ;  unless  the  impure  of  the  injury,  or  of  tfa^ 
g«ods,  of  lisfif  fornUbes  eridenc^  Ifaat  doe  care  and  diltg^nee  could  not 
have  prev^ted  the  injntf .191 

ft  JUabtiUp  of  dmmboat-mm,  mt  eamrnmi  earriers^  in  maitier  qf  trarnkf^meni  pf 
/re^kt.^k  tranehipqMfti  ef  freight  ie  onljr  justifiable  in  ewes  of*ne- 
oeseity,  and,  if  made  i%  the  abeeAce  of  inch  Bece!»8itj  ae  con^itatee  « 
legal  excuse,  eabjtwti  tti«  barrier  to  liabi-ity  ^  the  si  beeqiis*t  toes  of  * 
the  freight  on  the  Teaeel  Co  which  it  U  tr«Beferred ;  and  the  Mere 
gnmnditig  of  a  steamboat  oo  an  inland  river,  f^om  which  she  eould 
relieve  hereelf,  with  safety  and  conveuience,  by  tempora-ily  ^Acinga 
part  of  her.«cargo  on  the  bank,  and  afterwards  tehe  it  od  bonrd  a^MO 
an€  finish  her  voyage ,  does  net  constitnte  ^mcb  legal  excnas.—- Cox, 
Brsioard  k  Oa.  t.  res(we 419 

€•  Cbnifdmcy  of  jrfsMy.Ai  4telUn  agtmd  e&mmM  MrrkTfto  prow  eonHmd  and  ' 
wahte  of  lost  baffgage»—la  an  action  against  a  railroad  company,  asaeom- 
m«i  carrier,  to  recover  damages  for  the  loss  of  a  passenge  *s  baggage, 
tha  piaintiir  may  prove  the  eontents  and  value  of  his  trunk  by  his  oao 
•alh.-  Douglass  v.  H .  fW.  P.  Raitroad  Co §•» 

T.  Mking  of  slave  ;  hirerU  authority  to  punish  tlam^  and  liability  for  abtM  of 
ihM  authority ^^Ixk  tbe  absence  of  qualifying  stipulatione  in  the  contract 
of  hfnag,  the  hirer  acqnhres  the  master^B  aufaortty  to  iufliet  reasonable 
ponisbmeDt  on  the  slave  *,  and  in  determining  what  is  a  reasonable  pun- 
ishment,—a  qnestioa  which  admits  of  no  certain  and  nniform  solu- 
tieftt,-~regard  must  be  had  to  the  nature  o.  ide  offeose.  and  to  the  tem- 
per ef  the  slave  «4iSe  ree^Ning  the  puoishmenr ;  since  obetinacy,  re- 
fraeAoHness,  or  reheltioesMSs  on  his  part,  Justides  severer  punishment 
ihaiBi  woold  otiierwiee  be  right  and  prop  r. ---Tillman  v.  Obadwiefc SSS 

S.  Amw.— A  charge  to  the  jury,  asserting  that,  if  tbe  punishment  foflieted 
hy  tte  hirer  on  a  riave  **  was  beyond' wh^t  was  right  ad  proper  under 
th«  drcamstanees,  ibea  the  onm  was  oa  him  to  prove  that  he  was  au« 
thortaed  by  the  slave's  eonduct  to  whip  him  thub  severely,  and  lE>eyo]id 
wftal  wonid  hsve  been  right  and  propcr,*'-k|9  oalcolateJ  to  mislead  and 
eeitas  the  jury,  sMi  hi  properly  refttsed • •  M 

BiUt  w  sxcxraoira 

1.  MsBtdtHon. — A  hill  of  exceptions,  which  is  without  date,  and  which  is  ' 
■•t  shown  by  tbe  record  to  have  been  signed  within  the  time  prescrbed 
hf  <he  statute,  (Code,  %  2968,}  will  be  rejecterl,  on  motion,  as  forming 

'    ik»  part  of  the  record.— Vstoa  Indhi-Rubber  Co.  v  Mitchell 817 

S.  a>f9feiite.— Where  writtea  Aacaments  are  mentioned  ml  the  bill  of  exee^ 
tioQs,  as  constitatlag  a  parlaf  it,  but  are  neither  copied  into  ^t,  nor  de-^ 
scribed  by  snch  fdeaitfyittg  features  as  to  leave  no  ro0»  to  mistake 
ia  the  transcribing  officer,  they  eaanat  ha  cefaided  as  a  ppat  af  the 
bilL— 6arlmgt«ii  v.  Jones , IH 

S.  PracUce  on  moHon  to  $stablish,^^n  motion  in  the  appeOate  eourt  to  estab* 
lish  a  bill  of  exceptions,  which  the  preetdiog  judge  <^ the  pnmaty  eourt' 
failed  or  refused  to  sign,  (Code,  §^  2gM-M,)  tiie  poults  dedsien,  and 
faots,  as  a  wliole,  most  be  correctly  statad  in  the  bill;  and  if  written 
documents  are  referred  ta  in  the  bill,  as  eonstitating  a  part  of  it,  but 
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are  neither  copied  into  it,  nor  Boficien'ly  idtfotIfic4  to  be  regarded  %s 

part  of  it,  it  cannot  be  establtsbed f96 

4.  lichen  noMtat,,uiiih  hiU  tf  aocptunu^  may  he  tdktiu^K  nonfliKt  maj  lie 
taken,  witii  a  bin  of  exceptivos,  (Code,  ^  2857.)  in  con3e<}nene«  of  the 
eupp'-esftion  of  the  plaintiff's  deposition,  on  motion,  before  tlie  trial  la 
entered  upon.-'-^ouglaBs  ▼.  H.  ft  W.P.  lUilroadGa ••«  966 

BILLB  W  XXOHAVGV,  AKD  FBOMISSOBT  S&Tm. 

1.  IhU  tigned  by  agerU^  for  priiteipalf  keU  prima  faeu  contrail  rf  prmdpai* — A 
prpmiaaory  note,  beginning  thus,  "Twelve  montlis  after  date.  Vft  prom* 
ise  to  paj,''  &e.  (  end  signed  tbus,  '*£!or  the  IContgomexgr  Iron  Worka, 
J.  S.  W.,  j^reaiJeot,  S.  J.  aecretary," — i^t prima  faeit^  the  eontrftct  ot  tbe 
l^rincipai,  and  not  binding  on  i.  d.  W.  peraoDaU^.^Roney's  ik.dm'r  v. 
Winter »....% » 236 

2.  Uli^alit^  qf  cotmderulion  ^noU. — If  the  confiider&tion  of  a  note  is  partly 
illegal^  ic  avoids  the  whole  uote^  bat  ibe  maker,  wh^n  soed  on  the  note, 

'    may  nevertheless  waive  th^  illegality,  and  insist  on  a  faiiore  of  the  eoiv* 

,    aider ftioD. — Wynne  r.  Wliisenaat ...... ..^  •.,«.«..  • .^  .293 

3.  ^ailu/re  or  watU  qf  contidcrcUioH  of  note. — In  an  action  on  a  note  given  lot 
the  purcbase-niooey  of  land,  sold  by  an  admiBistraior  ander  an  order 
of  the  ptobate  eourt,  a  defect  in  the  title  is  no  defence  to  the  aait^  if  tbe 
ceurt  bad  jarisdiction  to  order  the  sale. — Wataon  v>  Collins^  Adm'i\.».  <^15 

4«  Trmiiifer  of  ttoU. — By  the  common  law,  (which  will  be  presamed.  ia  the 
abse^.ce  of  evidence  to  the  centcary,  to  pi f  vail  in  a  sister  iitate,)  to 
transfer  the  legal  title  to  a  prosiissory  aote,^|eschoiit  delivery,  it  ie  a*- 
cesear^  that  there  should  be  an  endorseme/it  on  the  note  itself  or  <m 
janother  paper  attached  to  it — ^Borum  v.  S^o^'n,  Adia^f . « ., *  •  •  #64 

ft.  Mistake  inpayee^a  name  in  7i0/a.— When  a  promissory  a«fee  |8»  )b^  arfatafce» 
made  payable  to  Aaron  Formey^  inatsad  of  Aar<m  ^^^rmjy,  the  latter 
may  sae  upon  it  in  bis  own  aame,  alief^og  that  it  wfi  made  plaids  la- 
him  by  the  name  therein  inserted^  and  may  prove  on  the  tcial^  by  p^rol 
evidence,  that  he  was  the  person  intended;  and  hisasiigaeeamjraaeia 

.  lilie  manner^  b>*I^  ^^«  same  avermeato  ani  |n6of.  (Qliri^ljtli 
«^v.  Uud»m,  10  Ala.  U6  >— Taylor  ▼.  Strickland... 571 

6.  AUeraHon  of  noie  by  tubtegfwnt  verial  eoMnut. — The  maker  anil  bolder  tf  • '  ' 
a  promissory  note  may,  by  subsaqnent  verbal  agreement,  foanded  oa. 
sufficient  consideration,  change  the  rate  of  interest  which  it  bears ;  yet 
the  holder  cannot,  in  a  suit  on  the  note  itself^  rcoover  on  8QCh^modxfie4>. 
contract—Hunt's  Executor  v.  Hall ^  ..<, . .  ,1*84 

BONDS. 

1.  mfttePy  and  eonitderatioh  of  bond  6f  vffictr  dtfaeto.-^K  bond  exceutod  bjr 
Ae  infenii^  ef  an  Incorporated  tidtWn,  wttb  others  as  bis  sureties,  wh'ch  % 
reolles  that,  by  virtae  of  his  deettoa  as  intendant,  h«  **i8  thereby 
made  ex  o^fefo  a  Jostioe  of  the  peace,**  and  is  conditioned  for  the  faithful 
discharge  of  his  duties  as  such  Justice,  will  be  upheld  as  a  common-!aw 
Obligafltm,  (altlibQgh  there  Is  no  law  requiring  the  intendant  to  give 
bead,)  when  H  appears  that  be  ivas  at  least  a  jusMce  dt  /fecfo,  and  thai 


INDEX  720 

>  ■  I.I  ■  .  ti  1 1   -■    ■    ,      ■  -    ,1      ,1  I  .    <^  i   A.I 

■  tiie  bond  ki  aappftled  by  a  safficifnt  eonsideratioo ;  and  if  It  was  given 
for  the  parpoae  of  procortng  for  tbe  inteodant  patronage  and  business 
afi  a  iosiice  of  tbe  peace,  and  he  did  receite  patronage'and  business  as 
a  joatice  on  tbe  faith  and  credit  of  it,  it  is  supported  by  a  sufficient  con-  > 
sideratioD.— Williamson  and  McArthur  ▼.  Woolf 29* 

2.  Partial  saHs/adion  of  hond.^k  deed,  ezecnted  by  the  vendor  at  the  rc- 
qnest  of  tbe  purchaser,  conveying  a  part  of  the  land  embraced  in  tbe 
title-bond,  with  covenants  of  warranty,  to  a  third  person,  may  be  ac- 
cepted by  the  purchaser  as  a  partial  compliance  with  the  condition  of 
the  bond ;  and  being  so  accepted,  its  admissibility  and  validity  are  not 
affected  by  a  mistake  in  the  description  of  the  land  conveyed,  nor  by 
the  fact  tluit  the  vendor  had  no  title  to  that  part  of  the  land.— Bedall^s 
Adm'r  y.  Smith 548* 

9.  Taukr  <f  deed^  and  eoieUcmj  om  jfrerequisites  to  right  of  adion  on  vendor'9 
hand, — Where  the  vendor  has  no  title,  and,  for  that  reason,  refuses  to 
make  a  title  when  requested,  tbe  tender  of  a  deed  by  the  purohaaer,  to' 
be  ezecoted,  is  not  necessary  to  perfect  his  right  of  action  on  tbe  title- ' 
bond;  and  an  actual  eviction  of  the  ptirchaser  ia  not  necessary,  since      %^ 
his  right  of  action  accrues  so  soon  as  the  bond  is  broken  by  a  fulure  to 
convey 64$ 

4.  Sdopptl  by  bond.—The  sureties  on  a  bond,  which  recites  that  the  prin* 
cipal  obligor  ^bas  been  duly  elected  Intendant  of  the  town  of  0.,  and 
is  thereby  made  ex  officio  a  justice  pf  the  peace,'*  are  estopped,  when 
•saed  oA  tbe  bond  for  the  default  of  their  principal,  from  alleging  that 
ba  waa  not  a  jostice  of  the  peace ;  it  appearing  tb«t  he  was  at  least  a 
jastice  def(UiOt  *nd  received  moeh  business  as  a  jnstice  on  the  fidth  and 
credit  of  the  bond— Williamson  and  McArthur  v.  Wooir 29$ 

5«  8am€,-^A.  delivery  bond,  executed  by  the  defendant  in  detinue,  which 
does  not  recite  any  fkct  riiowing  that  the  defendant  bad  possession  of 
the  property  at  the  service  of  the  writ,  does  not  estop  him  from  show- 
ing, in  defense  of  the  action,  that  he  did  not  have  tbe  possession  of  the 
property  at  Uuit  time ;  nor  does  the  giving  or  such  bond  operate  an  es- 
toppel en  jnws  against  him.— (Eiplaining  and  limiting  WalUn  v.  Long, 
16  Ala. '788.)r~]f  ilier  r.  Hampton W 

CHANCERY. 

l:  JjtgJtoMgiirttolsMiK;  6s9iui<to<f't»<0s,/«ro0fi^«ieafitfnoo^ 
mt  UiMtfbr  Ms  d^^s.— Wbare  a  «im  of  money  ia  bequesitfaed  to  a  trua^ 
t«a,  in  trast  for  a  debtor,  '*B0t  softgect  to  any  debt  or  debts  ba  may. 
fasipeeMtraotdl,  but  for  bis  comfort  and  sapport,''  it  m*y  be  «*iiaetad 
^^^dliM%  atlialMniiit(CM^  g  d«ie)*to  the:  pKfmum%  ^  bia  watiaff 
Mita.<-taiikv.Moam )42 

f.  Mkwer;  numeprqft^  and  nucmn  <ft«ra^.--AAer  dawer  baa  bean  allfift* 
tMl4o  tiM  widow  by  Oie  probata  eoort,  she  m»y  come  into  eqiiity  to. 
riMvar  danagae  for  its  detentioD;  and  the  maamira  of  bar  damage, 
fiiere  the  hnslwikd  left  qo  di^eendanta^  would  be  ooe-baif  of  the  rent, 
ftttm  tbe  death  of  ^er  htttbaod*  oatil  tba  asaigament  of  dawei%— HoAl- 

▼.MaittalMr«..,.«.;..«.^ ,.., 36« 

4? 
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8.  EquUabU  sd'off  ajainst  claim  formeme  profiU. -^If  the  executor  carrjea 
•B  the  plantation  of  the  dcoeaaud  hasbaad  irith  the  labor  of  the'  slaree, 
paj8  all  the  debts  aud  expenses  of  adc^inistratioii  oat  of  the  iDcomt, 
thereby  saving  the  entire  personal  estate  for  distribatioo.  and  distri- 
butes to  the  widow,  under  an  order  of  the  probate  court,  her  distrlbtt- 
tif  e  share  of  the  residue  of  6ach  income,  this  constitutes  no  defease  to 
tM  wldow^s  claim  for  mesne  profits ;  yet,  if  he  acted  in  good  faith,  be  * 
ig  entitled  te  a  credit  out  of  the  assets  far  the  amount  of  damage*  re- 
eoTered  from  him  by  her  j  and  if  the  amount  receired  by  her  as  a  dis- 
tribntee  exceeis  her  proper  share,  to  be  ascertained  after  deducting  Uie 
amount  of  her  recovery  from  the  entire  fund  f«r  distribution,  Jie  may, 
«ader  appropriate  pleadiuga,  recovar  the  balaaoe  from  her,  and  have  it 
a^fusted  in  the  suit  for  mesne  profits. .166 

>4.  Injunction  of  action  at  Uno. — A.  court  of  equity  will  not  e<'join  an  actioD 
at  law  for  a  trespass,  on  the  ground  that  the  plaintiff  therein  is,  and  wa 
at  the  time  ef  the  al  eged  trespass,  indebted  to  the  defeadaat  on  account 

of  otber  niattei-s,  and  is  insolvent. — Harrison  r.  McCrary •  619 

ft.  EqiiiLabU  Tclief  a gaitist  judgment  <U  law,  on  ground  cf  discooerg. — After  tilS 
rendition  of  ajadgmont  at  law  against  a  pftrty,  he  cannot  maiotala  a 
bill  in  equity  for  a  discovery  as  to  matters  af  purely  (egal  cognisance, 
without  shoeing  a  sufficient  excuse  for  his  failure  to  take  the  proper 
steps  to  obtain  the  discovery,  either  by  bill  in  equity,  or  by  interrogs- 
tories  undnr  the  statute,  while  the  action  was  pending.— McCoUum  v. 
Prewiu iW 

6.  Same,  on  ground  of  tuury.—Usury  in  ,the  note  on  which  a  judgm^^nt  at 
law  is  founded,  constitutes  no  ground  for  equitable  relief  against  the 
judgment,  unless  a  suSclent  excuse  is  shown  for  the  failure  to  m^ks 
the  defen'ie  at  law . , • 498 

7.  Same,  on  aocounl  of 'surprise^  accident,  wmtaie,  or  fraud, — A  party  who 
seeks  equitable  relief  against,  a  judgment  at  law,  on  grounds  which 
were  available  as  a  defense  at  law  ;  and  who  simply  shows  that  he  had 
a  valid  defense  to  the  action,  aud  a  suffici?nt  excuse  for  his  failure  to 
be  present  at  the  trial  term,  at  which  the  judgment  was  rendered  j  but 
fails  to  show  that  he  had  employed  counsel,  or  summoaed  witnesses,  or 
taken  aay  other  atepe  to  defend  Um  action,  altboogh  U  was  peodiag 
■ore  than  six  aK>ntha  before  the  judgment  was  rendered,— does  not  re- 
lieve himself  from  the  impatation  of  neglig^^aoe,  «ad,  eooMqveiitty,  ii 
not  entttled  to  relief  « «.. ....•.•..•«l.. ••419 

-8.  Same,  m  aocamU  of  irregular  afHrmmce  m  cfr^i^Me^^TlM  ftfirmanea  of  ft 

^  judgmeot  by  the  eapreme  Murt,  on  eertififlate,  at  Uw  tmm  tt«Ktpfee«^ 

ing  tHat  la  which  the  appeal  is  taken,  may  be  corracted  oa  motio4««mi» 

^aojuequently,  Camiahesaogrttaiid  f»  e%ultable  ralisef  ^ainat  the  jidg- 

flsent «3 

^.  JPaHition  ;  liability  f&r  rentf^  ai\d  ean^miO^ni^or  iiignwm»iia*^iM  % 
chancery  suit  far  the  partition  of  lands,  by  ioalogy  to  the  rale  pfa- 
scribed  by  statute  for  real  actioM  at  law,  (Oode,  §  231^)  a  defendaat, 
who  holds  possession  andar  coltr  of  titles  in  good  fofth,  will  not  faa 
ehargcd  with  reut  for  more  than  one  year  btfore  the  oommoDcemenM 
the  suit  ^  and  he  will  be  aUowed  ooB|VBSatloa  for  tho  valiio  of  tmprov** 
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menti  mad«  by  b!m  daring  Boob  poAseaBfon,  not  exce#dixig  the  mbovbI 
of  rents  charged  against  him.— Ormond  y.  Martin • S26 

10.  Partaerth^  ;  vohen  equity  wUl  Skcre$  dissolution, — AUbengb  the  defeal- 
anta  maj  aat  have  committed  such  acta  of  aiscon  iuct,  or  been  golHy  of 
snch  willful  Tiolation  of  the  terms  of  the  contract,  as  would  authorize  a 
eoort  of  eqnitj  to  decree  a  diseolotion  of  the  partnership  for  that  canee; 
yet  a  dissolution  will  be  decreed,  where  It  appears  that  they  re  hide  'o 
carry  out  o^e  of  the  terms  of  the  articles  of  pa^ncrship,  and  insist  that, 
ill  order  to  conduct  the  partaership  buainea  successfully,  that  stipule- 

-  tion  moat  ha  cither  changed  or  disregarded  ;  that  they  have  refused  to 
eorrtapond  with  the  oompUinaota,  on  matters  conneeted  with  the  pa  t- 
Btrship  business;  tbatthe  state  of  feeling  between  the  parties  justifies 
the  appreheDsion,  thai  the  joint  buafness  can  be  no  longer  prosecuted 
to  the  mtitual  advantage  of  all  the  partners ;  that  there  is  no  partner- 
ship property  wbicb  might  be  sacrificed  by  a  sale,  and  that  a  dissolu- 
tion would  not  probably  inflict  any  material  liyury  on  either  party. — 
Meaber  y.  Cox,  Brainard  &  Co *  1K& 

1 1.  Smae  ;  Jwisdieiion  not  affected  by  st^ulaiion  providing  for  reference  to  artn-    * 
iTotion, — A  stipulation  in  articles  of  partnership,  proTidiog  for  a  stb-  ' 

.  mMon  to  arbitration  of  all  matters  of  controversy  which  may  arise 
among  the  partnars,  does  not  take  away  the  jurisdiction  of  equity  to 

•  4aerea  a  ditsolution. • \ XM 

12.  FefoMtary  execuiUyry  tntA  not  enforced, — A  ooart  of  equity  will  not  on-    * 
forcOi  against  the  grantor  or  bis  pergonal  representative,  a  purely  vol- 
notary  executory  trust  in  favor  of  a  grand-child.— Born  In  v.  King's 
AdmV eS4 

18.  Speeifieperforrmmm  of,  illegal  oorUracL — A  court  of  equity  will  not  de- 
cree the  specific  execntion  ef  a  contract  which  is  illegal  and  void,  be- 
oanee  in  eontrav^ion  of  the  policy  af  the  public  land-laws,  although 
tile  party  asj^iog  it  {a  iji  poasoasion  of  the  land,  and  has  made  valuable 
improvements. — Smith  v.  Jabnson 56t 

14  Election;  proeeedingefor  recovery  <f  Ugacjf, — Where  a  residuary  legacy 
contains  a  clause  diraeUDg  a  debt  dne  from  the  testator  to  the  legatees^ 
arising  fvom  the  faet  that  he  bad  made  an  unauthorized  sale  of  their 
iatfvsst  in  a  tratt  of  lead,  to  be  dednotud  from  the  amount  of  the  leg- 
acy f  and  soma  of  Iha  Ug«|pesare  inlianta,  and  consequently,  incapable 
of  aloetiog  to  ratity  tfaa  aalo,--tbe  chancery  oourt  alone  can  make  an 
elaalkm  for  ti«em,  and  is,  therefore,  the  appropriate  forum  for  the  set- 

•  ■  (ieme&C  of  the  estate  aikd  the  asoenaiasKat  of  the  legacies.-— Bush  and 

Wt»  T.  Oa»etog>i>w's  gyewuar . . . , , 927 


16.  Ifho  are  necessary  parties  to  hiU  for  redempOan, — ^Thc  heirs-at-liw  Of  the 
deceased  purchaser  of  lands  sold  under  execution,  he  having  died  intes- 
tate, are  necessary  parties  to  a  bill  for  redemption  filed  by  the  judgment 
debtor.— Bond urant  V.  Sibley's  Heirs - 

11.  Who  ixte  parties  defendant — A  person  against  whom  process  Is  prayed, 
and  who  the  bill  prays  may  be  required  to  answer,  is  thereby  made  4 
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partj  dcreadant,  notwith^tanQing  ^he  want  of  appropriate  allegations 
showing  his  intCTcsC  in.  ^helitigatioa , 4t9 

17.  Sufficiency  qftervice. — Where  one  Of  the  defendaots  was  deseribed  in 
the  original  bill  jis  Gbatles  T.  Cleveland ;  an(f  the  aheriff  retnnied  the 
•ubpmna  **  executed  on  Charles /JT  Cleveland,  and  Charles  T.  Cleveland  • 
BOt  found";  and  the  bill  w^s  afterwards  amended  by  substituting  Ztfor 
P.  aa  the  initial  letter  of  the  iciddle  name, — hdd^  that  the  service  was 
•ufBcient.  and  that  the  vari&nce  was,  at  most,  an  immaterial  misdescrip- 
lioo.*-Clevelaod  v.  Pollard 481  i 

18.  Service  of  process  on  sn/^^C'— Personal  serviee  of  process  on  an  infant, 
who  is  under  fourteen  years  of  age,  is  irregular. — ^Boodurant  v.  Sib- 
ley.*s  Heirs :...  4$t 

19.  Appointmefd  o/ guardian  ad  litem  for  infant  defendant.—^he  appointment 
•f  a^u^rdiaa  ad  lil4m  for  an  infant,  who  is  not  at. the  time  a  party  to 
ffaf  salt,  is  a  nolUty ;  bat,  after  the  infant  has  been  made  a  party,  the 

.appointment  of  a  gaardiana(i  litem  for  him,  even  if  made  without  any 
previous  service  of  process,  and  otherwise  irregular,  is  voidable  'mere- 
ly, Mid  not  absolutely  void  ;  yet  such  irregular  appointmeut,  although 
it  viU  worlc  a  reversal  on  error  of  a  decree  against  the  infant,  and  may 
%e  vacated  by  the 'chancellor  on  motion,  is  valid  until  reversed  or  set 
•aside ;  and  the  aubseqaent  appointment  of  another  guardian,  while  the 
foimer  is  unrevoked,  is  void 4W 

80.  Amendment  of  bill.^V  ader  the  act  of  Feb.  8,  1858,  "amendatory  of 
l^roceedinga  in  chancery,"  (Session  Acts,  1857-8.  p.  tSO,)  any  amend-  • 

^ent  of  a  bill,  either  as  to  parties  or  averments,  which  may  be- 
come necessary  to.  meet  the  justice  of  the  case,  or  to  meet  any  state  of 
tile  protpf  that  will  authorize  relief,  must  be  allowed  by  the  chancellor, 
Spon  snch  terms  as  he  may  deem  just  and  equitable ;  but  the  statute 
4oes  not  authorize  the  allowa'bce  of  an  amendment,  wfleh  woold  con- 
.  wert  the  bill  of  the  wife  into  the  bill  of  the  husband,  and  enable  him  to 
assert  a  claim  barred  by  the  statute  of  limitations  — Kirg  and  Wife  v. 
Avery It*   ' 

tl.  Same;  filing  toithout  leax^ty  and  waiver  of  irregvlarity. — An  amended  MM, 
ar  matter  of  amendment  brought  forward  in  a  bill  of  revivor,  will  be 
itricl^en  out  on  motion,  if  filed  without  leave  previously  obtain;  d ;  htaft,  j 

Hfif  no  such  motion  is  made,  and  answers  are  Aerwards  fifed,  treating 
ihe  amendoient  as  properly*  made,  and  it  is  recognised  and  aeqitieMMd  | 

la,  both  by  the  parties  and  by  the  chancellor,  the  appellate  court  wfH 

..  consider  the  irregulaiity  as  waived.— Bondnr&nt  v.  {KMe}*s  ficlrs  ....  411 

13.  auitUU  ofUmMwM  fc  mnendedhm.^'Jfz  MS  Is  filed,  by  mlsMm,  in  Ifte 
•ame  of  the  wifie  as  a  iSsae  sale,  to  reoaver  her  httarest  la  eUi^a  wfcieh 
accrued  to  tier  befbre  4Barrlige,  aftd  nWili  Hitea  la  flie  iMMlMuad  by 
eirtne  of  jbiii  aarhal  rights  $  and  an  aisended  UU  is  aftarwardB  filed,  in 
the  na»e  of  husband  imd  wife,  after  the  statute  of  limitations  has 
§arred  the  husband's  right  of  action,  -the  statute  is  a  bar  to  the  relief 
fought,  although  the  atatntory  bar  was  not  complete  when  the  (n-igiual 
l»iH  of  the  wife  was  filed.— King  and  Wife  T.  Avery I^fil 

tS.  Mukjfarioumeet, — A  bill,  filed  by  a  widow,  join tlv  with  her  only  child 
ij  her  fiiat  husband,  agaiaat  the  adviDisuutor  aad  h^eR-ai*law  of  her 
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••coQd  husbftQd,  asking  an 'account  of  the  hire  of  certain  BlaTep,  in 
wfatoh  the  widow  bad  a  life-estate  at  the  time  of  her  first  marriage,  dur- 
ing the  period  of  her  second  husband's  powession  of  tbam,  a  partition 
of  the  slayea  between  bcr  and  her  child,  and  the  recoverj  of  her  distri- 
butive share  of  her  second  husband's  estate, -^is  multifarious,  since  it 
•Merts  separate  and  distinct  righto,  injrhichthe  eomplainanto  hare  no 
community  of  interest. — Bean  v.  Bean's  Adm'r f  Q5 

,  84.  Dismmalfor  muUi/erwumat. — Although  the  chancellor  seldom  should, 
he  neTertkeiess  may,  sua  fprnUej  dismiss  a  bill  for  multifariousness  ^  and 
if  the  objection  raaUy  exists,  the  appellate  court  jvili  not  rcverae  bis 
'decree 265 

25.  Variance  bAw§en  aUegatioM  arid  proof » — ^Tfae  bill  alleged,  tha'  the  slave 
in  controversj,  in  which  the  oomplaioant  claiaied  a  separate  estate 
under  aceatrdct  between  her  hu-bau<i  and  one  J.,  was  sold,  conveyed, 
and  delivered  by  her  huabaDd  to  said  J.,  in  coaaideratioii  ot  xha  latter's 
•greenent  to  become  surety  for  him  in  a  certain  iMr-aiiit,  aud  to  pay 
whatever  judgment  might  be  recovered  against  him  ;  <'  and  thiit  wher- 
ever might  be  left  of  the  value  of  the  negro,  and  her  hire,  after  satisfy- 
ing  the  judgment  that  might  be  recovered  against  B.  (the  husband),  and 
the  girt  hemelf,  if  she  was  not  talLen  to  satisfy  the  Jadgment,  J.  was  to 
convey  to,  aad  settle  upon  complHinant,  in  her  own  right,  and  as 
her  own  sole  and  separate  estate^  a^wl  to  her  heiia'*  The  proof  was, 
ibat  B.  delivered  the  slave  to  J.  to  indemnify  him  against  his  liabiliftf 
as  sorcty  for  ttis  oosts  of  the  law-SQit»  **apoii  condition  that,  if  the  suit 
shoidd  go  ag^nflt  B,  the  negro  was- to  be  sold,  and  the  proceeds  of  sale 
to  be  first  applied  to  tiie  payment  of  the  costs  of  the  suit,  if  necessary, 
and  t^residne,  if  aiyr,  to  be  paid  over  to  the  oomidainant ;  but,  in  the 
«veot  raat  B.  ga^ed  the  suit,  the  negro  was  to  be  pot  in  the  poseessioB 
of  the  complainant,  as  her  own  and  separate  property,  and  J.  was  to 
transfer  to  her  all  the  title,  interest  and  claim  that  he  bad  to  the  negrv, 
for  her  separate  use  and  benefit.''  ffdd,  that  there  was  a  fatal  variance 
between  the  allegations  and  proof.— Burns  v.  Hudson SSt 

if.  iSSvAHL'—So,  where  the  bill  alleged,  that  J.,  in  porsuance  of  his  pre- 
viiatts  oflSMksaet  with  B^  verbally  sold  aud  delivered  the  slave  to  the 
oenplMflant  as  her  a*  parate  eatate,  in  consideration  of  her  promise  to 
asMM  a^d  indAmBify  hm,  igauut  bis  hability  as  surety  for  B.  in  the 
lawsttU;  while  the  proof  only  showed,  that  he  delivered  the  slave  to 
her,  and  said  that  he  npde  no  further  claim  to  the  slave, — the  varianoe 
iVMheMfatal « 1 121 

VJ.  tmt  iiB>  ^rtlw  Ifci  Mtt  ali^d,  tb»t  ♦he  tovpUlMot  aft<rwaids 
Ma  ftolbaMHrfap^  w^omhimfmmim  sad aytew^Ht 
r  J.  splint  hb  MriHr  m  sHWiy  Hg  jl>,  lie  iMsfy  wbatawes 
judgiatot  might  be  taeavsted  agMaei  B.,  to  InNf  Ike  dMM  hiied  oaikal 
a  speelfied  fniee,  to  retun  bar  to  the  eon|datoa0t  after  it  waa  aaosv^ 
tatoed  wlMfc  be  h«4  to  pay  ea  Oia  judgwiiifc  ajsiwl  B>,  if  the  aegro  ^as 
not  token  to  MMaiyttMJoigMftt,  aaAtoatMtoi  tovkvhii«;  white 
the  pfhMf  Aow«d,  that  liw  detaAMAVagfttawit  was»  to  toko  tbe  ftoi^ 
dJ.  as  aBi%<y  torJ.,  aad^  di^|iM»aHfce  stota^  .at  tha  toswiaatiaa  oC  . 
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CfiANCERY--<:oNTixusD. 
the  Bxn%  in  like  manner  as  J.  was  to  have  dlspoBed  of  har  under  his 
agreement  with  B.,  as  abore  stated,— the  ▼ariance  was  held  tAUH 82? 

28.  Dismwal  without  prejudice, — The  complainant  in  this  case  being  a 
married  womao,  suing  by  her  next  friend,  and  there  being  a  fatal  Tarii 
aDot  between  the  allegations  and  proof,  the  biU  vas  dismisjed  withont 
prejudice '. . .  82 1 

29.  J)i'mi8Ml/i/r  want  of  protecution.— Where  the  complainant  refuses,  after 
his  bill  has  been  pehding  for  several  yevrs,  to  pursue  the  course  sug- 
gested by  the  chaiiceror,  and  which  is  the  only  proper  course,  to  bring 
in  a  party,  who,  thon^'h  made  a  defendant,  has  not  been  brought  before 
the  court,  the  hill  niay  be  dismissed,  on  motion,  for  want  of  pr<9ecu- 
tion  ;  and  the  complainant  cannot  excose  his  Degligence  in  failbg  to 
proceed  a^^ainst  the  absent  defendant,  on  the  ground  that  fae  was  not  a 
necessary  party  to  the  bill.  Where  the  earoplalnaots  are  infants,  suing 
by  their  next  friend,  the  more  usual,  and,  ordinarily,  tho  proper  prse- 
ttce,  is  to  remove  the  next  friend ;  yet,  if  the  ehaneellor,  in  the  ezerw 
cise  of  his  discretion,  dtmtsses  the  bill,  the  appellate  court  will  prerame 
that  he  did  so  because  the  inlere«ts  of  the  infiuits  did  not  require  a  fur- 

*  ther  prosecution  of  the  suit — Boadurant  v.  Sibley's  Heirs 48^ 

30.  Di9»olttfion  of  injunction  vntheut  ditmitml  of  hill.— An  injundlDn  may 
properly  be  dissolved  for  want  of  equity,  where  the  allegations  of  the 
bill  are  not  sufficient  to  antborizo  tbe  interferenee  ol  the  court  by  in*    * 
junction,  although  the  bill  may  be  retained  fbr  other  relief. — Barrioon 

V.  tfcCrary  ; 61» 

31.  Action  at  law  in  9mta  for partition.'^Tke  act  ol  Febraary  8,  1888,  "to 
regulate  the  praetiee  in  parfitlon  sidls,"  (SesfOon  Acts,  1687*4(8,  page 
284,)  dispenses  with  the  necessiSy  of  an  actton  at  law,  to  settle  a  oantvo* 
verted  question  of  legal  title  arising  in  a  «hattcery  wit  for  the  nvti- 
tion  of  landa— 'Ormond  ▼.  Martin • 825 

CHARGB  OF  COURT. 

1.  Abttract  charge, — An  abstract  charge,  er  one  which  is  not  shown  by 
the  record  to  have  been  predicated  on  some  evidenoe  before  the  jury, 

is  properly  refused.— HoGoire  v.  The  State #• 

2.  Same.-^A  charge  to  the  jury  cannot  be  eoMldfered  abetnlctt  wfecn  the 
bill  of  exceptions  recites  evidence  ten^ng  to  show  the  etislettoe  ef  the 
facts  on  wtilcb  it  is  predicated ;  and  if  the  reoord  falls  to  show  snob 
evidence,  the  appellate  court  will  presume  that  a  Charge  giveo  wee  not 
abstract,  when  the  bill  of  exceptions  does  not  purport  to  eel  0«t  ill  the 
evidencc^-McLemore  t.  MMralls §81 

8.  Cfcwyg  as  io  eomiruothn md  ^eA  ifiihtt  iliwy t^^lttwubtim  o—rt,  nJMf 
having  charited  the  Jnry  orally,  gave  iefend  chefges  hi  wrlli«r«^  *te 
request  of  the  d^sfendasi.  and  thm  eidid,  '^Chift  tiie  jw7  woqHfeo^ve 
tbrwrltten  eharges,  in  88— eetiea  wtlfc  tfceietiijeiaiid  law  «e  givnft 
and  expounded  orsllly  ftoB  «b^  bennh,  ae  the  law  elllie  ow»,*  *eM» 
that  thtftwns  not  erruneemi  geeH  v>  fW  Ssele 2t^ 

4.  Clbr^tf,  if  torrteli,  miti  8t  ^ribea  esesM  -^Sinoe  4l«8  atatnle  (Cbdei 
g  M88 )  IftpentUtrely  refiiBtik  tilei  aeiwrga  taciba  jwy,  if  coanot  and 
nol  idbetiae^  nwefc  hw  giriste  #•  l8i«8ii«»  w  illM  il  to  88iM^ 
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CHAaGE  OF  GOTJRT— coHTiNDKo. 
doetriae  of  error  wUboat  l^jorjr  Mtnnot  be  ^sflted  to  tb«  rehntl  of 
sach  charge,  although  the  legal  propoal'.ioa  embraced  in  it  was  eabsfean- 
iially  enoncia  ed  la  another  charge  given  by  the  ooHrt-^PoUy  v.  UeCall,  246 

A.  Charges  given  on  rejuet  mutt  be  takM  bgf  jury  on  retiremmL — Whea  obargee 
to  the  jar.7,  ic  wr.tiog,  are  given  by  the  court  at  the  reqaest  of  a  party, 
4t  18  the  daty  of  the  co«rt  to  allow  the  jury  lo  take  such  chftrgee  wUh 
them  OB  their  retivement»  and  the  refosal  to  do  ao  is  error :  the  statute 
<Oode,  g  2S65)  is  mandatory,  and  nOL  frinq^y  direciory.~-MiUer  r. 
Hampton.... •....;.. • 867 

€.  Charge  mialeadif^  jury. — ^A  charge  asked,  which  ia  caloulated  to  confuae 
and  mislead  the  jniy,  .Is  properly  refused. — XUImaa  ▼.  Chad vick 382 

9.  Same, — In  an  action  to  recover  dam  g  a  for  a  breach  of  promise  of  mar- 
ciage,  a  charge  which  ptedieatee  the  plainUff'e  right  to  recover  on  the 
proof  of  A  promise  and  breaeh  thereof  and  enturely  dtsregards  the  evi- « 
deoee  adduced  by  the  defendant  tending  to  show  a  justification  of  the 
breach,  is  erroneoaB.--£8py  v.  Jones 464 

ft.  Okarge  woitdin^ prwinoi  ^  >t«ry.--- Where  it  is  neeessary  to  infer  an  ad- 
ditional fact,  not  proved,  from  the  facts  which  are  proved,  a  general 
eharge  on  the  evidence  is  an  invasion  of  the  province  of  tiie  jury,  and     * 

ls»  eonsequently,  enoneeiK.— Ward  v.  Xl^e  State , 65 

Also,  Smith  V.  The  State ' 88 

M.&G.  Railroad  Ca  V.Bibb... 630 

Barker  v.  Bell , 375 

t,  SamA, — Whare  the  fact  of  agem^  is  controverted,  and  there  is  any 
•f Itaiee  tendiag  t«  establiah  it,  the  soffideney  of  that  evidence  is  a 
question  for  the  jnry,  under  appropriate  insti  octions  from  the  courts 
and  a  octarge,  asserting  that  the  evidence  is  not  sufficient  to  prove  the 
agency,  is  erTooeeu&— Bank  of  Montgomery  v.  Piaouctt's  Adm'r 178 

CODB  OF  ALABAMA. 

I.  |881,eiM.ll  ftecMmOfoAsaitar-fttcftev.  LeeAHorton 102 

•^  §§  897-98.  Ketpmg MUmrai  mthand  Hoent  — Huttenatein  v.  The  State».  64 
8.  S§  888-400.  JSak  «f  dm  £y  utMemmed  rngfo^rtder,;^  McQehee  v. 

Rnmf 680 

4*  iie  1066-88.  iefllflii*i99ir«fiMMlifMra--*The«p8MiT.  The  State 88 

8;  111888.   1FWM»'««Mar«iliiu.^lfeAUisterv.ifeAIUs?er 868 

8.  ^  1888-78.  AMipimaU  ef  dmom-  ^^wvAofssMri^^Smlih  v.  Jobmon. . .  882 
X  g  1551.  SMute^  fnuA.'^l^ii^kuaA^  How^  ▼«  Wynnes  Admtr 270 

▲laeviNMa*MdtosY.Mtt8«deA0e..«.^ 502 

8l  %i  1883|  1588.  Aimmftmrnie  in  coat  ^  |nn«c<  antetoy.-4icesne*s  Bn'r 

?« Speer and  Will. «... ^ 4|50 

84  §1606.  X«9MMi  J^umes.— Jones  T.  Jones' Ezeeutor »  574 

to.  m  1887^  1988L  &0m if  miWiiflli iKiisi-^Witews ▼. Go Kiis' Adm'r. .  815 

▲teo,  Wardv.CMMfoa'sAdm'rs ..^  622 

II.  §  lun.  Claim  i9«imi  matmU  eiM-— Beeas's  Ad^a'r  v.  Phailfs^. 

Ooldsby  4k  Bleviiw ...,. 310 

Atao^Stitbbsv.Beene'sAdm'r.... ^ c  1155 

1$.  §  1888.  MM  ^  mm'iimm — amk  of  Msf&tgenety  t^  Flaaaetl's 

a'f ..; ••» .,•..*...»... ..•a^»..,...r....  178 
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GOD£  OF  ALABAlftA-^coNTiiiUfiD. 

It.  I  IMS.  Ett^bmd^t  power  abet  w^e  MetHtorp  tqxwete  utate.^''Mk9nau 

T.  Flanagaa . . .  .* 427 

Also,  AlexAQ :er  v.  Savlsbary.  ....•• 4^6 

14.  ^  8986,  2182.  JOhn byguardkuL—h  nsaSite  ▼.  PiUdogftOD .'298 

16.  §  2129.  Who  is  proper  parip  plamtiff.'^BedtAVi  Adm*r  t.  Smitb 548 

16.  §42235.  Auifffmtnt  of  breacha  in  ecm^j^tn^.— -Stone  &  Best  v.  Watoon..    ^8 

17.  §§  2286-87.  Reqmsita  of  pHetL—Mf  ymit  v.  Whisenant «88 

Also,  HopkiaaoiiT.  Sfaelton 808 

18.  §2240.  ^-of— Kannadj  y.  Lambert. 8U 

Also,  Wood  k  Eimbrough  t.  Fowler : 79% 

19.  §  2263.  27e»iurr«rff.->Ow8l6y  ▼.  Montgomerj  &  West  Point  Railroad 
Oompanj 485 

I  20.  g  2266.  Pleading  over  no  toaiver  qf  error. — Williams  ▼,  Ivey 220 

I  2f.  §2284.  Execution  o/ void  process^  reguioT  on  its  face, — Wilson  v.  Sawyer,  658 

22.  §  2290.  Oimpeieneg  if  transferror  as  xritsussfnr  tramferret. — Ooate  ▼. 

Coate*8  AdraV 627 

21.  §  2302.  Compdency  of  vsttruss  as  affetUd  6y  tnfertf3<.^*^McLeniord  T. 

Nuckolls 591 

Also,  Godte  V.  Ooate*8  Adm'r • 687 

24*  §  22818.  Proof  of  demand  hyphxniiffU  own  oath, — Crimes  ▼.  Wblte  & 
Johnson » 418 

25.  §§  2816-28.  iDl^siCMm&— MoaiU  T.  Monette ^ 

Also,  Douglass  ▼.  M.  &  W.  P.  BaUroad  Co..... ,..«  571 

26.  §§  2880-36.  IHscooery  at  tor.— Crymes  t.  Wbite  k  Johnson 4^3 

27.  §§  2864-66.  Sktablisfting  biU  efexcepiiaM  in  ttppdhte  eottft— GttrlingtOQ 

T.  Jo  es •  ••• 188 

28.  §2855.  C%ar^  to /ury.-^PoHyy.McGali 248 

Also,  fililier  y.  Hampton .357 

29.  §  2857.  Kommt,  wUhbiUa/  empiims.-^l>09i^ii»  t.  BC.  ft  W.  P.  Rail- 
road Co 588 

80.  §  2868.  Mkeeittion  ^  m  ef  MsySNa*.— Uate  IndSft-RaUNr  Ock  x, 
Mlftdiell v.. .817 

81.  §  8585.  Notmiiot^wrdM.foF  te  SftflM  |5a^Wos^  ft  JB^iwhUinth  y. 
Fmrler ^  882^ 

82.  {  2408.  AmrndsmA  of  oomptcmil^— Jemiaon  V(49Bri!lii. 188 

Also,  LoDgmirey.PHkingtotf. 893 

88.  §§2407-08.  ieeftw»%<tf  bw.^Oayfs y. IfoOttaipiNil....... 598 

84.  §2462.  PrcjMr^  «xern;7t>Vvni «teM4i0R.--Oa^  T.  Baiae..... 871 

95.  §  2466.  ilcft'oR  agmnH  o§km  ^^  oa  freptttff  mtig)ffmm'mamm,^ 
Conk  y.Baine ; 8tl 

88.  §  8*81.  limmitn  ^qgwusr-Fotty  y. IfaOstt. 9M 

Alio,  Meam  y.  M^aelie 985 

87.  §§  2596-97, 8884  8888.  Smmm^  jNwesd%  ifsHitt  W>emeetah.^Wtx^ 
rOreene ..«..  988 

88  §  8779.  XKondmHon  of  pasUm  tts  <w8wiwr,  m  appeal  aoHfrom  tm^^^ . 
•vte's eomL^Ak^  ft  T^aa.  BKy«as  BA««d  0».  t.  (kkB^mik «  888 

89.  §8965.  Bp$mUaitadaiiMk^'4kmm  t.  MiMro « .».  848 

4a  §889S«  Ikmuigm oh i^fkmd^udgmtfil^lMmwt^  v.  Jte99 .815 

41.  18041.  8^iw%ArsM*^49ML--teviiT.]loGMipW2 ^«..%  588 
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CODE  W  AIiABAMA-HK>NnNUKD. 

48.  J^brms  cf  «70fp{auit— WillUms  ▼.  Ivej 189,  220 

AI0O,  Owsley  ▼.  M.  &  W.  P.RailroadOo 485 

43.  g§  8114-15.     WWtd  or  maliaoua  n^isc^^/— Johnson  t.  The  Sute. ...    72 

44.  8§  8168,  8185.    Ibrgery.—UciSimre  t.  The  State.  .• 69 

45.  g  8170.    Laneny  indweaing'hoit80,-^Tomi  ▼.  The  State 54 

46.  §8231.    Znwi^  moditftery.— Manll  ▼.  The  Stote 68 

47.  §8243.    6^ii^— Smith  t.  The  State 84 

48.  §8256.    Qmmngvnth  sZom.-- Ward  v.  The  State 65 

49.  g  8257.    DuftuMng  reiigioia  loorsft^.— Kinney  t.  The  State t04 

Also ,  Hanison  ▼.  The  Stat e 61 

5a  g§  828<V-81.  SdKng  liquor  to dudetU  or  mthor.— Merkle  t.  The  State. . .  45 
51.  g§  B297-98.  Negligent  treatmeni  qf  <Zava.— Cheek  y.  The  State. ...  107 
62.  g  8812.  H^midde  of  vhite  person  by  <2ave.— Scott  r.  The  State 28 

4Jbo»  Isham  ▼.  The  State 98 

58L  §  8851.    Sureties  to  ke^  peaee.^ 3c  parte  Cobarn 117 

«4.§8478.    Odhiifpetitjurg.'^UioGmTeY.rheSUkU 69 

M,  g  8576.  Service  <^  copy  af  indidment  on  prieontr.^^Scott  v.  The  State,  23 
56.  gg  8688-85.    (hn^ftUney  (^  juror.-^Aaron  t.  The  State 12 

Also,  HorphyT.  The  State , 4lB 

4^7.  g  8600.    Onmelion  on  testimony  of  oeoom/itfeee.— Sm'th  v.  The  State . . ; .    84 

Also,  BaSB  y.  The  State". K ....'   87 

58.  §8614.    C)M9>0<2f<»ni<e-— Aaron y. The  State 12 

Also.  Scott  y.  The  Statfc '. 98 

59.  g  8931.  Remooal  of  convicts  to  penitenUdry  ;  sheriffs  /e».— Greene  y. 
HoOehee .'. 119 

OOMliOX  0A&RIER&-8e6  Bailmbuv. 

COMMON  LAW. 

1.  Presumed  to  exist  in  other  Attfes.— In  the  absence  of  eyidenee  to  the  con- 
trary, the  oourtsof  this  State  will  presnme  that  the  comraon  law  pre- 
vails in  other  States.— Connor  y.  Trawi^k's  AdmV. « 958 

Also,  Bomm  y.  Hang's  Adm*r .'. 584 

CONFLICT  OP  LAWS. 

WAs  to  rate  qf  intirmL—A.  prooUssory  .nota^  made  in  this  State,  but  paya- 
ble in  New  Orleans,  bears  interest  aooording  to  the  laws  of  Lonisiazia, 
onlesB  a  dlffereat  ratci  Is  specified  in  the  notQ  itself.— Hnnt-s  Szecntor 
y.  Hall ; 684 

"CONSCRIPT  LAWS."--8ee  ComrxTOnosii.  Lav. 

CONSTITUTIONAL  lAW. 

1.  Legiilaiive  power  to  cSUer  summary  remedy  of  eorporationl  against  drfatdting 
stockheHders.'^K  sommary  remedy  against  defnalting  stookholdersi  glyen 
to  a  oorponttion  by  the  act  of  Its  incorporation,  is  no  part  of  its  corpo- 
rate franchises,  and  m*y  be  altered  or  mo^fled  by  the  legisUutnre  at 
plMsore.— Jfe  jMfttf  North-east  and  South-west  Alabama  Railroad  Co . .  608 
48  ' 
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C0N3TITUTI0XAL  LAW— cosnirosD. 

2.  Sujieimcy  (if  indidmefU --kn  Indictment  tinder  the  act  of  1858,  '*io 
prevent  nuisances  and  illegal  trafficking  with  slaTes/'  (Session  Acta 
1857-8,  p.  285,)  which  charges  that  the  defendant  "kept,  or  was  eog&ged 
in  the  keeping  of,  a  public  nuisance,  by  hiTiog  permitted  scares,  or  free 
persons  of  (Solor,  habitually  to  visit,  assemble,  or  stop  at,  or  loiter  about, 
the  house  or  premises  kept  or  occupied  by  hkm,**-^is  sufficient,  being  ia 
the  form  authorized  by  the  third  section  of  the  act,  and  is  not  rioiaiive 
of  any  coostitutioual  provision. — Schwartz  t.  The  State 1$ 

Zs  Juritdidion  of  State  courts  to  ducliart^e  pertcn  in  custody  for  vioiaiien  of 
crimruil  laws  of  United  Statet.^The  courts  of  this  State  have  now  (July 
9,  1861,)  no  jurisdiction  to  discharge  Irom  custody  a  person  who  was  ar- 
rested prior  to  the  passage  of  the  ordinance  of  secession,  charged  with 
a  viola tfoo  of  the  criminal  laws  of  the  United  States  within  the  limits 
of  the  State  of  Virginia ;  the  question  of  his  right  to  be  discharged,  or 
his  transfer  to  the  proper  court  in  Virginia  for  trial,  appertaining  to  the 
jurisdiction  of  the  dlHrlct  court  of  the  Coofederate  States.—jE'x  parte 
Kelly * • %l 

4»  Con-  iitutionality  qf  eomcH^  laws.-^the  several  aots  of  congrefls,  com- 
monly called  the  ^^conscript  laws  "  (C.  S.  Statutes  at  iMrge  of  lit  Con- 
gress, let  session,  p.  29;  ib,  2d  sessipn,  61,)  aj^e  coDstitationaL  {Per 
Stoke,  J.)— ^xjMirfe  Hill,  «»r<  Willis 65i 

(.  Juritdidion  of  State  cowrie  to  dieckarye  enroUed  eonseryst  from  evttvdy  of  G^rt- 
federate  States  officer.— The  courts  and  judicial  officers  of  the  State  hare 
no  jurisdiction,  on  habeas  corpus,  to  discharge  from  the  eostody  of  an  en- 
rolling oflcer  of  the  Confederate  States,  on  the  gronad  of  l^hysieal  in- 
capacity  for  military  service,  penons  who  hare  been  enrolled  as  o<m- 
scripts  under  the  several  acts  of  oongress SS7 

6.  Same.— On  petitloo  for  habeas  eorput^  by  a  person  who,  being  liable  to 
military  service  under  the  act  of  congress  approved  April  16th,  166S, 
commonly  called  the  **first  oooseript  l&w,^  procured  and  placed  in  his 

*8tead  a  substitute,  and  was  thereapon  discharged ;  but,  after  the  pasaage 
of  the  ^'second  conscript  law,*'  approved  September  S7th,  1862,  w«b 
again  arrested  by  the  enroUiog  oticer,  on  the  ground  that  his  discbaiige 
had  become  inoperattre,  beoause  his  substitute  was  personally  liable  to 
service  under  the  latter  law,— the  State  court  or  judge  to  whom  the  ap- 
plication fbr  the  writ  is  made,  has  jurisdiction  to  determine  t)ie  quesHoo 
offset,  whether  the  petitioner  placed  iti  his  stead  a  sobstf  tate,  and  was 
thereapon  discharged ;  and  also  the  question  of  law,  whether  sudi  dis- 
charge exempted  the  petitioner  firom  liabiHty  to  serrtce  under  the  lai- 
ter  law,  his  substitute  being  within  the  conscript  age  as  therein  speci- 
fied. (A.  J.  Waluk,  C.  J.,  ditsenHng.)Sx  parte  Hill,  ih  re  At-mistead.  667 

7.  iScma^— The  commandant  of  oonacripta,  at  one  of  the  camps  of  instmc- 
tioo,  liavmg  Tocated,  on  the  gronnd  of  frauds  a  discharge  procured  by 
a  person  who,  being  liable  to  military  service  under  the  * 'conscript  laws** 
of  congress,  had  furnished  a  substitute  in  his  stead ;  and  the  deciaion 
of  the  commandant  having  been  improved  by  the  secretary  of  war,— a 
State  court  or  judge  has  no  jurisdiction,  <»  habeat  corpus  or  othcrwisob 
to  revise  and  control  the  action  and  deeisiofi  of  the  oommandant,  at  the 
instance  of  the  person  whose  discharge  ia  vacated,  on  the  gronad  that 
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ex-parU  affidaTits  were  received  agdnst  hiiD  on  the  trial,  or  that  he  was 
not  notified  of  the  time  and  place  of  takiDg  testimony,  or  that  he  was 
notallowed  an  opportanity  to  cross-examine  witnesses.  (R.  W.  Walks e,  - 
J.,  (Usseniing.) — Ese  parte  Dudley .- 667 

8.  LiahiUty  of  principal  to  miWary  service  under  ^'secwtd  eomcripi  law^\  having 
furnished  subsUtuie  under  ySrs^.— The  9th  section  of  the  "first  coppcript 
'law*^  of  congress  declaring,  that  persons  not  liable  to  military  serrioe         , 

**may  be  received  as  snbstitntes  for  those  who  are,  vnder  such  regnla- 
'  tions  as  may  be  prescribed  liy.the  secretary  of  war'' ;  and  the  general 
orders  (No.  37)  published  by  the  secretary  of  war  on  the  19th  May, 
1862,  providing,  in  reference  tp  exemptions  procured  by  furnishing 
sahsfitatesi  that  <*Baeh  exemption  is  Talid  ooly  so  long  as  the  said  sub- 
stitate  is  legally  exempt^^^—a  person  who  was  liable  to  oonacription  un- 
der said  Uw,  and  who,  after  tbte  publication  of  said  general  orders. 
placed  in  his  stead  a  sabstHute,  who  was  between  the  ages  of  thirty-five 
and  forty  years,  and  thereupon  obtained  his  discharge,  became  again 
liable  tocoQScription.oB  the  passage  cl  the  '*seeond  eonscrtpt  law,*'iind 
the  president's  call  for  men  between  the  ages  of  thirty-five  and  forty 
years;  and  the  same  principle  apf^ies  to  persons  who  fnrnished  substi- 
tutes after  the  publication  of  the  general  order  (No.  64)  dated  Septem- 
ber 8^  186:^,  which  declares,  that  '*a  substitute  lecoming  liable  to  con- 
8eri|rtion  renders  his  principle  also  liable."    {Per  tot  eur.) iti 

9.  OonscwiHous  seru^fies  sgamst  beariag  arms,  ms  ground  qf  exeny^Uonfrom  mU^ 
Uaary  «r«tos.— ▲  person  who  ^^conscientiously  scruples  to  bear  arms,** 
may  claim  exemption  from  military  duty,  under  the  proWuAis  ef  the    I 
State  constitution,  (art.  iv,  mXtUia^  %  %,)  upon  payment  of  an  equivalent  ^ 
for  personal  serviee ;  yet  he  is  not  entitled,  on  that  aocdunt,  to  exemp-  '' 
tion  from  military  service  in  the  armiea  of  the  Confederate  States,  u»- 
less  he  belongs  to  one  of  the  religious  denominations  specially  exempted    * 
by  the  acts  of  congress. — Bz  parte  Stringer 195' 

10.  LiabUxty  of  person  hmnng  substitute  in  Cbi^iSierate  army  to  senriee  iikSteth 
mtWa.— A  person  who,  being  liable  to  military  service  in  the  army  of  ' 
the  Confederate  States  under  the  '^conscript  laws'*  of  congress,  pro- 
onrfed  a  dischaxgo  iirom  that  service  by  furnishing  a  substitute  in  his 
stead,  is  nevertheless  smljoct  to  militia  duty 'under  the  State  laws,  aoi  " 
is  Sablo  to  the  draf^  ordsred  by  the  govetnor  on  the  lltfa  Jihio,  184% 
under  the  requieitiOD  of  the  prosideat  of  the  iConf sdesate  States*  ftr  | 
8«rOB  thousand  troopo  from  the  mHitia  of  this  8tote*-*&  parte  Mo-  • 
Omta. 116 

i 
COOTHAOia 

1.  Assent  of  parties. — ^Tt  is  essential  to  the  validity  ef  a  contract  to  marry, 
t3iai  there  should  be  reciprocal  promises  between  the  parties ;  bat,  if  a 
^man  makes  an  express  offer  or  promise  of  qyirriage  to  a  woman,  her 
acceptance  ani  reciprocal  promise  may  be  established  by  proof  of  her 
conduct  and  actions  at  the  time,  as  well  as  by  express  words. —Espy  %  ' 
Jon  es.  .' '. ,  •  4H 

%  Justification  of  breaelL^t  a  man  promises  to  marry  a  woman  whom  he    * 
believes  to  be  Virtuous  and  modest,  and  a^erwards  discovers  that  she  b  * 
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loose  and  immodest,  he  U Justified  in  breaking  his  promise;  bat,  to  en- 
title liim  to  a  Tcrdict  oa  thtX  ground,  the  jary  must  be  satisfied  that 
the  pldintiff  is  a  loose  and  immodest  woman,  that  the  defendant  broke 
bis  promise  on  that  aeooant,  and  that  he  did  not  know  her  charaeter  at 
the  time  he  made  the  promise • 464 

.  8.  Damages  fw  5raie^— Li  an  action  for  a  breach  of  cootnct,— ^y  which 
plaintiff  agreed  to  8erf«  defendant,  in  the  capacity  of  ah  oreneer,  for 
•  the  term  of  ooe  year,  bat  was  discharged,  withoat  ftndt  on  his  part,  be* 
fore  the  expiration  of  the  year,— if  the  suit  is  commenced  before  tiie 
expiration  of  the  year,  the  plaintiff  can  only  reoover  onliqnidated  dam- 
ages for  the  breach  of  oontract ;  and  it  cannot  be  aammed,  as  matter  of 
•  law,  that  the  stipulated  wages  for  the  entire  year  would  be  the  measore 
of  damageSb-^Wright  T.Falkner ^ SSI 

4.  nUgality  qf  €<nuidenUkin,^U  the  conaideratioa  of  a  note  la  partiy 
illegal,  it  aToids  the  whole  note ;  bat  the  maker,  when  toed  on  the  note, 
may  oeTertbcless  waire  the  illegality,  and  Insist  on  a  failore  of  the  eon- 
eider/ition. — Wynne  t.  Whisenant '  t6t 

i,  VaJliddty  ^  w^irad  Hm^  wih  «2ar«. — k.  promissory  note,  given  to  a 
olave,  for  money  borrowed  ftfiOL  him  by  a  white  num,  is  roid,  and  will 
not  support  an  action. ---Martin  ▼.  Ileed. .  • , *  •  IM 

f.  ^onttf.— Altbongh  the  sale  ef  any  article  "to  a' slave,  without  the  oon- 
•ent  of  the  master,  speciiying  the  article,  is  a  penal  offense  vader  the 
laws  of  thia  State ;  yet,  \i  the  oontract  has  been  ft^y  executed,  and  the 
property  doiivered  to  the  slaTe.  it  does  not  lie  in  the  mouth  of  a  third 
f  efeoo,'when  sued  by  the  mastw  for  a  tre^aas  to  the  p^perty,  to  al- 
lege the  illegality  of  th^  coatraGt--Sterrett'8  Exeouto^  ▼.  Kaster 404 

7.  VMiUy  qf  contrast  far  ben^  qf  dave.-^li  the  master  knpiHngiy  pet- 
milB  his  slave  to  acquire  money,  and  to  pay  it  out  to  %  third  person,  tn 
t  fair  business  traosaction,  he eaonot  afterwards  reelaUn it;  but,  if  sodi 
third  person  receives  asd  holds  the  money  ^  the  benefit  of  the  slave, 

^  an^  as  his  bailee,  and  it  is  afterwards  used,  withoat  the  knowledge  of 
the.  master^  in  purchasing  the  slave  for  hima^  from  the  master,  the 
coatraot  is  void,  and  does  not  direst  the  title  of  the  maater.— Webb  t. 
K^iy.w , H» 

%,  G^U  «2dve.— There  is  no  statute.or  rule  of  l«w  in  tidi  Slate,  wUoh 

'  f  rohibits  a  gift  of  old  dothev,  or  other  artfolea  hamleaBki^  their  natore. 
to  *  slave,  without  the  Icnowledge  or  consent  of  hi»-  Master;  bok  the 
'€ tie  and  possession,  on  the  delivery  of  the  artides  to  the  slave,  amt 
be  referred  to  the  master.— Devaughn  v.  Heath. •<$> 

9.  Validity  <f  contract  contravening  poUcy  if  pubUc  faml4aaM.— A.  eoBtect 
between  A  and  B,  by  which  it  is  agreed,  that  the  fonnsr  shatt  enter  « 
tract  of  labd,*UDder  the  graduation  act  of  1864,  (10  U.  S.  Statutes  at 
Large,  574,)  in  his  own  name,  but  for  their  joint  use  and  benefit,  and 
that  the  latter  shall  furniJo  the  purchase-money, — ^being  in  contraven- 
tion of  the  policy  of  that  statute,  ^as  indicated  by  the  affidavit  required 
ofthe  party  makio^  the  entry,  is  illegal  and  void.— Smith  t.  Johnson. .  iCt 

i'ol  Diferenee  beheeen  aaU  taii  exchange ;  vaUSUy  ef  edeef  da9e  bjf  unUtuuei 
ntfro^tader.-^K  contract  for  |he  exchange  of  two  slaves,  of  nneqoal  . 
values,  is  not  converted  into  a  sale,  by  the  payi^eat  of  a  ton  of  i 
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for  the  differeiice  of  ralae,  and  the  inaertion  of  a  money  Tafae  ts  the 
consideration  in  the  bill  of  sale ;  and  on  the  other  ^and,  if  the  transac- 
tion waB  really  a  sale  of  one  of  the  alaves,  which  was  void  by  statnte, 
(Code,  gg  899, 400,)becans  i  the  vendor  wae-an  nnllcensed  negro-trader, 
the  acceptaifce  of  another  slave,  in  part  pajment  of  the  price,  could 
"^neither  change  the  nature  of  the  contract,  nor  render  it  valid.— Mel^o- 
hee  T.  Rump 680* 

1 1.  AJUeration  of  vbriOenf  by  iubaequent  verbal  eonirad, — The  maker  and  holder 
of  a  promissory  note  may,  by  sobseqnent  verbal  agreement^  foaoded  on 
•afficient  consideration,  change  the  rate  of  ioterest  which  it  bears ;  yet 
the  holder  cannot,  in  a  suit  on  the  note  itself,  recover  on  socb'modified 
contract— Hunt's  Executor  v.  HaB '.^ 684^ 

12.  Imfiiei  wntrad  of  /tmolfc.— An  adnlt  person,  who  is  non  eoTnpo9 
m«7i^,  is  liable  on  an  implied  contract  for  necesnaiies  fumisbed  him, 
suitable  to  his  estate  and  condition  in  life ;  and  where  no  guardian  has 
been  appointed  for  him,  an  action  for  the  value  of  such  necessaries  must 
necessarily  be  prosecuted  against  him  personally. — £k  parte  Northing- 
toa.. 400- 

CORPORATIONS. 

1.  Judidal  metke  ^/ree^mamme  tf*  dutrilabU  eorperatunL-^The  courts  of  this 
8tftte  win  take  jndieitl  noiioe  of  thi^  ract,  that  tlM  fociety  of  freie-ma« 
I  hi  a  purely  charitable  coiporati<>n. — Bnrdino  t.  Gr&nd  Iiodge  of  Al- 


866. 


2.  Cba^Mteuy  ^eorporaUjr  aeJuroTt  omt  as  wttRsw/or  corparoHoru^The  ao- 
dely  of  free-maeoaa  being  a  purely  charitable  corporation,  a  member 
of  Qk$  society  cannot  bo  said  to  have  the  smallest  pecuniary  interest  in 
the  event  of  a  ioit  to  wUoh  the  aoolety  is  a  party ;  consequently,  he  U 
a  oompetent  joror,  and  a  oompeteiil  witness  for  the  society 886 

t.  Vananeem  deter^ptkm  pf  oorpenilifRd— The  sodety  of  fre^-masons  in 
this  State  being  incorporated  by  the  name  of  the  *'  Most  Worshipful      ^ 
Grand  I«odge  of  Ancient  Free-maaons  of  Alabama  and  its  Masonic  Ju^ 
riadiotfon,"  and  saing  by  that  name,  a  charter  granted  by  the  *'  Grand 

'  Xodge  of  the  State  ci  Alabama,'^  anthorizing  the  peiaoos  to  whom  it  is 
dtrsoted  "  to  form  tkenseUes  into  a  regolar  lodge  of  ancient 
fVaa-osasoas,  by  the  name  of  Torkville  Lodge  No.  181,"  anfficientiy  ap- 
pears to  have  been  issued  by  said  corporation,  an()  the  ;misdescription 
dois  tt»t  Msanat  to  a  material  variance.  * ««  88& 

4  What  aetima  lU  against  eorp9teili9n.^AM  action  of  trespass  for  fake  im- 
prisoonent  Uea  s^^st  a  corporation,  but  an  action  on  the  ca^e  for  a 
malicisiis  proseoution  does  not^-Owsley  v.  Montgomery  A  West  Point 
Railroad  Co « » 486 

6.  L^sftUatmftmer  to  tUier  tummary  rtmedy  qf  wrporaium  agaiael  dtfaultifi§ 
aioMoiden.'^A.  sumsiary  remedy  against  defaulting  stockholders,  given 
to  a  corporation  by  the  act  of  its  incorporatioii,  kbjio  part  of  its  corpo- 
vate  fraaefaisesi  and  may  be  altered  or  modified  by  the  legislature  at 
plssaiifs.— A  pvrrteN.  SL  &  8.  W.Ala.  Railroad  Comi^ay 608 

8.  <Stoitfttty  iiabHHif  ^  raik^od  qonptu^^-la  an  aotioa  against  a  railroad 
ft  to  r««orsr  Iba  vake  of  hAtsas  run  over  and  kifled  by  the  de- 
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fendani's  eogiiiM  and  carsi  if  the  eTideoce  simply  shows  that  ths  boraes 
were  run  over  and  killed  by  a  tf  ain  of  cars,  and  that  the  engineer  ia 
chaise  of  the  train  failed,  at  the  time  the  accident  ocou^cd,  to  comply 
with  the  requisitions  of  the  statute  as  to  blowing  the  whistle,  ringing 
the  bell,  reversing  the  engine,  kc,  (Session  Acts  1857^M,  p.  15,)  the 
court  is  not  authorized  to  charge  the  jury,  that,  if  they  belieTs  the  evi-  •^ 
dence,  they  mast  find  tor  the  plaintiff:  such  a  charge  ia  an  inrasioBof 
the  proTinee  of  the  jury,  who  alone  oould  infer  from  the  eyidenoe  Uiat 
the  damage  was  caused  by  the  engineer's  neglect  of  duty.— *Mea3phia  & 
Charlestoa  Railroad  Co.  T.  Bibb ttO 

CRIMINAL  LAW. 

1.  Homicide;  admiisHbilUy  of  character  qf  deceased,  at  evidence  for prowvUon, 
On  a  trial  for  murder,  the  prosecution  cannot  adduce  evldenoe  of  the 
peaceable  charactor  of  the  deceased,  yv^hen  it  has  not  been  assailed  by 

the  prisoner. — ^Ben  v.  The  State 9 

2.  Seme  ;  dying  declaratioru.-'The  dying  declarations  of  the  deceased,  r«:- 
specting  the  siate  of  feeling  which  existed  between  himself  and  the 
prisoner,  are  not  competent  eTideoce  for  the  proseeation.  .•••••...••      9 

8.  Same;  confeakms, — The  constable  who  had  tho  custody  of  the  prisoner, 
a  slave,  having  said  to  him,  '*  If  you  did  it,  yoQ  had  better  confess;  it 
won<d  be  be8t  for  you  to  tell  the  truth;  truth  Is  always  the  best  poUey; 
but,  if  you  did  not  kill  him,  we  don't  want  you  to  say  so,**— 4«U;  that 
there  was  nothing  in  these  f^Mts  to  show  that  the  priB0Mr*e  oonlea'*  - 
sionp,  subsequently  made  to  the  constable  in  the  same  «0Dver8atkni, 
were  elicited  through  the  influence  of  either  hope  or  fear ;  and  tbat  tlie 
eohfessions  were  admissible  evidence. — Aaron  y.  The  SiatO IS 

4.  Same  ;  variance  in  name  of  (laoeatfftf.— Where  tb6  indictment  aHeged  tiie 
name  ot  the  deceased  to  be  Louia  Boud!et,  or  .flSorsdrf,  wbile  hi*  real 
name  wn^  proved  to  be  Louis  Bwrdd^  and  to  be  sometimes  pronounoed 

/  as  if  8pi'lt  Bouredet ;  aod  the  circnit  court  thereupon  charged  tbe  jory. 
**  tbat  if  his  re  al  name  was  the  same  Jn  sound  as  -  if  wTMtciyg/0det  w 
Bcredetf  or  so  nearly  the  same  that  the  difference  would  be  but  slight, 
or  scarcely  perceptible,  and  he  would  have  been  readily  known  by  his 
name  being  pronounced  as  if  written  Boudet  or  Beredet^  tfaeo  the  vart- 
-  ance  would  not  avdil  the  defendant," — hdd^  that  the  ruling  of  ike  court 
was  substantially  correct » IS 

5.  Sirme ;  pretuii^itcn  of  nudiee*-^Tkt  charge  of  the  court  to  tho  jury  ill 
this  case,  as  to  the  presumption  of  malice  la  cases  of  homfclde^  son- 
strued  in  connection  with  the  tsct,lind«bltably  established,  that  tbe  kffl* 
iog  was  perpetrated  with  a  .deadly  Weapon,  held  to  contain  no  error 
projudiml  to  the  prisoner. — ^Sorpby  ▼.  The  Stale , 4i 

I.  Bottticide  of  vMleptTton  by  slavc-^if  a  slave  kills  a  white  person,  beKef- 
ing  him  at  the  time  to  be  a  runaway  negro,  and  being  justified  by  tiie 
attendant  ctrcumBtances  in  tbe  b^ef,  the  degree  of  tba  beibiBide^ 
whether  murder,  jrelnntary  manslaughter,  or  kivolantary  maahlaagfater 
^s  the  same  that  it  would  have  been  if  the  person  sldn  had  been  a 
runaway  negro  ]  but  the  pttnfsbment  of  the  otftDse  Is  ttat  prtiwfted 
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for  racfa  degre«  of  honucide  when  perpetrated  hj  a  slave  on  a  White 
person. —Idbam  ▼.  the  State 98 

7.  Same;  charge  to  jury,  as  to  constUuenita  of  offense. — Od  the  trial  of  a  slave, 

•  under  aa  iadictment  for  the  murder  or  volantarj  manslaughter  of  a 
white  person,  a  charge  to  the  jury,  asserting  that,  *'  if  they  believed  the 
defendant  struck  the  deceased  with  no  expectation  or  intention  to  kill 
him,  and  the  stroke  did  kill  him,  the  death  was  accidental,  and  the  de- 
fendant should  be  acqaitted,'^-~is  erroneous,  since  it  assumes  that  the 
defendant  would  be  entitled  to  an  acquittal,  although  the  blow  was  giv- 
en with  the  intention  to  do  great  bodily  harm.— Scott  v.  The  State. ...    23 

Z,  8afiie;'mfficiencif  qf  verdicL — Under  an  indictment  against  a  slave, 
charging  him,  in  separate  counts,  with  the  murder  and  voluntary  man- 
filaoghter  of  a  white  person,  a  general  verdict  of  guilty  is  sufficient  to 
authorse  a  judgment  and  sentence  of  death .' 23 

0.  Samt;  «ame.— Under  an  Indictment  charging  a  slave  with  the  volunta- 
ry manslaughter  of  a  white  person,  a  conviction  may^be  had  fQ(  ktvol> 
mntary  manslaughter  io  the  bommissioa  of  an  unlawful  act — Isham  v. 
The  State .., n 

10.  Forgery;  eoTutUuenis  of  offense. — ^Under  an  indictment  for  forgery,  a 
conviction  may  be  had  on  proof  that  the  prisoner,  with  intent  to  de^ 
fraed,  uttered  and  published  as  true  a  forged  instrument,  knowing  it  to 

be  forged.— McGuxre  v.  The  State \, 69 

11.  Scsme ;  daeription  <^  forged  instrument  in  indktntenL — '*An  instrument 
of  writing,  purporting  to  be  an  order,  drawn  by  Sister  Adeline,  on 
George  Battiate,  for  nine  dollars,^^— is  a  sufficient  deacriptioD,  in  an  io- 
dlotment,  of  the  instrument  alleged  to  have  been  forged 69 

IS.  Larceny' in  dv?elling'hau8e,-^VnAtt  section  Sl70of  the  Code,  unlike  the 
ptoalcode  of*  1841,  (Clay's  Digest,  426,  §  56,)  a  person  may  be  con- 
victed of  latceny  in  a  dwclliDg-house,  although  he  was  in  the  house,  at 
the  time  of  the  theft,  by  the  invitation  of  the  oWner. — Point  v.  The 
State.. ;..     64 

18.  Same;  variance  in  name  qf^  owner  •f  stolen  goods. — ^Where  the  indict- 
ment alleged  the  stolen  goeds  to  be  the  property  of  Jidi  Antoine,  while 
the  proof  showed  that  they  belonged  to  a  FrencbmaD,  whose  name  was 
JuU  AntoiaeiQ  French,  and  who  was  "generally  called  as  if  his 
name  was  spelled  Jvlee  Aotoine," — hdd^  that  there  was  no  variance  or 
misnomer 64 

14.  Obtaining  money  by  false  pretenses ;  joinder  qf  counts  in  indidmenL — In  an 
indictment  for  obtaining  money  by  false  pretenses,  if  the  faUe  pretense 
is  charged,  in  different  counts,  to  have  been  made  to  '*  C.  B.  S.  And  0. 
L*  S.,  who  were  at  the  time  members  of  a  mercantile  firm  of  the  name 
and  style  of  S.  &  S..»'  to  •*  C.  B.  S,''  and  to  "C.  B.  S.  and  0.  L.  S^" 

there  Is  no  misjoinder  of  counts. -^-Oliver  v.  The  State 41 

.<  Hi.  Same;  aoermeni  of  valtu  qf  property, — An  averment  in  such  indictment, 
that,  by  means  of  the  false  pretense  chared,  the  defendant  obtained 
"  sixty-five  dollars  in  moDey,''  is  sufficiently  definite  and  certaitt,  with- 
out an  additional  averment  of  the  value  of  the  money 41 

16.  Same;  description  of  toritten  instrument. — An  instrument  of  writing, 
purporting  in  its  commencement  to  be  an:  indenture  between  two  par* 
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ties,  reoiting  that  the  partj  of  the  first  pftrt,  for  a  Taluable  eonsideta- 
tieo,  *'  has  sold,  and  bluds  himself  to  deliver,  to  the  said  party  of  the 
seeood  part,  all  of  his  present  crop  of  cotton  now  planted,  or  so  much 
of  it  as  will  satisfy  his  indebtedness  to  the  said  party  of  the  seeood 
pfirt ;  that  "  this  conreyance  is  intended  as  a  secarity  for  the  payment" 
of  a  debt  due  from  the  party  of  the  first  part  to  the  party  of  the  second 
part,  "which  payment^  if  duly  made,  will  render  thisconTeyanoeToid, 
mod,  if  *defAnlt  be  made  in  the  payment  of  the  abore  sum,  then  the  said 
party  of  the  second  part,  and  his  assigns,  are  hereby  authorised  tesell 
hiM  certain  crop  of  cotton,  or  as  much  of  it  as  will  pay  all  of  his  does  to 
the  said  party  of  the  seeond  part  f  and  signed  and  sealed  by  the  party 
of  the  first  part,— is  sufficiently  described  in  an  indictment  as  a  **  deed 
of  trust,"  and  is  admissible  in  oTidence  under  that  description 41 

17.  AduUery;  utffleUncy  of  inMeUiuni, — An  indictment,  cfaaigiog  that  a 
man  and  a  woman  '*did  Uto  in  a  state  of  adultery  or  fornication,"  hot 
not  stating  that  they  thus  lired  with  each  other,  nor  otherwise  showing 
that  tbey  were  guilty  of  ft  johit  offense,  is  demurrable  for  duplicity.— 
Manllv.The  State « 

18.  dimming;  whatUpMkh(nm.-^h,  lawyer's  office  is  a  publio  home, 
witbm  the  prohibition  of  the  statute  against  gaming,  (Code,  g  324S;)- 
and  where  it  consists  of  two  rooou,  front  and  back,  conoected  by  a  door, 
in  each  ot  ifhieh  professional  bostaess  is  transacted,  the  two  rooms  sre 
equalfy  within  the  statute.— Smith  V.  The  State.. « ^        \ 

19.  Samu;  oormdkn  on  tatitMny  <if  aeeon^>Uee^^Wh^n  a  witness  testifiei,  | 
thst  he  was  present  while  the  several  defendants  played  a  numbor  of  | 
gitwies  with  cards ;  that  at  the  request  of  one  of  the  players,  who  did 

not  understand  the  game  well,  he  sat  behind  him,  and  from  time  to 
time,  during  the  whole  continuance  of  the  games,  instructed  him  how 
to  play ;  that  he  took  a  card,  on  one  or  two  occasions,  ttom  the  hand  of 
said  unskillful  player,  and  threw  it  down  on  the  table  for  him,  and,  on 
one  occasion,  during  the  momentary  absence  of  said  player,  played  ods 
of  his  cards  for  him ;  and  that  he  was  also  engaged  in  reading  a  part  of 
the  time, — the  court  may  refuse  to  ihstract  the  jury,  that  said  i^itaetf 
was  an  accomplice,  (Code,  g  8600,)  and  that  a  conTiction  eoard  not  be 
had  on  his  uncorroborated  testimooy H 

20.  Setting  at  ten-pma;  eotutUueniB  of  offense, — ^Under  the  set  of  1814,  (Ses-  , 
idon  Acts,  1868-4,  p.  80,)  as  aaended  by  the  act  of  1868,  (Session  Acts,  I 
1857-58,  p.  267,)  it  is  betting  at  teo-pfns,  and  not  merely  playing  the 

game,  that  constitutes  the  otifonse ;  but  it  is  not  necessary  that  the  gams 
should  l)jd  played  at  one  of  the  places  enumerated  in  section  8243  of  the 
Code.— Bass  y.ThetState...N \ W 

^1.  Same;  eonvidum  on  tettwwiy  qf  aceon^pUce^—A  person  who  engages  !o 
the  game,  and  does  not  participate  in  the  bettmg,  is  not  an  aocompHce, 
within  the  meaning  of  section  8600  of  the  Code,  which  forbids  a  eoB- 
viction  on  the  uncorroborated  testimony  of  an  accomplice ^ 

22.  Oaming  vntA  slave  ;  what  eoiutitutes  offense  ;  general  dtarge  on  eoOaiee.'^To 
constitute  the  offense  of  playing  cards  with  a  slave  or  free  negrc^  (Code, 
g  8266.)  a  game  must  be  entered  rpon,  and  some  act  done  towards  its 
completion,  though  it  is  not^necessary  that  the  game  should  be  played 
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out;  and  w"here  the  only  evidence  before  the  jury  is,  that  the  parties 
were  seen  scatod  on  op;iosite  si iles  of  a  box,  each  with  four  or  'fivc  c  »r.*3 
iu  hiri  haml.',  v/hile  the  rest  of  the  p:»ck  hy  with*:i  tlioir  n  nob,  Avith  tiie 
top  card  turned  fiictj  upward:^,  ami  that  t!i?y  imineliato'y  ]  ui!ch«d  tlio 
cards,  o  '  s  ■<  iivj;  ih't  wltue.^3,  and  said  that  the  s'luvo  v/.is  telii::^  the  de- 
fendant's lortuue,— a  charge  to  the  jury,  i:i<tructhig  tlifin  that,  "  If  thty 
believed  thv  evidence,  they  must  find  tlif*  deff  irlaot  guilty,"  is  an  iiiva- 
sloii  of  th')l/^>r.3viuc';. — Ward  v.  Tl  e  Statu .......... '. ftO 

23.  DUKrln.-.j  ,<'  ;:o.'^  v-jri.<p  ;  tchct  Co\!^''\,  -/!..■,.-- To  cn-ilii.to  aii 
iDtorruptiii'i  o-^  d  l-"/^^  i  .l'  :  of  "  an  as-.-iiM  :ia^  ^-i  peo^Ue  m.-.  W'V  reli- 
gious T^(:i.vi.;|',"  ^'''  ;  .  ^  '.I'l^jl.")  it  is  iior  w-'ra*  uiy  t"' at  tin'  iiit/.  inip- 
tion  or  fV>V  \  c^'  sli  -•  M  he  made  curir';  the  ['r(^^i-cy.-j  of  r!i<'  :•..";••  tus 
service.-:  if  .iv. 'l-*  .A'i^v  "'I'j  conclu  ion  of  ihe  s  rvl  es  at-d  Ui-  <'i;  .'•-r.nl 
of  the  c  t.^T*  ■'  I  ioa.bjt,  while  a  portion  of  i!u  [  eii^i-e  r'tiU  r  ;  .  liii  iu  the 
bouse,  urid  b  I-jVe  i  r'\i-oniihlo  tioie  has  eliipseil  foi  th  ir  (ii.  j!.-  ?'.<>:t,  t);e" 
offense  i^  C'»M':  h-f  —  Kinnfy  v.  The  St.ite . ". lu-l  ' 

24.  S-'-'-nc. — To  0  'R-t!;  ite  the  atatutory  oirori^^e  oT  di^tui'Mi::^  r  li  lo.:*;  wor- 
Fhip,  (Ctid').  ^  J'.'J.OT,)  th.e  act  must  be  v.i'.h'iilly  ur  inteMl.mrJi  v  <'  ;  ,c  ;  it  ia 
not  sutiio'eur  tl  at  i  was  done  rockl",ssIy  or  cai-.-l-.^sly  — 1-I**r  i  .>a  v.  1  he 
State , Ol 

25.  Siune ;  o-'nire  of  cl.dr^ider. — Under  na  indi  ti::0'i;t  fc-r  didu.w^  ^  reli- 
gious worh  [).  tlie  defendant  has  a  right  toaddue.?  ev  de:ice  c-i"  i-  pool 
character  ;  b'lt,  until  he  hjis  done  so,  the  pro3e>.'utioQ  caunut  pvove  h'la 
bad  chara:  tec  a.s  a  (iisturber  of  public  worfchip ,     <^1 

26.  Sttnie ;  wiltncc  of  otl.tr  acts  qf  disturbance. — Evidence  c£  ;hij  f«ic  that 
flimrlar  ac  »  of  disturbance  ha:l  been  perpetrated  by  other  pciso.is  iu  tko 
same  chjreh.  without  objectioa  or  notice  on  the  part  of  the  uituibera,  is 
irrelevant  and  inadmis.sible , . . .   ^ . .     ^1 

27.  WiUfid  or  niaVicio'Li^miichhrf  y^whai  ccn&tiiutes  ofcmc  —  ^H-^iVic-'  in  a  itecea- 
sary  ingrtjdient  of  the  offense  denourced  by  section  3114  of  the  Code  j 
but,  under  section  8115,  if  the  act  is  either  willful  or  malicious,  the  of- 
fence Is  complete. — Johnson  v.  The  State ., 12 

28.  Same  ;  when  witness  may  g^ive  opinion  as  to  vaLne  of  qaiimak — ITuder  i^  ia- 
dictment  for  willfully  or  maliciously  ehooiing  a  mule,  a  wituess.wha 
was  acquainted  with  the  mule  both  before  and  after  the  iufliction  of  the 
injury,  but  who  has  no  skill  in  veterinary  or  medical  scicuoe,  may  state 

bis  opinion  as  to  the  extent  of  damage  caused  by  the  wound .....     ...     72- 

29.  Keeping  redaiirat  without  license;  mfflcienci^of  indictment. — In  an  indict- 
ment for  keeping  a  restaarat  witbeut  license,  (Code,  §§  397,  899, )  it  is 
not  necessary  to  allege  that  the  defendant  was  engaged  in  Vu  bmine^i  qf 
keeping  a  resiuurat ;  it  is  sufBdent  to  allege  that  be  *'  did  kee^  a  restaa- 
rat" wi  thout  license.— duttenstein  v.  The  State ^ 

90.  Negligmt  treatment  cfdctoe;  jcindet  of  qg'emes  in  indictment. — X^  ludiijt- 
ment^  which  charges  that  the  prisoner,  being  t^e  ownerof  ceriaio  slaves, 
*'  did  fall  to  provide  them  with  a  sufficiency  of  healthy  food  or  necessary 
clothing,  or  to  provide  for  them  prop?rly  in  sickness  or  old  age,'*  (Code, 
'8§  3297-98,)  is  not  objoctionabto  for  dupl'city,  although  a  conviction 
might  be  had  on  proof  of  negligent  treatment  iu  any  one  of  Hie  spec!- 
tad  particniaTa ;  nor  does  the  j<^iidar  of  the  aames  of  lereral  slareq,  ii 
49 
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the  ssme  6ouQt,  render  it  obnoxions  to  that  objection,  although  a  con- 
▼iction  might  be  had  on  proof  of  the  negligent  treatment  of  any  one  of 
them.— Check  t.  The  State ; lOt 

31.  Same;  description  qf  slavet  inindictmeiit.-^la.  such  on  indictment,  eUyes 
whose  oamea  arc  to  the  grand  Jurors  unknoirn,  may  ht  tbae  described, 
if  bj  the  use  of  due  dlligonca  their  names  cannot  be  ascertained  ;  bat, 
if  it  is  shown  on  the  trial  tha^  at  the  time  the  indictment  was  fonndi 
tht'ir  names  vere  in  fact  known,  or  could  have  l>eeD  ascertained  by  dne 
diligence,  the  deftndant  will  be  entitled  to  aa  acquittal  as  totbem;  jet 
proof  of  the  single  fact  that  tbeir  aame:?  were  known  at  the  true  of  the 
trial,  without  more,  would  not  entitle  him  to  an  acquittal 107 

32.  Samfi;  ehc'ion  by  prosecuiion.^V udcr  such  an  indictment  ch:ir<.ing  tbe 
BCgllgent  treatment  of  seYcrol  slaves,  if  it  should  appear  on  tbe  tri&i 
that  the  offeuBes  as  to  the  several  sl&ves  were  distinct,  it  would  be  the 
dutj  of  the  court  to  compel  an  election  by  the  prosecution.;  yet,  if  all 
%he  slaves  are  on  the  same  plantation,  and  the  defendant's  eonduet  to- 
wards all  of  them  in  tbo  aggregate  is  relied  on  for  a  conviction,  there  is 

no  ground  for  such  eompulsory  election ' 107 

St.  Some ;  opiniaH  of  witness  at  expert, — A  person  who  has  served  in  the  ca- 
pacity  ot  an  ovei^eer  on  plantations  for  sixteen  months,  is  competent 
to  give  his  opinion,  as  an  expert,  in  reference  to  the  amount  of  food 
which  is  sufficient  for  a  plantation  slave 101 

M.  Same  ;  relivunty  of  evidencCy  at  showing  quantUtf  qf  meai  fumiahed  to  dc 
f^hddiiti  danm.'^tht  iodicticent  having  been  found  in  May,  I860,  a&d 
Ihe  pros  mention-  having  proved  that,  in  the  year  18&9,  all  the  meat  on 

'  Che  defendant's  pUntation  was  consumed  by  midsummer,  and  that  meat 
iraa  afterwards  supplied  to  the  plantation  from  his  residence,— it  is  com- 
petent for  the  defendant  to  prove  that,  in  December,  1858,  (outaide  o£* 
the  time  covered  by  the  indictment,)  a  specified  number  of  hogs  were 
killed  on  the  pkntation,  the  meat  of  which  a'as  kept  there  for  the  use 
•f  the  slaves lOt 

IS.  When  indictmini  lies  for  breach  tff  duty  imposed  by  contract,  an4  iCt  'H^- 
eSeney.^kn  indfaftmeat  lies  against  the  lessee  of  the  city  water- worics of 
Hebfle,  fbr  a  breach  of  the  pabllc  duty  imposed  on  him  by  his  contract 
vHh  the  oorporace  authorities,  in  failing  to  furnish  the  city  with  a  svp- 
0f  of  water ;  bat,  since  his  contract  only  binds  him  te  supply  water  to 
Ifce  city  front  Three-mile  creek,  and  contains  no  stipulation  as  to  the 
fualtty  of  the  water  to  be  sapplied,  an  indictment  which  simply  ohargci» 
la  eifect,  that  the  water  supplied  by  him  was  not  good  and  wbolesomt, 
Aows  no  breach  of  duty  resulting  from  the  contract — Stein  v.  The 
State , , *  *• 

86.  Kmsance;  viken  inMetmsnt  lies,  and  its  nt^cienq/.— Selling  and  fmlsh' 
lag  unvrhelesome  and  poi8<MLOU3  water  to  an  entire  commanity,  iaa  nai- 
ioaoe,  for  which  an  iodictmeni  will  lie ;  but,  if  the  bdictment  does  not 
■Uege  tliat  the  defendant,  his  agents  or  servants,  poisoned  tbe  w«tar»  er 
imparted. to  it  its  unwholesome  qaality,  it  must  aver  his  koo^Ieilgis  fof 
its  unwholesome  or  poisonous  quality. . . ,. ...»••........*«    i^ 

87.  Same;  evidence, — Under  an  indictment  Cor  a  nuiaancei  in  aeUiaf  and 
Airu|Qbing  unwholesome  watc^to  an  entire  coaununity,, the  |roMCS8ti0B 
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may  tfSduce  e^dence,  sbowlag  tbe  deleteHona  efiects  of  the  water  on 
partiotilar  persons,  members  of  the  commaQity,  not  nanied  in  the  io- 
dictmcnt '. 29 

98.  Same;  admmt&iK/^^52auf*«  ^£ara<ion«.-*The  doclaratlonq  of  aslave, 
oomplidning  of  sidknese,  and  detaiMng  kiB  sjnptoms,  are  competent  ev- 
idence on  the  principle  of  res  gesioSf  as  well  as  from  the  necessity  of  tlie 
case,  though  made  to  a  person  who  is  not  a  physician 110 

8C^.  SUAutory  mdsanee  ;  trafficking  toith  slaves. — To  authorize  a  conviction 
under  the  act  of  1S58^  *Ho  prev<>nt  niiisaucea  and  illegal  trafficking  with 
slaves/'  (Soseion  Acts  1857*8,  p.  285,)  although  it  is  necessary  that 
three  respectable  witncs-es  for  the  State  shall  testify  that* the  general 
repatjLtion  of  the  defendant,  or  tha'.  of  bis  liouse,  *'a3  to  trading  or 
traflSeking  UlegMif  wHb  slaves,'*  is  bad,  it  is  not  ncces^'ary  that  the  jury 
shonld  find  that  fact  to  be  proved  ;  nor  is  it  necessary  for  the  State  to 
prove  the  defendant's  pernoSssIon  or  consent  that  slaves,  &c.,  should 
vidt  or  loiter  abont  his  premises ;  nor  is  it  necessary  that  the  defendant 
should  be  a  licensed  retailer. — Schwartz  v.  The  State 75 

'40.  Same;  tufieieney  of  indUtment. — An  indictment  under  this  statute, 
which  charges  that  the  defendant  "kept,  or  was  eogaged  in  the 
keeping  of,  a  public  nnisance,  by  hiVlog  permitted  slaves,  or  free 
persons  of  color,  habitually  to  visit,  assemble,  or  stop  at,  or  loiter  about, 
the  hoQSd  or  prem  ses  kept  or  occupied  by  him," — ^is  suflBcient,  being  in 
the  form  authorized  by  the  third  section  of  the  act,  and  is  not  violative 
of  any  oonstitatfoiml  provision "JC. 

41.  RetaUmg  epirUuoia  liquors;  retnyoal  of  licensed  retailer  from  county  ; 
UcMtity  <if  o^en^^-The  mere  removal  of  a  licensed  retailer  to  another 
county,  neither  abrogates  nis  license,  nor  renders  his  clerk  or  agent, 
who  cootinues  to  carry  on  his  bosiness,  subject  to  an  indictment  under 

•  the  slatote.— Thompson  v.  The  State 68 

42.  Whai  constitutes  ojfeau  of  sdling  liquor  to  shtdeal  or  minor,— The  sttitnte 
prohibiting  the  sale  or  delivery  of  liquor  to  students  or  minors,  (Code, 
g§  8280--81,)  applies  to  fermented  liquors  as  well  as  to  vinous  or  spirit- 
uous liquors.— Merkle  v.  The  State 46 

43b  Sams  ;  opinion  ef  witness,  admissibility  of»-^K  witness  who  has  fre^ 
qvtotly  drunk  fermented  liquors,  and, who  Qan  distinguish  them  by  their 
taste,  though  he  has  no  special  knowledge  of  chemistry,  is  oompetent 
to  express  an  opinion  on  the  question,  whether  lager  beer  is  or  is  dbt  a 
fermented  liquor <6 

44.  Sufficiency  <^  indSctment^  w  aUUemenl  of  ^tm«  — In  an  indictment  under 
the  Code,  it  Is  not  necessaiy  to  state  the  time  when  an  offense  was  com- 
uitted,  or  to  aHege  that  it  was  done  before  the  finding  of  tbe  indict- 
aient. — HcGnire  f.  The  State H 

48.  (htukmon  ^  indUttiwU^—lt  an  hidictment  concludes  ^'against  the 
peace  and  digni^  of  the  State  of  Alabama,^'  it  is  not  necessary  that 
eaeh  eonat  in  it  should  so  conclude It 

46.  Jmnder  cf  itgkntee  tn  tiiiklfnenl.^Two  offentes,  of  the  same  general 
tiature,  and  belonging  to  the  same  family  of  cristes,  may  bo  chaigedy 
in  difti^nt  oomtts,  in  the  same  indictment,  where  the  mode  of-tr.al  and 
tbe  nature  of  tiie  poniilhBMsit  are  the  8«me.M?swley  v.  The  Kute. ...    S9 
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Abo,  Oliver  t.  The  State 41 

Cheek  v.  The  Slate. 107 

47.  S'fi  l^  fii  of  ic-tliL — A  g  iKial  v:rdiot  o?  guilty,  uuilcr  an  iudici- 
meut  rluvrg  '):( two  ofTeuses.  pr  •[)  rlj  jolucd  ia  diircrent  counts,  is  suffi- 
cient to  authorize  a  juJ^iiient  and  sentence  for  the  punisJiiuent  pre- 
Fcrib'.'d  I'jr  o.:e  of  t\e  oMVuhcs. — Cawloy  v  Tbfc  State £>'•* 

48.  lii'julurifi/  •'/  {.-ru.  C'.Jinji  ^>re-^ui.ic\i,  oj-iiitsl  irrcjuLridcH  '»/'  riiinute-eMrks 
VI  tra,t,:o>A, — The  ap^)c  late  court  >vill  uot  prosuiae  that  t'iC  prisoner  wai 
tr.e'I  aa:l  .se..ic:iO'jd  w.ti.out  aa  inl.ct  iniwi,  .shnp'y  btuau*e  the  ^everjl 
mlu.ile-out."  iLS^yho.\i;i'j  the  trial,  ooiivlctloa  aud  soiitouc^,  are  copied 
into  th i  .r;in.>viipt  b.  fore  th j  iudictoicQt  61* 

49.  >V;  /'••  '•'  (r>  y  i  L.I  •  '  '  ciii  >,u  prif-^  >icr. — If  a  copy  of  ih--  i:i<lictmcat, 
as  ori.i:.fiUy  iou.  d  l>y  the  grand  jury,  li  soi' vcd  ui);>u  i;io  prUbaer  while 
in  eonliiK'nu'.a^,  (•  'od-j,  g  U570,)  the  valMiiy  ot  tliO  .^oi  vi.'.u  U  not  aillci-jd 
by  the  act  u ;-  a  Jixle-pr-Mr./.^i  li.id  Ij..vn  cut'»iiod  aa  to  ui;e  oi'  the  counts. 
Scott  V.  T.i-  Stiit.e ^. .     2:> 

50.  C.'i  ih-r  >  \'  ■  '-;  rr  '.\;f..icy  of  c^/l'r  (tr'(A".v'.'-  tu  t:\iii^ri^>i. — 1>U  ch^ge 
of  vtu'je  in  a  cri  ni  r.il  ca-^e^  if  the  chii^'s  ceiiiiiiL-te,  a;  I'unded  to  the 
trauberipl,  ,^:a' •;•..:  I'.iat  it  ''cjii^ains  a  true  and  co.upicu'  ii;i:r-crjpt  of  ihe 
capti  n  01  liie  ir.aiiJ  jiiry,  and  a  copy  of  the  iudjCtinoJit,  \sitli  tue  er*- 
dorte'fKiu-^  thLreoLi,  togcthc-  with  the  leoojcnizuuees  of  the  witiie-bes. 
auvi  .:il  th-  or->loi-s  a!.d  Ju:lgIuent'^  \\j  \  m  the  caiae,  ah  fl  \v\.ch  is  ab  tall 
antl  cii.iil.t3  ad  the  s:*;i;c  appoar.3  o/ rccoid,'' — ihi.-;  iy  a  .sub?taotiid 
comT.lia'ice  v,\ih  iLe  rcqi'-ircuieuts  of  the  statute,  (C-odu,  j^  JG13.) 23 

51.  Sa.Mj  .N'/^\V<iy.f:y  af  arlljlul  tiuufcr'qi ;  or^uuuatun  ^/'  .;/■./;.(/ ^"m/^.— 
Where  t  e  rt!gular  term  of  the  circuit  court  Qownenced  on  the 
Beeuud  Vi'iuliy  aCier  thef-.»urth  Moad  ly  in  OvWcr,  which  wa.-  the  eighth 
day  of  2\i.r:j.J'cr ;  and  tlie  indi-itmeut,  as  copied  into  ihj  certiticd  irdii- 
script  ()  I  i!:a:i^e  of  Vi  nu'},  purported  to  have  I^on  returned  into  court 
oa  the  aii.lh  di.y  of  X^i^.ujcf ;  while  the  transcript  stated,  hi  its  caption, 
that  lue  giao  i  jury  \va.s  organized  at  a  term  of  t  e  court  begun  aud 
ludjl  on  the  teoon  i  Monday  alter  the  fourth  Mouday  Jn  J^'■.i(mi€r^  which 
■was  tlic  j-ix  h  day  ot  De^tmhtr^ — hdd,  that  the  tmuicript  did  not  s'lcw 
that  the  ^raud  jury  was  o-ganlzed  at  the  regular  tvim  of  the  court: 
b'jt»  U"  a^wroiig  d  te  was  inserted  iu  the  transcript  b\  a  clerical  mid- 
pridiou,  (th'ire  being  a  reversal  of  tQd  judgment  on  other  grounds,)  the 
mistaio)  u  ay  be  c  rrectcd  before  another  triah — Aaron  v.  The  State..     12 

52-  Wfuiit  o'tji'dion  to  graiid  jurij  may  he  made, — The  objection  cmuot  be 
rjiscd  foe  the  fu-st  time  in  the  appellate  court,  that  the  record  fails  to 
shQw  that  Uie  grand  jurors  were  regularly  fcclected  and  £:ummoned. — 
Bass  T.  The  State 87 

1^^  CompeL^my  of  Juror. — A  mere  occupant  and  tenant,  under  a  yearly 
letiing,  of  a  room  uacd  by  him  as  a  sleeping  apartment,  ia  not  Afree- 
holder^  within  the  meaomg  of  the  statute  (Code,  §  3&S3)  f pecifying  the 
^rrounds  of  challenge  to  jurors  in  criminal  cases. — Aaron  v.  The  l^tate. .     12 

•54.  GJiaUtrfiye  of  juroi-s.^ln  all  trials  for  capitalgor  peaitcntiary  offenses 
(Code,  §  o5S5,)  the  State  may,  at  its  election,  challenge  for  causes 
jarttr  who  has  a  fixed  opinion  against  capital  or  penitentiary  punisb- 
meots ;  yet  the  st'itute  does  not  impose  on  the  court  the  duty,  ex  ruero 
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moiUf  of  setting  aside  a  jurur  for  this  cause ;  nor  can  tbo  prisoner  com- 
plain if  the  State  waives  or  forbears  to  exorc'se  ltd  riglii  ui'  ch:illeDge. 
Murphy  V.  The  State \ * 45 , 

56.  Oaih  <if  peiit  Jury.^li  ihe  jury,  in  a  criraiaal  ca^e,  aiv  >v;oru\*' well 
and  truly  to  try  the  isjsue  joined,''  thiji  is  a  Hubstantinl  c  'inj)liuijce  with 
the  re(iai.siiion  of  tlic  BtaVute,  (Code,  g  ^478,)  and  is  autUojeai. — ilcGuir.3' 

V.  The  State 09 

66.  SuTiHiiUon  0/  t>i'iU  cntiils  to  du'Jumje  jt^irifo^t  m  '••/../  \'//<j/  n.d  i  ktn  of 
'crimimd  l^ttcs  of  i'lni-d  ^'ufe-i. — The  courts  of  J  his  StiUo  have  uo;v  (July 
9,  1861))  no  juri.-diotioQ  to  discharge  Irom  custody  a  p.-r.-oii  who  was  ar- 
rested prjor  to  tii.^  painJtgo  of  the  ordinauce  of  secession,  ciiarged  with 
a  violitiou  of  liio  c.imiaal  laws  of  the  United  Status  witbin  tije  limits 
of  the  Suiie  oi  Virj^inia;  tho  q'uesiion  o<  his  rip^bt  lu  b.*  di^ciiarged,  or 
his  traubfer  to  thu  proper  court  iu  Virjiin'ii  for  trial,  appciiainine;  to  tho 
juri.  ciicliun  of  the  district  cpurt  of  tiiC  t'ou  federate  Siac-f?— iij;  jjuri^ 
Kely 91 

57.  Jw'i:^:ikt:i/n  iif  proL^i-i  Jtuhjc  to  ru'ti'  procet.Lt/i  of  //  •:j..<i'Ul  d.)dfr  ptiice 
wa.'i'unt. — A  proL-.tte  ji-dge  Las  no  ju'irfdlelioa,  on  /nioct^  o.n'f'H^  vr  otbcr- 
wise,  to  re\i»c  i.u  cidt'r  mado  by  a  juatice  of  tLe  p  uie,  n-ij  .iriug  a 
party  to  ^ive  s-cuiity  to  keep  the  peuce^aud  dirictinv  l^i^  uiJi)»-;soainent 
uutil  such  recuiiry  is  given ;  tho  only  mcde  o!  reviain^^  tlie  act  on  of  the 
justice,  is  by  an  app^-'al  to  tiie  circuit  court  uad^r  s^'Ctio.i  tlbl  of  the 
Code.— i:'i ,  .:/  :e  Cofauin 117 

DAMAGES. 

1.  /(7r  hn-jcJi  •/  r .  'rj  ■.'.— In  au  actioii  'or  a  l.reacb  oT  co  ,tr :ct, — by  ijhicb 
plaiutiir  a^r,(.d  10  bcivt*  clofcuauut,  iu  the  cupAcity  of  an  ov\i\-ecT,  for 
the  tc-rin  of  oik.'  yiMr,  but  ^vos  dischargod,  without  fault  on  iis  part,  be- 
fore the  expiiatu.u  of  iho  year, — if  the  suit  id  coamienco.i  bt-ibre  tho 
expiration  of  tliu  year,  ihu  plaiuiiff  cau  01. ly  recover  unliquidated  dam- 
ages for  tho  bn.ac Ii  of  contract ;  and  it  canuot  be  nt\su!iiod,  us  a  matter 
of  law,  tl.at  thi.  btipuI;Ued  wages  for  the  entire  year  would  be  the  mea- 
sure ot  damaijL'S. — W riglit  v.  Falkner 281 

2^  l'\r  hra'cJi  of  va-nGuhj  of  fovju'tuis  if  ahnc—lu  ascciti.iniiig  the  pur- 
chaser's damages,  itbiltiug  from  a  breach  of  warranty  of  the  sound- 
ness of  u  tlavo,  proof  of  the  value  of  the  slave  a  lew  months  after  the 
sale  is  admibfil>le,  as  shedding  light  on  the  questiou  of  value  at  the  time 
of  the  0  ile. — Stone  L  Best  v.  Wat?on 2S6 

3.  Sifjme  ;  /)rof/  of  vicikal  hill,  as  ^lart  of  (JUuna^es. — It  is  permlsBible  for 
tho  purchaser,  in  an  action  to  recover  damages  on  account  of  the  un- 
soundness of  a  slave,  to  prove  at  whose  request  a  physician  wus  called 
in  to  the  slave,  and  as  whoee  property  the  physician  attended  her  ;  but 
the  physician's  accouit  for  services  rendered  to  the  slave,  which  was 
paid  by  the  purchaser,  is  not  admissible  evidence  for  him,  until  it  has 
been  proved  that  the  services  were  rendered  as  charged,  for  the  treat- 
ment of  a  disea.'ie  existing  at  the  time  of  the  sale,  and  that  the  charges 
were  correct ». .  236 

4.  For  ov€rfio*cing  Ztwrf.— In  an  action  to  recover  damages  for  overflowing 
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laodfl,  a  reeoyery  cikzmot  be  had  for  iDjuries  accrntDg  after  tbe  com- 
meacement  of  the  sait ;  bi^t  eridenee  of  snob  injaries  is  admifinble, 
»  with  a  view  of  affording  information  to  the  jury  of  Uie  consequenoes 
of  the  diTcrsion  under  similar  circamstaDces  before  suit  brought. — ^Pol- 
ly t.  McOall H6 

5.  /;)  aeUon  on  aUadtmetU  bond,— In  an  action  on  an  atteohmeat  bond,  if 
the  attachment  iras  not  vexations  as  against  the  deft^ndaot  in  the  pro- 
cess, tbe  fact  that  the  attaching  creditor  was  actuated  by  maMee  to- 
wards a  third  person,  who,  though  a  joint  obligor  with  tbe  defeodaat 
in  attachment,  was  not  a  parly  to  the  process,  aflbrds  no  groimd'  for 
the  recovery  •f  Tindietiye  damagea— A7ood  ▼.  Baiiier $11 

6.  In  trtupamfor  injuri»  to  pergonal  junperiy.-^Xk  the  execution  of  a  writ  of 
inquiry,  after  judg  nent  by  default,  in  trespass  for  taldng  personal  pivp- 
erty,  the  hei  that  the  property  was,  at  and  berore  the  levy  of  the  exe- 
cution, which  constituted  the  trespass  eompbuned  of,  in  the  possession  of 
the  deftiudaut  in  execution,  is  competent  evidence  for  tiie  defendant,  in 
mitigation  of  damages,  as  tending  to  show  that  he  acted  to  good  fidftb 

in  having  the  levy  niade.--Sterrett's  Executor  v.  Raster. 40t 

7.  iSbna— In  such  ease,  the  judgmeot  by  default  estops  the  defendant 
from  showlDg,  even  in  mitigation  of  damages,  that  theplaintifr  had  not 
such  a  tit'e  ai  would  authorise  a  recovery ;  yet  he  may  show,  in  mlli- 
gatioo,  that  the  plain ti£f  was  not  the  owner  of  tha  property,  as  that 
fact  is  not  necessarily  inconsistent  with  the  plaintiff'B  right  to  recover..  4(M 

8.  In  trespaas  qu,  cl.fr, — In  trespass  guare  dausumfnsgit,  a  charge  to  the  jury, 
asserting  that  they  can  not  give  viodictlve  damiges,  '^unless  they  be- 
lieve from  the  evidence,  that  the  defendants  malici<^iy  entered  upoi 
the  plaiutltTs  lands,  in  a  rude,  aggravating,  or  insultmg  manner,'*  is  er- 
roneous, because  it  impreperly  restricts  the  standard  oi  liability. — De- 
raughn  v.  Heath ! , 623 

9.  In  adionfor  breach  of  promiee  to  many  ;  admissibiMty  ^  miiulian  inft^rar 
valian  qf  damage,— It  evidence  of  seduction  can  be  received,  in  any 
ease,  to  aggravate  the  damages  in  an  action  tor  a  breach  of  promise  to 
marry,  it  is  only  where  the  seduction  follows  the  promise,  au  d  is  effected 
by  means  of  it :  seduction  prior  to  the  promise  is  not  adtn  issible  en- 
dencc^Espy  v.  Jones 4W 

10.  Same;  admissihilUy  of  plaintiff*^  wanl  of  ehasti^f  in  mitigation  i^  damor 
get, — Acts  of  fornication,  committed  by  the  plaintifT  prior  to  the  defend- 
ant's promise  to  marry  her,  and  In  which  the  defendant  himself  partici- 
pated, are  not  admissible  evidence  for  him  In  mitigation  of  the  dam- 
ages  Jk  4it 

11.  On  afirmed  judgmmL — On  the  affirmance  of  a  judgment  which  has 
been  superseded,  (Code,  §  3032,)  the  ten  per  cent,  damages  should  be 
computed  on  the  amount  of  the  original  judgment*  and  not  on  that  sua 
with  interest  thereon  up  to  the  time  of  the  affirmance. — Lawrence  v. 
Jones , ,.  ♦!' 

DEEDS. 

1.  Oanf»dfratiMi.-»Ii«ve  and  aibctioii  for  a  gHHidaoa  ia  iMt  a  valuable  cob- 
sideration  for  A  deed.-*Borum  V.  King's  Adm'r.  .•  • ^ 
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2.  BetenpHon  qf  deed  inindietfnent  --An iiiBirameDt  of  writing,  purporfciog 
In  its  commeocement  to  b^  aa  indeainro  between  two  parties,  reeiting 
that  the  party  of  the  first  part»  for  a  valuable  oonaidarattOD,  ''  has  sold,  - 
and  binds  hlmaelf  to  ddlirer^  to  the  aaid  party  of  the  second  part,  all  of 
biB  present  crop  of  cotton  now  planted,  or  so  mnch  of  it  as  will  satisfy 
his  indebtedness  to  the  said  party  of  the  secood  part ;"  that '"  this  oon- 
Teyance  is  intended  as  a  security  for  the  payment''  of  a  debt  due  from 
the  party  of  the  first  part  to  the  party  of  the  second  part,  <<  which  pay- 
menty  if  duly  made,  will  render  this  conveyance  void,  and,  if  default  bp 
made  in  the  payment  of  the  above  sum,  then  the  said  party  of  the  second 
part,  and  bis  assigns,  are  hereby  authorized  to  sell  Aw  certam  crop  of 
cotton,  or  as  much  of  it  as  will  pay  all  of  bifl  dues  to  the  said  party  of 
the  secord  part ;"  and  signed  and  sealed  by  the  party  of  the  first  "part, 
— is  anfficiently  described  io  ao  bdictment  as  a  *'deed  of  tru&t,''  and  i.s 
admissible  in  evidenoe  under  that  description.-*^ Oliver  v.  The  State.'. .    41 

3.  Ddivtry  or  deed  neeenary  to  constitute  gift, — At  common  law,  in  the  ab- 
senoa  of  an  aetaal  delivery  of  the  property  itself,  a  gift  could  only  be 
oonsummated  by  deed,  or  other  Instrumeat  under  seal ;  not  because 
the  delivery  of  the  deed  was  held  m  symbolical  delivery  of  the  proper* 

ty,  Wt  on  the  principle  of  estoppel— Connor  v.  Trawick's  AdmV 2oS 

4.  AdmiimbilHy  <if  parol  t»  vetnf  date  of  ^Zeei.— Par  »1  evidenoe  is  admiesible, 
to  show  that  a  deed  or  bond  was  in  fact  executed  on  a  different  day 
•ir#]Q  that  stated  in  it— Miller  v.  Hampton S67 

See,  also,  Fbaudb,  Statuti  or. 

ftSPOSITION.  • 

1.  Objedumy  when  made. — An  oSjection  to  adepositian,  on  the  groaud  that 
ao  notice  w83  given  of  the  time  and  place  at  which  it  would  be  taken, 
eannot  (Code,  §  2828)  be  made  when  the  deposit itm  is  offered  in  evi< 
deoec  on  tbd  triaL—McGiU  v.  Honette '. 286 

2^  Oeneral  o(>Jection,^X  separate  objection  to  **each  sentence  of  each  de- 
yoeition,'^  is  nothing  more  than  a  general  otyection  to  each  deposition  •: 
•ad  if  each  deposition  contains  some  legal  evidence,  suoh  otQeotioninay 
V  overruled  entirely. —Taylor  V.  Strickktnd 671 

5.  (Xffecthn  to  iutorrogcrtorp,  when  made. — When  a  deposition  is  taken  with- 
«nl  filing  inlerrc^tories,  an  ot^ectien  to  a  qoeatieo,  on  the  gynvod  that 
k  is  leading,  must  be  made  at  the  examination  of  the  witness,  and  comes 
lee  kte  when  made  fbr  the  first  time  at  the  trIaL— Memphis  k  Gharle*- 
ton  BaOroad  Co.  V.  Bibb.. 4k  fi&O 

4.  Not  m^^eued  heooMIe  taken  Wore  amendment  </  ampiaint,—T)^  tnci  that 
the  complaint  is  amended,  after  depositions  have  been  taken,  by  strlk- 
y%  out  the  name  of  one  of  the  plaintifTs,  whn  was  dead  at  the  oom- 
Meneement  oi  the  avit,  is  not  a  sufficient  greiad  for  the  supfffesshMi  eC 
iueh  d^ositionsi— Jemison  v.Smith. 140 

f.  ^ertonal  attendmee  of  tHtosif,  and  eupfreukm  of  depoeiUBm.'^Bmddi,  Aat 
ibe  act'*to  compel  the  peraoDal  attendance  9f  witnesses  in  civil  cases," 
ftasien  Acre  1869-4,  p.  84,)  d«BS  not  i^ply  to  a  witness  who  is  eeafinea 
iPrjaa  under  a  judKoud  sentence »  but,  ilthefseper  sAdtfithas  hmm 
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madp,  and  the  attt-Ti-iance  of  tbe  witness  can  be  prociir?f!,  the  dtposi- 

tion  oui'jt  to  »)r>  .nrjiroji-^.f^J.— Wtbb  v.  Kelly 34^ 

6.  WJ.^n  d*  >'>^:t:.,i  ,y  ,,;•/,,  ntn/  he  ^/W,7.— Whea  a  pirty  is  cOTipotent  to 
U'stlfy  in  hi*'  ov.-  i  *  w  >r,  hi<«  depo^iti  m  miv  be  ta'tnn,  as  iu  caae  of  other 
witn'?-.s.— i;o;i:-\i  .;r.  M  &  W.  P.  R-iilroad  Co fifift 

DF.TrxrK. 

1.  Ill'tr-  ,,f'  f  ,  'li  '»/k  'h'^'i  fjrl,(Oi '.  awl  eriri'-.i  •■'.m  ci  v:'-'..'  .>.— T^o  siirety 
f»n  a  (b'liuui'  '  u.i  i  \\\.  \  '.>..•  r--':  a-.  <1,  an  I  <^\iniiij  '«i  a.-^  a  w'.w.  rs  for  his 
princip.;'.  oiiHli  •  a  cat;..:!  hy  h'  Ja't«.f  of  u  n-  v?  >..>..  l.-wi.!;  rtJ.cr  ^.'ul 
u:ul  :-ur"i''.it.it  si:..>li.-.-  ;  I'ut  ii  s  j;o:  p.  nii!.  ib'i'  to  or  -o  ij^'  >.:ri  ij's 
i.:imi'  iV  Mil  I'.iv'  '-<  ■•  1,  .i^a'.-i^l  ti,"  o'.'j.'c:i>ii  <•.'  l!ie  o'.)lij<  -.  an  :  .^..k-li.  Jt«^ 
tljo  nui.i .'   »i  *'i'.  I  u  .•  sarety  Iu  ui.-  ^t-  a-.l. — Vv'.jli'D  r.  Iv. Wy S-iJ 

dlsco:>'tl\:'a:sc::. 

1.  /■>;'  •-' ■  ,'v/  o.-  •.  '■'•"/, — A  sumniary  prnopofn'r  by  notire  and  motion 
\\\\\  ho  (]•:-»  .1:  i'l'j  'I,  )vi]rs^  "OMIP  octu-n  i?  ha<l  on  (h«*  n-  tIC"  rJ  the  re- 
turn tcr-i.  :''^'!''  •'.'•'i  t'e  *v-;tay-la\v''  prolilbit^i  the  ^n-ill-o-i  of  jti(l'rnu^nt 
'  at  tl;at  X^tva  :  ^^^  'h"  pi  linti-f  may  kt^^^p  nKre  his  notice,  V»y  having  it 
doc'k-to.l.  a^'forl  i^r  ♦o  iht^  rule  of  practice  adnpf**?  at  ihU  t'-rm.  or  by 
pOMjc  ao  ion  of  Mio  oo'iri  cortinuingita  existence. — K/  r'->-'.^.  X  "R.  &  R 
\V.  Rai Iro  1 1  Co • «» 

DOWER. 

1.  Exic:il  of  wi'I'.-ic'.-  rfutranUnc. — A  plantation,  about  Wvc  inil-^s  diBtani 
from  the  town  iu  uhich  tlie  husband  resided  at  ih»^  time  of  his  death, 
from  he  dri-w  hi-'  ^'ipplies  and  derived  hU  pnt're  inc-.mo,  and  t)ie  super- 
intendence of  which  constituted  his  only  bu.^nf  ss  !s  no*  so  con'-.eC'cd 
with  hie  re>iid.nci=',  (Code,  %  1359,)  as  to  entitle  the  widow  to  lie  j»Fse9- 
sion  or  rents  thereof,  until  her  dower  Is  ofsigned.  (A.  J.  Walktr,  C.  J., 
c?iasfn/%.>~MeAlliflter  v.  McAllister " 3«ft 

2.  JUesM  profitx,  and  fjtea^ure  thereof. — After  dower  has  boen  allotted  bo  the 
widow  by  tbe  probate  court,  she  may  come  fnto  equity  to  recover  dam- 
ages for  ita  det.  ntimi ;  and  the  measure  of  her  damages,  where  tbe  bus- 
band  left  no  descendants,  would  be  one-balf  of  tbe  rejit,  from  tbe  death 

of  her  husband,  until  the  ssrfgnment  of  dower / 8M 

S.  Mlien probate  court  may  assupi  dower. — In  proceedings  before  the  proba*  e 
court  for  an  afesigoment  of  dower,  (Code,  ^§  1860-72,)  it  is  no  defense  to 
tbe  applicatioo,  that  the  lands  in  which  dower H  Bought,  nnd  of  which  tbe 
decedent  died  seized  and  possessed,  are  in  the  posse-sion  of  a  third  per- 
son^ wbo  cUlms  an  nnd  vlded  half  interest  in  tBcm.  under  a  contract  be- 
tween him  and  the  decedent,  by  which  it  was  agreed,  that  the  latter 
shoald  enter  the  lands,  nndcr  the-  graduation  act  of  1854,  in  his  own 
name,  but  for  tfieir  joint  use  and  benefit,  and  with  money  forDisbed  by 
tbe  former  :  snob  contract  being  illegal  and  void,  tfie  person  in  pi^sses- 
rion  18  not  an  aUenee  of  the  deieedent,  and  tlie  fkct  that  he  baa  made  val- 
nahte  improrem'ents  on  the  land  does  not  take  away  the  jurisdiction  of 
the pr^te couri.^-'ftnikh  T.  Johnson.^...,.... w**^ 9^ 
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SASEMENT. 

Sm  Cbancsbt,  14. 

IBRROR  ANI>  APPSAL. 

L    Yon  APMin*  IdM. 

1.  jy«M|)rata»dtemi— A  terae  of  Hw  probata  eo«rt,  w&leb  pw^oHB  in 
iM¥B  be«B  refcitefd  •■  ft&al  tettiemeal  •#  tlie  teeonnti  iiid  Toviob^rs  «f 
the  Adaiftiflirttor  0f  an  iaao^vent  estete ;  whlA  eerreeto  ceHftia  0«]h 
po0ed  erron  mkI  aiatafcet  ia  a  foroMr  8etil«fB«Bi,  Ibe^bj  sIhMvlog  li 
larger  Ma»r»  In  the  «dtfUittrator%  hmtiM  t»  AttHhatton  ameaf  tf» 
«a<litMB»aii*Mai<«alioAM«or  aaCllvfoa&tta  be  paitial  ottt:f ;  aa^ 
hy  whieh  ''ilia  eoMideffad  aod  deareed,''  thai  Iha  elaims  allewed  M 
^  foraiar  sattlemaat,  whieh  were  thas  4eclaf«4l  aatlttecl  ie  a  dlrMeail 

.  of  aigbty  9^r  caat.»  «« ha  p«Sd  ia  fbtt,  aii4  thai  whaivver  mma  shall  H^ 
m^  after  Iha  eatiifaclloa  of  said  altowe4  Mtm^  be  eqa&IIy  di?i4«tf 
among  the  four  jsmar  heirs  of  "  the  aacedeal,— hai  not  tiie  reqafeilea 
of  a  fiaal  daawo,  aod  will  Mt  sopport  aa.  appeil-^Watl's  AdaV  t. 
Watt"^  IMBCrthQl«iei». • 467 

2.  Jf^mdjml0muii  rf  nona^^kmmg^i^  mkj  be  taksD,  irMh  a  bill  of  e^ 
cepttflBOk  (Oads^  §  2S61,)jjiaQ0BBe<iQ«^e  atf  the  aopfpression  of  ^ 
pliiitttiff 's  depaaltioDi  on  moHoe^  befors  the  trial  is  entered  npott.<«- 

ty.  lt>4y.F.  ftrtffeadO^ i«« 


II.    BoK«^4»otaiMMrf  v«»iia0Ta. 

3.  Ssauity  for  costa-^^o  tppesl  fron  a  judgmsnt  of  the  c!rea  t  eoart,  ^\sh 
misslag  a  petiliott  for  rcAieariag  after  float  jadgment,  (Code,  §§  S4(f7- 
15,)  the  saretj  on  te  wftrttdiu  boodv  being  ft  party  defeodant  to  the 
jadgaaat  appealed  flroa^  caanot  beooHe  a  surety 'for  the  emts  of  the 
appeal ;  aod  il  tere  la  M  other  snrtty  fbr  the  eofita^  (Code,  g  8011,) 
the  appeal  «Ht  he  diaalased  on  uotioaw^DtTls  ▼.  McCampbeH 58S 

ni    Piuttrrica* 

.4.  'WKaJt  is  revwAk.'^ln  oItH  causes,  the  ^appeUate  court  wilt  not  notice 
any  assignment  of  error  which  is  not  insisted  on  !n  the  argument  of  the 
appellaoi'e  cottaseL— MeOUl  t.  Moaette , 285 

6.   Whai  is  tnaHabk  to  j^bxniiff  in  garnishment — The  allowance  of  a  set- 
off elaimed  by  the  garnisbee,  against  the  claims  adnrfttcd  by  bim  to  be    . 
due  to  the  defeodant^  or  to  his  traosferree,  is  not  a  matter  of  which  tlie 

"  pluntUf  can  complain  on  error,  when  the  record  shows  that  he  con- 
tested the  traosferree's  right  to  the  chums,  and  that  tbe  jary  found  the 
issue  in  favor  of  the  transferree.— Union  India-Rubber  Co.  v.  Mitchell,  817 

6.  Wl4itis  avaUaUe  to  exeeiOor  or  administraior.^An  executor  or  adminis- 
frator  cannot  complain,  on  error,  of  the  allowaBce  of  coapensation  to 
the  gnardian  ad  litem  of  the  Infant  distributees,  on  fiaal  settlement  of 
his  acoonnts  and  voochmrs,  siLce  he  is  not  thereby  prejudiced— Ander- 
son's Executor  v,  Anderson's  Hebs 613 

50 
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7.  Errvt  wUhout  injury  in  admission  and  subseqtient  vJthiMW^  ^'cHimte.^ 
The  erroneous  admisi^ion  of  evidence,  tibich  is  afterwards  witbUrawa 
from  the  jury,  and  whi.h  tbej  are  expressly  instructed  by  the  court  not 
to  regard  for  any  purpose^  va,  at  moat,  error  without  ifijtiry, — "VTilKaros 

T.  I?e  y -....22© 

8.  Sm/^  in  admlmon  of  raotundant  /:ii<A*n«f.— Where  the  probate  of  a  will 
is  stiowa  by  a  transcript  from  the  records  of  the  proper  court,  duly  cer- 
tified, other  parts  of  the  trAOBOri^  oOntii&teg  entries  reUtiug  to  the 
testiKOdV  edtjkte,  vhi«h  eau  haTe  no  other  efieot  tbaa '  to  atreogtlMi  tbe 
coiu^u&ioa  that  t^e  will  wae  admiUud  to  probate,  are  merely  rtcfnndaut 
evidence  j  .and  their  adiiii:»aipn  as  evideaoe  is^  at  moaft,  ^rvw  vitbeui  lih 
jurj^^JeuueoD  7.  Siui|h.,,, .«.« 140 

9.  Suimt  in  suMtUning  dsmwrtr  io  npecMi  jiktt, — The  eofitoiMiag  ol  a  demov- 
rcr  W  a  u[icpial  plea.  U'errooeoos,  ia  ao(  arailablc  to  tb^s  defeoiMii,  whea 
the  itcDrd  ^bowa  that  he  bad  the  fuU  beaefitof  the  eaiae  del^ease  sader 
the  gi^ueral  iiStte.*-ICaxiaady  T.  Itaosbert 814 

10  S(m^  w  iej'uaal  <^  ebtafB  osM-^-^iaee  the  etatote  (Code,  %  2»^$)  im-  • 
peraifcTely  roqmrrft,  UmU  a  eber§e  W.lbe  Jvry,  if  .eovreo4  ««4  aot  ab- 
BtrsAi  Uku«it*be  fkvi»B  id  ibe  lawiaflift  ia  vhioh  it  b  a^cd,  the  doetiine 
of  error  wttboa^  mimy  mmmi  l^.af)plied  to  4he  yefaaaX^f  evthiC^iHrge^ 
-akbough  the  legal  pro^ition  embraced  h»  it  was  mxheJMMkj'tMXLmA- 
ate^  ki  «D0tbey  olMMrge  gt^ea  by  tkie  MmEk^F^ly  v.  McGaU.  •<.....*.  M^ 

11.  PamiitifUoam/aoQfiif  ruii/^^of  pmRimrff  ctmrL^-iU.  a,  pietete  amat, 
wheM  the  eerreeteesa  of  Ibe  4*ili«ff  bf  iWpMM^  ^i»t<4e|i»iid8  m 
tip  pro9i»  and  tUo  reoord  doea  nat  p»rp»rl4»  mik  ot^  Mi  i^bM.  mtHmm  • 

'   oa  wh  oh  the  probate  judge  aeted,  the  appellate  court  will  presuoie 
thai  his  decision  w«i  jwtiM  trr'  Ihe  evtdttiee.-^Wapd  t.  Camerou-s 
•   Adittla.. •..,*•..* ..*... •.^..•••.4 •..•.* -  §22 

12.  Sumtr^Wkau-tk  obaine  ieregueeted,  which,  on  thi»  faeta  h^petbatioi^ 
ly  etet«d,  assorts  %  coneot  legal  ptqpo^iwm ;  bii4  theit  laete  silfht  be 
met  fuad  avoided  hf  priof  ^  othfr  iail»«  wbieh  woM  nsadifer  the  e^iai^ 
erreiM«we,— f  tbetiiU^ef  eaefe|>ti«iia  4m8  not  p«Ff*]iii  to  aei  out  «ll  the 
evidence,  the  appeil^te  court  wlU  ppesame,  ia  ^vor  of  tbo>rnli»g«f  te 
priaary  court,  that  such  additional  faets  were  proTcd. — McLemore  v. 

.  NvekoUs ...rv 601 

13.  Satne-^o,  the  iippellate .  Will  pre^ttBie  that*a  oharge  givea  y^u  not 
abstract,  whea  the  bill  0(  cj;ceptioQ8  does  not  pujrport  toaet  oiU  all  tUe 
eyideace , 591 

lit.  iS'ume.-^M'bca  so  pleas  appear  in  th^  record^  the  appellele  court  will 
preSTune  that  proper  pieas  were  iUed  to  let  in  the  evldecee  which  tbo 
I^rima^y  court  admitted. — Wynae  y,  Whisenant %&% 

16.  Same,— hi  a  criniiaal  cas^,  the  appellate  court  will  aot  presums  ti^tfr 
the  j^isoner  was  tried  aod  eeateoced  without  an  inciic^racDt,  slivplf  be- 
cause the  several  flaioute-eotries^  lowing  the  trkd,  eonvietion  and  sen- 
lence,  are  copied  into  the  transcript  before  the  indioUBent-^Gawley  t. 
Tbe  State , , 69 

16.  Pjesufm^tion  <tf  ij^uTy/ram  en*0r.— If  evidence  is  errosecWy  ezcLaded 
by  the.  prima£jr  court,  ou  a  single  speetfied  gronod,  the  appelate  court 
will  presume  Injury  from  the  error,  altboi^  It  appea^  that  the  otI* 
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deiio0  ^iHs,  pfima  facie,  UaAmyaiuWte  ^  ftllotker  grmiT\A,  ^hicb,  if  the  * 
objeetioft  \mA  tlk«ise  bees  t%kitA^  migfirt  hme  beeo  v^vftted  by  tbe  ifilro. 
dttctfa»  rf  ether  ey.d»»»»^— M<>iwt>j  V  Ato>  v.  Mtetin Y71 

17.  ^HMf ..-«»der  lb»  Ood^^  ($  MM,)  iT  pliiiaiiff'  awtiidfl  Me  eoApiaiBt, 
aflv  tW  «Mit  ktM  MBlaiftoA  »  deinttrv  »  to  th«  Migtaiil,  Mid  ifroce  -da  " 
to  «fml  M  the  s9Ma<ed  0omfpM^%i  ^  ^^  ^^  Ihawb^'Viiiw  fai«  rig^t 
to  w^ii^a  M««o9  ttM  jttOfaeAt  o».  thi»  demci^^v^  wAtst  tb«  'r^tord 
iBlK>i«sti)iit,  in  coQHdQuonco  of  the  auendmoi^  he  emti^drl  oo  tojnry  ly 
that  judgment.  (OverrellB^  Shtppon^  r,  SkdUm,  t4  Atii.  662,  end  lim- 
iting StdifUffM  T.  A^ewmm,  M  Ala.  BoO,  tt  cftsce  eenimeiioeil  bifor*^  the 
CodeV- WiJIieow  ▼.  Ivey WO 

IS.  />aina7««  on  i9^»'maNce.**'Oo  the  ftfHvoMHice  <if  ft  jAd^eet  ^\i\c)\  bee 
been  euporfieded,  <Oode,  §  9Mt,)  the  t-^n  per  cent,  daeaage?  ahou)f{  be 
computed  on  the  anioaot  of  tiie  oiij^iiuil  jodgment, «iid  not  on  that  ectvi 
Avith  the  hitiereflt  thereon  «p  to  the  litte  of  t  e  afitrmance.^liftwrence 
▼.  Jones .^ 91*1 

MTATES  OF  DKEDENTS. 

I.  AdoaacgmenL'i. — ^oaey,  or  property,  giran  by  a  parent  to  a  cbi^d.  will 
be'pr^'Bumdi  to  have  bceu  Intended  asau  advancement,  unless  such  pre- 
eumption  it  repelled  by  the  nature  of  the  gift,  or  by  otbec  evidence 
ehowing  that  it  was  intended  as  an  absolute  gift.  To  show  that  an  ab- 
&o!ate  gU  t|  ftnd  q^t  a  msm  a4Yia>omMit»'w»a  lAtcAdedf  the  48onUmp«ra-  « 
neqwf  deeianti^mi  of  the  pftmtA  mm  idAii&iUe  eviid«»e«  for  the  ehild ; 
*'  and  when  the  <)uc;stioa  ariaes  between  dialributeeiK  there  i^  fDu^h  r«a- 
eon,  aa  well  ae  autbosity^  ia  eupport  of  the  propoaitioo;,"  that  the  fiuhse- 
.im,e&t  dvclarutioiid  of  tbe  paveiitv  e49r«««iTe  of  bis  inleiitioiii  in  purting 
wit|k  l^e  »f<>i»*r(#^  are  admiaaibie  dodenee  fi>t  the  aeme  pturpeee.  But 
,  ia  thiaeaae,  coacediog-iba  admMeihiity.<iC  i«Qh  9i»b8«qu«»t  dechuaaUoi»» 
aod^efieidering  thei»  iiioonneofcioa  wiih  the  other  Uots  proved,  tiiey  are 
not  atdhvioQt  lo  t^bov  that  the  primary  eoort  erred  in  deciUiiig  that  tbe 
prcytriy  was  inteuded  ea^n  adv^ooaiM^Mat.'^Atttrey  v.  Ajatrey-9  Ada'c^  &42 

.  2.  SatMi  «/i  ou^  <y'  p^riiid  vHutac^.-^In  otmii  oi  parti^  iAlestticy,  ad v  nBce- 
meftle  are  not  required  to  be  brought  into  hotobpot,  (Code,  §^  1582,. 
159d,)  t9  entitle  the  partiee  to  rtiate  i»  the  property  undisposed  of  hy 
the  will. — Grceue-8  Executor  v.  Speei:  an4  Wife. . . . .  .^ . . ^  .s. 4^0 

.  8.  Wifhio^'s  qwraiMm.  ^  A  i>¥utatioa^  about  five  miles  distant  fi»OA 
the  towu  in  wbieh  the  httsband  resided  at  the  time  of  bis  death,  Irom 
whi^h  he  drew  bis  wppUea  aod  derived  hi?  entire  income,  iiud  the  super^ 
iDteudeuce.  of  which  coqs|it4led  hie  only  bus-neas.  is  not  so  conneoted* 
with  his  residepce,  (Code,  §  1359,)  as  to  entitle  the  i*idow  to  the  poseee- 
sion  or  reuts  thereof,,  untU  her  dower  i*  M^oed.    (A.  J.  Walkbb,  0.  J.,. 

^«M»)^^.)— McAllister  v;.  MeAlUster , I.....  %& 

4.  SuituU  of^nohKlaint,-^A,  claim  agajaet  the  estate  of  a  dec4aaed  person  is 
'  barred^  uoless  presented  to  tbe  personal  representatiye  within  eighteen. 
moB^safter  the  grant  ol  letters  testamentary  or  of  administration. 
(Code,  §  1883,)  uotwitbata&ding  the  foil  are  of  the  personal  representative 
to  give  notice  to  creditors,  asjreqttired  by  the  statu^.^Bank  of  Usni-^ 
gomery  v.  PlannetVs  AdmV, V  t 
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5.  VaUdityj  of  ordtr  ^  aaU  h^  pr(fb§te^ottn,j\r  Smmn.—kn  tHar  «f  thft 
probftte  court,  for  the  «•!«  of  ft  dtteteit's  tedi  for  ike  purpmt  of  dif  i- 
•ion  amoni;  the  heim,  olitaiiied  ky  •&  stefaMstra/ltr  dii  6oni8  nonfefrily 
ftppoifiitod,  is  imI  rtadarcd  void  bj  Iho  piter  draetMt  af  llio  Itod  to  Hm 
hein,  the  ptywent  of  all  iho  doMa,  «ad  tb«  dlsMKiliMi  Of  tbo  ponoMlty 
by  tlw  atoiaistnAor  fin  obiof  (  atthoagh  1km»  laoto  siagbt  wMMlitaiB 
goad  gromnds  oi  oiqoclws,  u  the  pBobaio  «Mirl,  to  tiia  gtmMn$  of  Um 
ordor.^-Wataoii  ▼.  G^Uhm' Ad«'r ,....  »M 

6.  DiUribuUon  <^  tftate  by  »metU.^'WhKo  the  elares  balmigiDg  to  a  dt  ce- 
dcat'a  eatato  rcuaia  lui^vided,  after  the  pajiseai  of  bis  debta  and  the 
ilial  settlcmcDt  of  the  admioiatration  on  hii  eatate,  and  era  after  ^ratda 
divided  by  conaeat  asiang  the  aeveral  diatrtbvtees,  who  execute  recip- 
rooal  oooveyaooee  te  each  other  lor  their  reapeetive  aharea  ;--tbe  hoa- 
baiid  of  ette  of  the  feiMle  diatriboteoa  therebj  aequrea  a  eooiplete  equi- 
Uble  title  to  the  tiavea  allotted  to  turn  and  hfa  wiCa;  aad,  oo  hie  deaths 
while  thas  !q  poaaesaion  of  them,  bia  personal  repreaentatire  ia  charge* 
abbe  with  thrm  aa  belonging  to  hta  eatate. — Anderaon'a  Executor  ▼.  An> 
dersoa'a  Heirs 61ff 

See,  also.  Executors  and  AoMiKidTRAToRS. 

ESTOPPEL. 

1.  By  6onaf.^The  earetlea  en  a  b«ii4,  w%teh  feeltoe  that  €Ue  firfn- 
cipal  obligor  ^haa  been  duly  eleeted  intcndant  of  Ibe  town  of  O..  and 
ie  thereby  made  ex  ofido  a  juatice  of  the  peace,**  are  eetopped,  whe& 
aaed  oo  the  bond  for  the  default  of  their  prfncfpal,  from  allegfn.s:  th^t 
he  was  not  a  JaatSoe  of  the  peace  ;  it  appear!^  that  he  waa  ^t  least  a^* 
justice  defmOOf  and  reoeiTed  mueh  baslaeta  as  a  JtAtiee  oft  the  falfA  and 
credit  of  the  bond. — Williamson  and  McArtbnr  v.  Wo<^. . .- Ml 

*2.  Sam€y  and  «ft  pcM.'^A  delivery  bond,  executed  by  the  defeedanthtdM*' 
ioue,  which  does  not  recite  any  laot  showing  that  the  defendeat  had 
posseaaion  of  the  property  at  the  eervioc  of  the  writ,  doea  not  eetop  Ma 
from  ehowing,  in  defense  of  the  aefleii,  that  he  ^d  not  have  th«  poease- 
bIoq  of  the  property  at  thaV  tiae ;  vor  does  1^  g^^og  of  sveh  boftd 
operate  an  estoppel  enpaia  against  hHn.--(Bxplai&ing4Dd  limttliig  Wdlit 

V,  iojij?,  16  Ala.  186,)— Miller  v.  Hampton * M7 

.9.  Ljf  iud. — At  common  law,  in  the  absence  of  an  aotoal  delivery  of  the 
property  itaelf,  a  gift  oonld  only  be  eonsammated  by  deed,  or  other  in- 
atrutnent  under  seal ;  not  because  the  delivery  of  the  deed  if  as  held  a 
aymbolioal  delivery  of  the  property,  bat  on  the  principle  of  eatoppet.-r 
ConncR'  V.  Trawick*B  AdmV *«• 

4.  By  j^tdgntgnl. — On  the  execution  of  a  writ  of  inquiry,  after  jndgtnent  by 
default,  ia  trespaaa  for  taking  personal  property,  the  judgment  by  defiaeit 
estops  the  defendnat  ft'om  ahowiog,  even  in  mitigetioo  of  damages^  ^tt 
the  plaintiff  had  not  such  a  tit'e  as  would  authorise  %  recovery ;  yet  he 
may  show,  in  miiigattoo,  that  the  plaintiff  waa  not  the  owner  of  4he 
property,  aa  that  fact  ia  not  necessarily  Inconsistent  with  the  plaintiff^ 
right  to  recorer,— Steirett'a  Bseoutor  v.  Kastef 4W 
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KSTOPFEL-coKMifuiD. 

fv.  CbNdiMiiivRfW  (?/  odmiiMon  tiM^jPrnA^-^WbeB  %  bill  io  obaucerj,  under 
o«tb,  la  offt^red  in  evidence  against  the  compIaluiDt  iaasttbseqiiaBt  i^uife, 
he  m  not  Iherel^  estopped  ftom  denying  its  aT6rn6Dl9.-^]feLeoi0rt  ▼. 
Nuokolb 491 

E7IDBNCK. 

L     AnVISSTBILTTT  AlTD  RxLSTlKCT. 

1.  Kfi^ancp  ^  evidence  m  quetUm  qf  n^liyatee  hjf  common  carrier, ^-Jn  an  ' 
actioA  against  a  common  carrier,  to  reeorcr  damages  ijv  injoHes  to 
goods  shipped  hr  sea,  (or  where  tbo  same  matter  is  relfed  on  as  a  de- 
fense against  an  action  by  him  to  recorer  freight,)  the  fact  that  similar 
ffoods,  shipped  bj  sea  to  the  port  of  delivery,  usoalljr  arrlred  safe  and 
ooinjured,  wonld  be  admissible  evidence  against  him,  as  a  oircumstancc 
teodingto  show  tVat  anj  damage  by  hrealtage  was  the  result  of  negti- 
gMice  on  his  part;  and  e  converto,  the  fhct  that  sueh  goods  osuailj  ar- 

'  riv64  in  a  damaged  aiid  brolcen  condition,  is  admissible  evidence  for 
him,  as  tending  to  show  that  the  breakage  was  not  the  resoH  of  nt'gti- 
genee  on  his  part  (Hzplaining  and  1  mitin^,flr8t  head-note  in  C&ra^y 
▼. /ii^»,M  AIa.SS)-6teeleik  Bnrgpss  v.  Towaeead SOt 

2.  Seamy  on  qamikm  i^  care  or  ne^igenre  in  trtaifwni  cfdervc  — One  of  the 
questions  in  the  ease  being,  whether  the  purchaser  wu  guftty  of  negli- 
gence in  hlsHrealment  of  a  female  f<f«ve,  during  the  time  she  remaiaed 
io  Ms  posassslon,  h  -fore  he  tendered  her  back  la  the  vendor;  and  it 
Imring  been  proved  that  the  ekve  w«s  badtj  bvmed,  while  rn  bis  pos- 
aessioD,  by  the  seefdental  explosion  of  a  laid  lamp,  whereby  her  value 
was  greatly  impaired,  and  was  aflerwardi  sent  hj  him,  by  the  public 
stage,  to  the  place  of  the  vendor's  reside«ce,--lt  is  permissible  fy  him 
to  prove  that  the  slave  violated  his  orders  In  nsing  the  lamp,  anl  that  , 
1^  was  advised  t>y  a  physician,  whom  he  consulted,  that  he  might  send 
her  by  the  sUge  with  »afhty.— Stone  ^  Best  v.  Watson ?S6 

3.  Proof  qf  vatuc  ef  davc-^ln  ascertidnfng  the  purchaser's  damages,  re 
^  suiting  ftom  a  breach  ef  warranty  of  the  soundness  of  a  slave,  proof  of 

the  Tatue  of  the  rfave  a  ftw  months  after  tlie  sale  is  admissible,  as  shed- 
ding Ught  on  Ae  question  of  value  at  the  time  of  the  sale ft6 

4  Batru.S^  slave  be^ng  described  in  the  hill  of  sale  as  a  seamfftr»  i«,  it 
la  permiMlbie  fbr  the  purchaser,  in  an  aetlon  to  reeever  damages  on  ac- 
Cputtt  of  her  unsoumdness,  te  prove  what  wonld  have  been  h^-r  valne.  if 
somid,  ''t^khig  Hito  consideration  the  fact  that  she  was  a  good,  No.  t 
seamstress  ** SSS 

6.  Same. — In  provhig  the  valne  of  a  slave,  a  witnera  cannot  be  aftowed  to 
state  what  her  valne  would  be,  "if  she  possessed  the  qnalltles  which  she 
wii  routed  to  poeseSB.'* f85 

6.  Proof  of  medieeU  6r0,  ns  part  of  damaffcfs. — 1%  '  is  permissible  for* 
the  purchaser,  in  an  action  to  recover  danAges  on  account. of  the  nn- 
soundnefQ  of  a  slave,  to  prove  at  whose  request  a  physician  was  called 
into  the  slave,  and  as  wfao^e  property  the  physician  attended  her  ;  but 
the  piiysiciain's  accoutt  for  services  rendered  to  the  Slave,  which  was 
paid  by  the  purchaser,  is  not  admissible  evidence  for  him,  until  it  bae 
been  proved  that  the  services  were  rendered  as  cbargedi  for  tite  treait- 
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;ncfii  of  H  4i9e»>e  exiHtio^  At  tile  Hme  of  roe  tale,  and  that  thechargw 

were  correct , . ,  S36 

7.  Jit'frpanfff  of  evidence  iti  fretpw.^m-ln  tre<9pan  for  an  aesauH  atd  bat- 
tery, A»d  for  f.iL*M>  iiupriMQioeot,  eri  ieuce  of  aa  arrefit  ao<i  impriaoD- 
uieut  tritbout  legal  process,  or  unier  legal  process  which  U  void  on  ifc* 
luce,  !<«  relevant  aad  adiiiiBsible  ;  tccM,'Si.^  to  evidence  uf  an  arrest  and 
InipriHOumcnt  under  procMb  which  is  uot  void  on  its  face. — Williams  y.     • 

•   IvLj ; 198 

a.  *S''  w,  't#i  iiiJljaittu  of  damogts, — Ou  thfi  uxccution  of  a  writ  of  ^n- 
<iuirjf,  iilttT  juJ^  ..».Qt  bj  defauUj  in  tre^'pass  for  taking  peraoual  prop- 
erlj,  tho  fuel  that  the  property  wus,  at  and  l^rore  the  1  vy  of  the  cxc- 
cntio'^,  wh'oU  eoubtltotcd  the  trespass  ccxuplal^icd  of,  in  the  po.-^'&aioa  of 
the  dufc'ndiiit  >n  t'xccuupQ,  is  compitcDt  evidence  fur  the  •icfcodaiit,  iu 
uiiti^utiou  of  damages,  as  tending  to  show  that  l;e  acted  \n  go  'dlaitb 
in  having  tV.e  levy  made^—Sterrctt'*?  Executor  .v.  Kiut  r 404 

9.  tSurii  li  action  fvf  hrcach  of  pronunc  to  mat'ry  ;  wduclioiu — If  evidcace  of 
&educt;ou  c<iu  bu  received,  la  aoy  case^  to  aggravit^^  tiie  damages  i^i  an 
action  lojr.a  breach  uf  pi'yiuiee  to  marry,  it  ia  only  wh<re  the  seduAMou 
/ullowi^  the  p^omiiie,  ai»d  ia  efTecied  by  meow  of  it :  ieductiou  prior  to 

1  he  proiui-c  ie  uot  adiLit«iuIe  avidv^icc—  £i<py  v.  Jouaa 454 

10.  Sivk;  j)ijlnUJ''s  want  ^'  JuutUy.-^MVi  ot  fornicaiioQy  committed  by 
the  plt»luciil'  ]>ric)r  to  tlie  deieodant'a  promise  U>  marry  hcr^  »iif}  in  uihicU 
the  dt^cudaut  hiti^.^clf  p4irtici|»teU,  ara  not  adoiii/BslU^  fjfvidfiioce^far  him 

in  ii^iti,^ation  of  Uie  damages.. , •..»•««.  .^.t. .........  ii^4 

11.  Sutucf  ifi  uclii/ii/ui'  ui^rJiQwmif'lfifuK''^  iui  action  to  rceoV4;r  daoi^^es  fur 
ovei'Us)aiuj{  l&nds^  a  rucovjGjry  casuoot  be  bad  for  i^ijuiius  accru^iii^  after 
tba  commcuecueut  of  the  auit ;  but  ovidi^po^  of  ancb  lu^..iivs  i$adinid- 
»ihle«  wim  a  viun-  ef  uUordi^g  iuforiQ&tiou  to  the  jury  of  tb«  cuuae^ueu- 
ce.s  of  the  diyerviuu  uador  ftiuiilar  cif:oain6tauc(»  bc^oia  t^uit  brought. 
Polly  V.  ^cCall ...,...., 24(> 

12.  JitUr  incy  ij'  <•.■  idcHce^  iii  luAMT,  aluMianQ  time  of  slams  doU/t.-^liX  trover 
^by  the  wite.  ai\er  tlM$  death  of  the  faiifibMMl,  for  Uie  cooFeralou  of  a 

^lare  belongiug  to  her  statutory  separate  estate,  which  weut  ijito  the 
ilefcudanl's  posst^*^ioQ  uoder  a  mortgage  executed  by  the  hui^band  wtt^-  > 
out  authority  of  ]<iw,  and  was  acci<leutal]y  drowoed  while  thus  in  his 
posbei^Niou,  it  1-  M  UoUy  Lminateriai  whethg:  the  death  of  the  alave  ou* 
curred  before  or  after  tiie  death  of  the  juiabftod ;  coxm^^^ueutly .  th<^  ex- 
clu«iou  of  evidence  beai'iog  on  that  questioo  is  uot  a  matter  avuiLable  ou 
airor.— ratiersou  v.  Flanagan 42.^ 

13.  Frw^'  qf  dcinand  by  Ju<}'jn\i&»JL  a^ii  receijd-. — ^In  aa  ivction  by  t.  e  bailee  of 
go^'ds,  ag..in«t  the  owners  of  a  steamboat,  for  oegligeuce,  the  fact  in 
issue  being,  whether  the  ownera  of  the  goods  had  deoiaudod  uf  plaiutilT 
eo9ipen!:atit  u  for  the  damage  sastaiiied;  the  record  o  a  judgment  re- 
covered  bj  them  ugaio^t  him,  k>r  the  iqjuiy  to  tbeii*  goods,  aod  their  re- 
ceipt for  the  money  paid  by  him  iu  satislaction  of  their  demand,  aie 
competent  evidence  to  prove  tli'?  demand — MoGill  v.  Monctte 285 

14.  jTicdi^ndiUit  tvidence, — Where  the  probate  of  a  will  is  shown  by  a  trans- 
cr.Rt  from  the  records  of  the  proper  courts  duly  certiiied,  other  p»irU 
of  the  transcript,  containing  tnt^'ics  relating  t<i  the  tecJtntoc's  estate. 
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whltb  «•&  k^»  m  •Mmmt  flflboft  ihm  U  rtgfgthm  Ike  ««MWiBi<i»  tk44 
the  win  was  tdAitted  Is  {NCObaM,  are  raereVy  Mdufidiuit  evidenee ;  and 
their  •daamaiea  a«  erklaBM  is;  at  moat,  trror  irHhout  lojiif  j  — Jettiaon 

T.  S«lth..,/.. ....» ., MO 

16.  JJomidde  ;  admisnbilit^  qf  characttr  ^  du\utti»  m  ividcfieef^r  pfoaeculi$ni 
On  a  trkl  for  ahrdary  tbe  prMeautio*  easBot  adduce  erideaoe  of  Ibe' 
peaaeable  obnmifter  uf  kira  deceaaed,  wina  tt  bas  set  been  ancailad  by 
the  >riaaBer.-»-Bto  ▼.  The  State. 0 

1 6.  /MurMny  rtii0tmt$  v^erakjp  ;  e$idt$ite ef  v/iiamaftr.-^Uadcr aa  mdic ttiM«t 
for  4li9t«rbla^  reil^toim  worsiiSp,  tbe  defend  at  bag  a  right  t»  ad^ocd 
eTi^nce  of  hia  ^oed  ohtracter )  but,  ofltl)  be  bat  dooe  so.  ihe  pvoteea-  ' 
'tioo  cannot  pM#e  V\k  bad  ebaracter  ae  a  diatwfoei'  of  puMie  woilbip. 
HarrUoil  v.  The  Bute. il 

17.  EMmot  <  eeA«r  Mt9  of  diiAiridn«.^B^i^ae4>  of  the  fkct  that  sim- 
ilar ae^s  of  d4atiirbfliioe>  ha  I  beee  purpetrated  bjr  other  persons  la  the    * 
same  eburoh,  wiClioat  obfeetioa  or  Dsiive  <m  tbe  paat  df  tbe  menbOTS,  S% 
irreUTaat and  baaAadsaiMe......... %\ 

18.  Ffwf  qf  yiaJaicsw-^Uador  aa  indicUaetit  fer  a  Baiwaice^  in  aeilittg  a»d 
famUhing  uawbolefome  water  to  an  entire  commuuUy,  tbe  prosecutioB    ^ 
may  adduecy  etridenes,  sbowuig  the  deleierioaa  eibcta  at  x!^  wOer  os 
p«rtiealar  pewaaa»  membaia  of  fhe  conmqaHy,  sat  naaaed  ia  the  la^ 
dictaMnt-^StCfn  r  Tbe  Stake  SO 

19.  yi^liffetU  ireatmmt  i/  dttne;  rdevaneff  qf  evidoire^  tfa  thottin^  qutxntitfif 
ineta/unMhtd  tec^<9«dflni£'««Zai;e«w->-Tbeiridiet«:eBtiia7iBgbeeu  tnaad  ia 
Jday,  1800,  and  the  profMnlioik  baPiiag  fflrored  tha«»  in  the  j«ar  18ft»,  all 
tbe  meat  oa  Ihesletsodaat'tpiaBlatieB  waaooaamaed  bymidfiiiaiaMr,  aucl 
tbatasealiraa  afterwards  aapplied  to  the  ptolatii>li  front  hU  re>ideaoe,v^ 
H  ia  6ompateDt  for  thedefeodaat  to  prove  Ihal^  ii^  December,  ftdM,  (ool> 
side  of  tbe  lime  Aovelod  by  tbe  iodioliiwBt,)  a  apecified  aumber  c4  haf* 
wr  re  bilted  oo  the  plaadatioa,  Ibo  meat  of  whiiii  waakepi  lboii»for  tbo 
use  of  tbe  alaves.— Ohoelfr  t.  The  Sloka ^....iw >07 

li    Admission,  OowtanQXs,  DECLiBATioKa,  Ru  G&st/e. 

20.  AdmiBsiam  tt^tdnsi  Hiiereat.-^Th^  declarations  of  a  person  who  his  the   - 

.  possoiston  of  slaves,  to  tbo  oftet  **  that  they  bbd  been  loaeed  to  biib  by  " 
the  widow  of  fi.,  slid  were  heM  ondeT  the  wtll  of  8.,  to  be  retnriied  at  * 
•her  deatH>  to  bo  ditiAed  at  dbreoled  by  aafd  %iK,"  &i^  conipetent  ct{' 
denee  aeaiost  a  sa^porohaeer  from  bim  by  snbaecitKnt  contract ;  so  aTso 
are  hia  doelarattoBa,  *<  that  Aore  woe  a  dlspote  about  the  tHte,  aod  He 
woold  only  sell  such  Uile  as  be  got  ttook  the  sheriff;  as  he  wjo  inforiied 
t!iat  the  heka  of  S.  would  cbdmlboai  at  tbo  dwfh  of  his  widow.  "--Jom*- 
son  T*  SmHb. nO 

21.  AdmiMsQ/Ji'y  of  tubxqnvd  declaraUom,  ayfUmUory  of  admts^tmi,  -^Plain  iff 
bariag  provedytbal  the  slaves  lo  eoatroTetsy  were  not  inetnded  by  tho' 
defeodaat  to  the  sobodole  of  Jiis  taxHbio  pfoportiy,  ^biobwae  rendered 
to  the  asacflsop  oo  ootb>  and  were  iaotuded  in  ^  schednle  of  the  pbiiti- 
tifiTs  property,  whieh  was  given  in  at  the  saaM  time  by  his  foii|  hi  the  ^ 
defendants  presence ;  the  defendant  cannot  be  allowed,  for  the  porpoic 
of  rebntting  the  prcaumption  arising  from  this  evkence,  to  prove  tbol 
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ht  afttriTftrdf  eorrooted  bit  iskfiule,  m4  wIm^icmmw  1m  th— ifwimqfl 
to  iho  a?8CMor  for  his  fonasr  eondvot ;  aod  th«  Itel  Ibai.  «rh«a  ftrat 
giriog^  ia  bis  schedule,  *^  liked  leave  of  the  aMceeor  te  tomet  aoy 
mistake,  and  said  eomething  about  gettiag  adTtce/^  does  not  affect  the 
pri>ci|ite.-.McOeheeT.  Mab90».. .• n% 

^3.  AsUmiaAiiiiif  of  parttft  dtdarfHiemt  m»  eoidmot  for  Atfk-^She  d^dpn^ 
tione  of  a  par^  H^,  prima  facit,  not  admietiUe  evideaca  te  Mb  ;  tad    • 
the  fact  that  a  witoesa,  wheA  croas-examiued,  "for  the.  snto  pocpoae  «f 
cootredict  Bf  him,'*  touehtac  his  oira  decUratkme  at  ii  yvrtiealar  tiflM 
aad  idaee,  itttee  *nhat  he  oaaBOt  aoswef  tha  quealUft  liithfpaU  gvfhig  ^^ 
the  dedaratkiDe  of  the  detedairt  nude  at  the  eanaa  ttina,"  ia  oat,  «f  iv    « 

,    self,  ralloient  to  show  evrar  fai  the  eselQaiMi  of  the  defeadMt^a  deetva-, 

noiw... •.*•... m 

2d.  IMaraHMu  e^iqgUmahry  of  jpoMMwa,  aari  lUfomd  tt<d|«it.-^*X)iec|ar8tiQ«8» 
m.ide  by  a  pofaoa  who  hac  the  p^eateaioa  «l  a  alarfls,  l»  the/.e|bet  ttet 
he  bold!  imder  a  will,  and  daiw  mMjr  a  li£e*eetft(e  fta  Hia  dHiye»  «r«    . 
eompeteut  eTidence  on  the  principle  of  rei  ^foieat,  tad .««  adanWeaa 
igikMt  iBlwtr,  wilhMl  Iha  peodaattom  of  the  wMi^-^Patliiia  v.  Fkn-    . 
•g«i ♦.. 4M 

24.  Dedaratutu  qf  vender  tatikit  adminuinMtor,  e/bw^  ffAuaf  omI  jnoW^ 
to  nmke  m$.-^la  aa  aotiaa  ana  tMe-bood,  agatost  Ihe  pavaonai  vepia^ 
•enuuye  of  vhe  vendor,  the  declaratieoe  of  the  reader  In  Me  llfe'tiaM, 
and  of  the  d  tedant  after  his  qoalifloattoa  as  odmlnlitMlory  ahowlnga 
refMal  wa4  ioability  on  the  part  of  eaeh  to  iB«ke  IMe,  are  eeiapetea* 
e  Ttteiee  for  Che  phdntift^Sedeirt  Ard«'ff  r.  Salth MS 

t6,  Aimu9i(m»  €f  cegttU  quetrmt  admimibU  tiffamti  tm^m.-^hk  aa  e«lioii 
broaght  hj  the  trnatae  oi  a  aatfied  vooiia.  eiiiag  te  her  w%  her  aA-    • 
miaibae  era  eompeteat  erideaM  agiiuel  hiM.^]fAenMm  ▼.  Ifaokem  Ifl 

26.  A^mitMiUff  <ff  biUw  eAenfteiy  at  mdmce  in  m&Aer  9mL^k  bill  la 
ebaaeery,  s«rofa  te  b^  Ite  aoaplahnjat,  Is  eoffip^tent  erfdenee  agahist 
him  ia  another  euit ;  aad  the  fact  that  the  eompUhiaDt  is  a  fim  ^^iteri^ 
suing  by  her  next  friend,  'docs  not  raiy  the  principle 6tl 

27,  Chnclu$ivenfff9  of  ntdi  admission. — When  a  Wll  in  chancery,  nnder  oath,   . 
!i  offered  in  eTideace  against  the  covplaf  tiaat  in  a  eaheeqaaat  a#i  ha  ia 
not  Ihereby  estopped  from  denying  its  ayeranenta. , HI 

%%.  Badmr^tumt  qf  gnaU/or^  in  tan  of  a^9iaBCiiwU».^lB  Bhoir*ihat  aa  ah- . 
solate  giA»  and  not  a  mere  adiraaoeneat,  was  i«teeded»  the  eoateiape-  • 
I  oneona  decUiratioDs  of  the  parent  are  adsiiaelhle  OTidenaa  ler  Iha  elald; 
"and  when  tbe  qnestioa  arieee  between  diatrmutees,  thasaiaiaaeh  laa- 
son,  aa  weU  aa  authority,  ia  eafrport  of  the  prc^odlba,"  that  the  stV 
sequent  deehoatiaM  of  the  peveat,  e«peesii7e  of  hie  iviealiea  ia  paitiag 
with  the  property,  are  admisaible  eridA^ooe  for  the  sataeparpeae^-^At- 
trey  V.  Aatrcy's  Adfli'r , |4f 

29.  Aimiamn  qf  one  4rfmdmU,  in  adkn  a§tBLnA  lMW.*^ia  aa  aetsoii  a^asst 
two  detftndaiLts,  the  admiaetoa  ef  oae.  being  compdteoteTldeaee  agehnl 
the  maker,  cannot  be  ezeladed  f roai  the  jary  on  motei ;  hie  eo-diltad- 
ant  aiuet  ijasit  their  operatiea  by  a  raqneat  far  proper  l&strootlQos  to 
thejttfy.— PcHy  ▼.  MeOhU ,  N6 

80.  Ainiivi9)im*f  o/  imcULnH^m  aip0trl  qfra  jr«*is.^Tbede^arat!oa8  of  the 


^ lyPEX. 76t 

BVJDENCB— €OimNHBO. 

plaintiif  in  attaehment,  to  hi»  atiiorney,  as  to  his  reasoDS  for  suing  oat 
the  writ,  are  admiflBible  evidence,  in  an  action  on  ihe  attaoiiment  bond, 
ma  apart  of  tbe  rm  ^esf(B.— Wood ▼.  Barker 311 

31.  Sanu> — "Hie  dedarationa  of  the  ¥eador  of  a  slave,  made  "a  few  days 
^ler  the  sale,"  to  the  effect  that,  if  be  had  known  that  the  sUiYe  \pa8  aoi 
Ipoifig  to  Texas,  (whither  the  pv«Aaser  had  represented  that  he  intended 
to  eany  him.)  be  would  not  have  soid  him,  are  not  evidenee  for  the  <^ 
dafBnt»  as  a  part  of  the  res  ^csim,  in  a  evit  iavoWing  the  validity  of  ^ 
,«le.—WeW>  V.Kelly.... ^ S4§ 

32.  DtUaralA^nt  ^  wk  dom, — ^The  deolarations  of  a  s^ave  while  siok,  as  to 
tii«  nature  and  aymptoms  of  bis  disease,  are  eorapetexii«videDce  on  tbo 
psiaelple  of  fw^wAe,  as  weli  as  from  the  aeoesnty  of  the  ease,  althocgh 

nade  to  a  person  who  is  not  a  physioiaii.— Stein  v.  TheState 2t 

Also,  Stone  A  Best  v.  Watson. .....; : 2S« 

8ft.  Otm/MoMm  erimiiial  Mua-*The  oonatable  who  bad  tha  custody  of  tke 
fnieoBor,  a  slave,  having  said  to  hte,  '*If  you  did  it,  yon  had'better  con- 
fess ;  it  would  be  best  for  you  to  tell  the  truth;  truth  is  always  the  be6S> 
pgiSoy ;  but^  if  yoo  did  not  kill  bio»,  we  don't  want  you  to  say  sev''**Mi(' 
.  *  that  there  was  nothiag  in  these  fasts  to  show  that  tbe  prisoner's  eeofss- 
n^os,  sobseqnentJy  made  to  tha  constable  ki  tiM  same  eonvsnationv ' 
were  eli^ted  tlurongh  the  infiiienoe  of  either  hope  or  lear ;  and  Ibat  the 
eoftfessioBs  were  Sfdmissible  evideaoe.— Aaron  v.  Tbe  State :.....  *  12 

34.  I^fmg  dvisnieMitc.— The   dying  dsdaratioils   of  tbe  deceased,  ve> 
'  apeetjiig  tbe  state  of  Iselintg  whieh  existed  betweien*  himself  and  tiie 
jpiisoner^  are  not  competent  evidence  for  tbe  proseontfoa.— -Ben  v.  The 
Stote....* 9 

an.  J^09k9r^  Munea-n-JBKtacta  from  standard  sss^eal  beeto  areeompeteol* 
<»vf4eaoe,  and  may  be  read  to  the  jury.-^MesUe  v.  The  State '46 

HL.  BiCBfisir  OF  fiu^. 

H»  On  qtitsHon  ^  n^ffenee  hy  eomnwt  carrier.  ^Yi  here  the  bill  of  lading 
OQOtaias  an  express  stipulation,  that  the' carrier  is  '*  not  accountable  for 
ntst  or  breakage,'^  proof  of  iojory  to  the  goods  by  breakage  neverthe- 
kfiS  makes  out  a  prima-facie  case  of  negligence  against  him  ;  and  the 
€nu$  is  then  on  him  to  show  the  exercise  of  dire  care  and  vigilance  on  . 
his  part  to  prevent  the  injury  ;  uoless  the  nature  of  the  tig'ury,  or  of 
tlie  goods,  of  itself  furnishes  evidence  that  due^caie  and  diligence 
eoold  not  have  pri^vented  the  injury. — Steele  &  Burgess  v.  Townsend. .  201 

37.  &H  ^utttion  qf  diUgenee  or  wgligence  bij  adminiitrator.^  On  final  settlc- 
nent  of  an  administrator's  aocoants,  it  being  shown  that  a  decree  was 
readered  by  the  probate  ooart  m  his  favor,  ordering  his  ps^decessor  in 
tbe  admbistratfoa  to  deliver  up  to  him  certain  choses  in  action  belong- 
log  to  the  estate,  the  omu  is  <m  hip  to  prove  due  diligence  in  enforcing 

.  tbe  delivery  of  su  :h  choses  in  action  ;  but  whether  he  negligently  failed 
to  pffocore  the  delivery,  or  ftuled  to  collect  tb'em  after  obtaining  the 
possession,  tbe  mua  is  on  his  sncoessor  to  prove  the  amount  which,  by 
the  use  of  proper  diligence^  be  might  have  collected.— Wilkinson  v. 


Banter. 

S.  Om  ftMtfioB  rf  prttcHj^  esf^pNAit.— -If  a  person  divert  waters  from  its 
»1 
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natoral  ohannel,  by  means  of  a  ditch  and  levee  on  hie  own  lands,  and 
thereby  iojnrioaply  OTerflows  tho  lands  pf  an  a^jf^cent  proprietor ;  and 
thiB  tiynry  continuee,  without  iocreaae,  for  ten  yearSy—the  jury  may  in- 
fer  from  these  facts,  in  the  absenoe  of  all  other  evidence,  that  the  nse 
wi«  adverse,  and  of  right— Polly  v.  MeC4U S4$ 

;)9.  In  proueding  for  reeovery  of  legac^.^^lik  a  proceeding  before  the  pro- 
bate court,  after  the  ezpirajUon  of  eighteen  months  from  the  grant  of 
letters  teatameotary,  for  the  recovery  of  a  residuary  legacy,  from  which 
is  to  be  deducted,  by  tbe  terms  of  the  beque%  a  debt  due  from  the  tes- 
tatar  to  tbe  legatee,  H  is  incumbent  on  tbe  legatee,  and  not  the  executor, 
topvove  (he  amoioU  of  the  indebtedness  to  htm  $  and  unless  be  makes 
8ii«b  proof,  and  thereby  shows  that  there  will  be  a  sufficieney  of  assets 
reaaluittg  in  the  baadaof  tbe  executor  to  pay  all  the  debts,  charget. 

i  and  prior  legacies  he  Is  not  entitled  to  a  decree.— Bush  and  Wife  v. 
Onsningham's  EMcatort. IS7 

40.  /4  aetitm  on  ^pMioi  cwtract  and  common  eountB. — In  an  action  agamst 
aa  incorporated  eaihroad  oompany,  ibunded  on  an  instrument  of  writing 
ctopttad  by  its  secretary  and  treasurer,  which,  afttr  acknowledging 
ibo  receipt  of  oertain  notes  as  a  loan  to  the  oompaoy,  etatea  that  tbe 
**laen  la  made  on  tbe  conditions  and  terroe  stated  in  the  resolntioDS  of 
tke  board  of  directors  passed  on"  on  a  specified  day,  *<and  recorded  on 
tbe  minates,^* — tbe  plaintiff  cannot  reeover,  either  under  the  common 
meaey  eMBts,  or  eader  a  speoial  count  oo  the  contr:ict,  without  prov- 
100  the  eooditioos  and  terms  of  the  loan,  either  by  the  production  of 
the  jresdutions  of  tiie  board  of  directors^  or  other  competent  evidence ; 
aad  tbe  lact  that  tbe  resolutions  are  in  the  defendant's  ponesaion,  does 
na^  aflbct  tbe  priaoi]^.^AIa.  k  Tenn.  Elvers  Railroad  Oo.  v«  Nabors 

4  Gregoy. ••«•••• •.»• • 391 

lY.      M ATVBBS  JUDICXALLV  ExoVn. 

41.  (Xurtf. — The  courts  of  this  State  will  take  judicial  notice  of  tbe  facts, 
that  the  proceedings  of  courts  of  ordinary  in  a  sister  State,  under  the 
ooiistituti  jnat  and  statutory  provisions  In  evid  oce  in  this  case,  are  la- 
mentably loo  e,  and  tbat  tbeir  records  are  made  up  with  peculiar  care- 
lessnes-;  and  will  therefore,  in  cons' ruing  the  records  of  tbose  courts, 
adopt  such  a  construction  of  tbe  language  as  will  be  most  favorable  to 
the  maintonanoe  aad  regu'ai*ity  of  their  proceedings,  without  supply- 
ing what  is  absolutely  wanUng.— Jemison  v.  Smith 140 

42.  S.'ierijr's  term  of  ojH^. — The  supreme  court  will  take  judicial  notice  of 
the  time  when  a  tberiff's  term  of  office  expired. — Ragland  k  Howell 

V.  Wynnes  AdmV • IW 

43.  AbbreinatlQnh  in  phadings.^T!)i9  appellate  Court  will  take  judicial  no- 
tice of  the  faot,  that  the  woi-d  **rtci>flV,-'  following  the  plaintiff  *s  name 
in  the *com plaint,  is  an  abbreviation  for  the  word  adminUtrator. — Mose- 
ley's  Adm'r  v.  Maaliu " IW 

44.  Frei-^naaons  as  charit  ihJe  corporaiion.^Thc  courts  of  this  State  will  take 
judicial  notice  of  the  faot,  that  the  society  of  free-masons  is  a  purely 
chari'aUe  corporation  — Burdine  v.  Grand  Lodge  of  Alabama M 

4 
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V.    OujBcno^'s* 

4$.  General  objection,^ A.  general  objection  to  eridecce,  «  part  of  which  Is 
admiasible,  may  be  overruled  entirely. — Murpby  T.  The  State. ........    4ft 

Also,  Wood  V.  Barker 818  • 

Webb  V.Kelly \.: .•.  849 

Sfcerrctt'a  Kxecator  7.  STaster 404 

46.  £bf»tf. — A  separate  objectiom  to  '*  each  sentence  of  each  deposition," 
is  nothing  more  than  a  general  objection  to  each  deposition  -  and  if  each 
deposition  contains  some  legal  evidence,  such  objcctiba  may  be  over- 
ruled entirely.— Taylor  v.  Strickland. IsYl 

47.  Objedion  to  interrogatory y  when  made, — Wheil  a  depOEition  is  laken  with- 
out filing  iuterrogatorlep,  an  objection  to  a  question,  on  the  ground  tbat 
it  b  leading,  must  be  made  at  the  cxaminatioo  of  the  witnesi*,  and  comes 
too  late  when  made  for  the  first  time  at  the  trial.— Memphis  &  Ch:irU>s- 
ton  Railroad  Co.  v.  Bibb. ...   •. 680 

48.  OhfedioTiy  when  made. — An  objection  to  a  deposition,  on  the  ground  that 
Dp  notice  was  given  of  the  time  and  place  at  wh'ch  it  would  be  taken, 
cannot  (Code^  §  2828)  be  made  when  the  deposition  is  offer-. d  in  evi- 
dence on  the  trial — McGill  v.  Monette , 285 

49.'  Waiver  of  objection  to  rdeoancy  of  eminence, — When  the  bill  of  excrp- 
tioBS  shows  tbat,  on  the  trial  before  the  jury,  the  defendant  contended 
that  the  plaintiff  was  not  entitled  to  recover  without  proof  of  a  par'ic- 
iilar  fact,  he  will  not  be  heard,  in  the  appellate  court,  to  allege  tbat  i 
proof  of  the  fact  was  irrelevant^  but  can  only  insist  that  the  evidence 
adduced  did  not  constitute  a  proper  legal  means  of  proving  the  fact. . .  286 

60.  Admifticm  qf  one  defendardy  in  action  against  two, — In  an  action  agntnst     * 
tjvo  defcndlnta,  the  admission  of  one,  being  competent  evidence  against 
ikb  maker,  cannot  be  excluded  ftom  the  jury  on  motion  :  his  co-defend*    '^ 
ant  must  limit  their  operation  by  a  request^for  proper  instructionH  to  the 
jury— Polly  ▼.  McCall 240 

61.  Error  without  injury  in  admission  and  suhseqvent  withdrawai[of  et'i(faic(  ,-^ 
The  erroneous  admission  of  evidence,  which  is  afterwards  withdrawn 
frotn  the  jury,  and  which  they  are  expressly  instructed  by  the  court  not 
to  regard  for  any  purpose,  is,  at  most,  error  without  injury. — Williams 

y.  I^ey 220 

*      .  VI.    OpiwroK. 

52.  At  to  wUvrc  and  guaJtUy  of  Ujuor.^A  witness  who  has  frequently 
drunk  fermented  liquors,  and  who  can  distio'guish  them  by  their 
taste,  though  he  has  no  special  knowledge  of  chemistry,  is  competent 
to  express  an  opinion  on  Uie  question  ^  whether  lager  beer  is  or  is  not  a 
fermented  liquor..— Merkle  v.  The  State ^ 4^ 

5b.  As  to  value  of  ammaL — Under  an  indictment  for  willfully  or  mall- 
eioasly  shoo'dog  a  m«l^  a  witness  who  was  acquainted  with  the  mule   « 
both  before  and  after  the  infliction  of  the  injury,  but  who  ha^^  no  skill 
in  veterinary  or  medioal  science,  may  state  his  opinion  as  to  the  extent 

of  damage  caused  by  the  woond. — Johnson  v.  The  State :...     72 

.64.  Aj  tjqoeri, — A  person  who  has  served  in  the  e^>acity  of  an  overseer 
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on  plaDUtioDS  for  sixteen  mootba,  Ss  competent  to  give  bis  o^nion,  as 
an  expert,  in  reference  to  the  amount  of  food^  which  is  aujfioteot  for  a 

plantation  slave.--Cheek  v.  The  State T lOt" 

5S.  7b  what  v/itnets  may  testify. — A  witness  may  testifj  that  a  elare  loohtd 
rick,  although  he  is  neither  a  pfajsician,  nor  an  expert.— Stone  &  Best  ▼* 
Watson SM  . 

VII.    Pabol  and  Wrtttkn. 

M.  AdmisMilnlUfj  of  parol  to  vary  daUof  deed. — Parol  evidence  is  admissi- 
ble, to  show  that  a  deed  or  bond  was  in  fact  executed  on  a  different  dh^ 
from  that  stated  in  it. — Miller  y.  Hampton. M7 

5^.  Same,  to  affecX  HU  of  soZc— If  the  parties  to  a  contract,  for  the  sale  or 
exchange  of  two  slaves,  reciprocally  execute  to  each  other  bills  of  sale, 
which  show  on  their  face  that  the  transaction  was  a  sale ;  and  an  ac- 
tion is  afterwards  brought  on  one  of  these  bills  of  sale,  to  recover  dam- 
ages for  a  breach  of  the  warranty  of  soundness  contained  therein, — 
l^rol  evidence  is  admissible,  to  show  that  the  contract  was  in  fact  an 
exchange,  and  not  a  sale. — ^McGeheo  v.  Rump 589 

58 (  Sarne^  in  aid  bf  record, — A  grant  of  letters  of  adminlstrafion  on  the 
estate  of  E.  }/L.  doccased,  when  it  appears  that  there 'were  two  persons  , 
(father  and  son)  of  that  name,  each  leaving  an  estate  in  the  county  to 
fcti  admiuistered,  may  be  shown  by  parol  to  refer  to  the  estate  of  the 
•on,— Moseley's  Adm*r  V.  Mftstin ITl 

VIII.      pARTrES. 

St.  jOiscovery  at  /mr.— Where  interrogatories  are  propounded  to  the  de^ 
tfdodaat  in  an  aetion  at  law,  (Code.  §§'2S30-86,)  for  the  purpose  of  dia*. 
firoriog  the  defease  which  he  se's  up,  he  may  accompany  his  admiesioD 
of  the  particalar  (acta  called  for  by  the  interrogatories  with  a  state- 
ment of  additional  facts  in  avoidance  of  them ;  as  where  he  pleads  pay- 
ment, in  an  aotion  on  ad  open  account  dne  to  a  partnership,  and  is  asked, 
if  the  paj^aoent  was  not  made  to  one  of  the  partners  alone,  in  debts  due 
to  him  from  that  partner  individually,  he  may  state,  in  connection  with 
his  admission  of  that  £act,  that  the  payment  was  made  after  the  other 
partner  had  &o Id  out  his  interest  in  the  firm,  and  while  the  partner  to 
whom  it  was  made  was  the  sole  owner  of  the  goods,  accounts,  ke, — 
Crymes  v.  White  &  Johnsoa , *. .  4^ 

•0.  Proof  of  corndntsa  of  demand  }nf  plaintiff^ 8  otcn  wrf/t.— In  an  action  by 
late  partners,  on  an  ope^  account  due  to  the  partnership,  the  defendant 
haviag  introduced  evidence  tending  to  show  that,  after  the  dlssolutiott 
of  the  firm,  he  had  paid  the  account  to  one  of  the  partoers,  who  had 
bought  tmt  the  interest  of  his  co-partnet ,  by  of-editiog  t^  toiOvnt  eat 
debts  due  to  him  f^om  that  partnar  individually,  the  other  psrtaner  ca& 
not  bo  allowed  to  testify.  (Code,  g  S31S,)  !n  rebuttal,  that  the  pvrtos^ 
lAip  was  not  d'ssolved  when  said  payment  was  made. . .' ; . .  4^5 

ftl.  Bxamwafion  of  parti f4  '««  tt«««tte«,  in  appeal  can  from  fuiHe^  catrt. 
In  appeal  cases  from  a  Justice's  court,  where  the  amoaat  in  e^niroTersy 
exceeds  twenty  dollars,  the  statute  8Uthori2*ng  either  part^^  to4be  a  wit- 
ness in  bis  own  behalf,  (Code,  g  2779,)  has  no  epplicatioo  to  soks  by  or 
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ftf^nst  corpbratioa*  aggregate.— Ala.  &  ^enri.  Kivere  Railroad  Co.  t. 
OaksftKifh ; 6^6^ 

IX.    PaiMARY  AND  Secondahy. 

.$2.  Proqf  of  aecgu7it,^Books  of  accoaut,  kept  by  a  deceased  clerk,  ard 
all  other  eutrids  or  memoraada  made  in  the  course  of  boainess  or  duty, 
by  one  who  would  bo  at  the  time  a  competent  wUnesa  to  the  fact  which 
he  regietera,  are  held  competent  eyideuce  from  the  presumed  necessity 
of  the  case  \  but  the  reason  of  the  rule  ceases,  and  the  rule  itself  con- 
aequeotly  falls,  when  it  appears  that  there  is  other  and  better  evidence 
of  the  same  faets;  tia  where  it  is  showu  to  be  the  custom  of  a  bank  to 
pay  oat  money  only  on  the  checks  of  its  depo8itor8.^fiank  of  Koot- 
gomery  v.  Plannett's  AdmV # 178 

AS.  Proof  of  wriUen  notice.  — In  an  action  to  rec  o y i  r  damages  for  overflowing 
land,  proof  of  a  written  notice  by  plaintiff  to  defendant,  requiring  an  ' 
abatement  .oi  the  ditch  aud  levee  by  which  the  overflow  was  caused, 
being  collateral  to  the  issue,  is  within  the  exception  to  the  general  rule 
in  regard  to  the  proof  of  writings  ;  and  the  contents  of  such  DOtice  may 
be  proved  by  oral  testimony,  without  producir  g  the  writing,  or  account-  , 
ing  for  its  nou-py oduction. — Polly  v.  McCall , , .  246  , 

t 
X.    RvcoRDs  AND  JudomJents.  * 

44.  Probate  of  foreign  will;  necenitp  for.— A,  foreign  will  mait  be  proved 
to  have  been  admitted  to  probate,  before  a  certified  copy  of  it  can  be  re- 
(Doived  as  evidence  of  title  to  personal  property,  or  become  admissible 
gTidence  under  the  act  of  congress  of  1790.— Jemison  ▼.  Smith 140  • 

€6.  Same;  mffidencjf  and  proof  of ,-^Il  transci-ipt  from  the  records  of  a 
court  of  ordinary,  in  Georgia,  properly  certified  under  the  act  oT  con- 
fraaa  of  1790  ;  containing  a  copy  of  a  will,  an  aiSdayit  beneath  it  by  one 
of  the nafaecribing  witnesses,  pnrportiifg  to  have  been  made  before  "J. 
Thigpen,  J.  P.,"  to  the  effect  '*  that  he  beUeves  thatfae  tutigned  his  name 

'  aC  the  last  part  of  the  within  instniment  of  writing ;"  followed  by  an  en- 
try, stating  that  B.  S.  and  J.  &  were.** sworn  executors;*'  and  other 
eotries,  showing  that  the  pereoas  so  appointed  discharged  several  exe- 
entorial  duties,  and  were  recognized  by  the  court  as  executors, >-mttat, 
mder  the  constitution  and  laws  of  that  State,  as  proved  in  this  case, 
betegarded  as  showing  the  probate  of  the  will,  and  the  appointment 
and  qualification  of  the  executors 140 

66.  Pfimimption  qf  probate  from  lapse  of  Ume. — Authorities  cited  on  the    ' 
qu«9tioD,  whether  the  probate  of  a  will;  nearly  sixty  years  old,  would  be 
presumed  from  lapse  of  time,  under  the  circumstances  of  this  case. . . .  140  ' 

6^.  AdmimbilUy  ofreoord  at  endence  in  another  mit. — In  detintie  for  a  slave^ 
brought  by  the  vendor  against  the  purchaser ,~the  material  inquirj 
being,  whether  the  purchase-money  was  faroished  by  the  defendant,  o> 
by  the  slar*  himself;  and  the  defendant,  for  the  purpose  of  showing 
that!  tho  plaintiff,  before  the  sale,  '^knew  that  the  shve  had  mouey,  and 
permitted  him  to  have,  use  aud  di^'pose  of  it  as  he  pleased,"  havfiifp  ^ 
rovl  in  evidence  a  receipt,  by  which  the  plaintiff  acknowledged  tobavo 
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received  a  sum  of  money,  f)9r  snlMeepliif ,  fkum  the  dare  and  faaa  ' 
mother,— the  record  of  a  suit  iostltated  by  the  defendant,  after  the  etle, 
in  the  name  of  the  owner  of  the  slave's  mo'her,  (but  without  hisaathor- ' 
itj  or  knowledge,  aad  afterwards  diemisBed  by  him,)  for  the'reerrety  of 
thi3  money  from  the  plaintiff,  Is  net  competent  evtdeiiee  for  the  piatii- 
tiff,  **  to  explain  said  reeeii>t,  and  to  show  that  the  defeoda«>t  regarded 
the  money  as  belonging  to  the  filave's  mother.*'->-Webb  v.  KeRy t4t 

68.  Same.— In  detinue  by  the  wife's  trustee,  suing  for  her  use,  t«  reeorer 
slaves  which  he  had  bought  at  a  sale  upder  mortgage  executed  by  th* 
husband,  and  which  were  aftsrwarda  seized  aod  sold  by  the  defendant, 
as  sheriff,  under  execntioa  agtinst  the  husband;  the  defendant  having 
introduced  evldenc%  tending  to  show,  ttiat  the  money,  with  which  the 
plaintiff  paid  for  the  slaves,  was  furn  shed  by  the  wife,  and  was  In  ftet, 
as  to  the  creditors  of  the  husband,  his  property,->-the  record  of  a  ehau* 
oery  suit,  instituted  by  the  plaintiff  individualiy  after  his  purohsae  of. 
the  slave.'^  at  the  mortgage  sale,  for  the  purpose  of  foreclosing  a  mort- 
gage on  O'her  slaves  executed  by  the  husband  ;  to  wliioh  suit  the  de* 
fendant  was  not  a  party,  and  in  which  the  plaintiff  was  charged  with 
certain  moneys  pa'd  him  by  the  wife,  is  not  competent  evidence  f«jr  the 
plaintiff,  ''to  show  that  creditors  of  the  husband  had  already  received 
the  money  paid  by  the  wife  to  the  plaintiff:'*  as  to  the  dafeudaot^  it  is 
ref  inter  ai.'m  a^— McLemore  v.  KuclcoUs  . .  .^ 691 

6$^.  Same. — In  an  action  by  the  bailee  of  goods,  agsinst  the  owaece  of  a 
steamboat,  for  negligence ;  the  fact  ui  issue  being,  whether  the  owners 
of  the  goods  bad  demanded  of  plaintiff  compensation  for  the  damage  » 
sustained ;  the  record  of  a  judgment  recovered  by  them  sgamat  him,  lor 
the  iqjury  to  their  goods,  and  their  receipt  for  the  money  paid  by  him  in 
satisfaction  of  their  demand,  are  competent  evidence  to  prove  th*?  de- 
mand.—McGill  V.  Mouette S8S 

XI.      gUBSTANCB  OF  PrOOF,  AHD  YaRIANC*. 

70.  Virriance  in  descriplion  qf  corporalion.^'Tht  so^ety  of  free-masons  in 
this  State  being  incorporated  by  the  name  of  the  *'  Host  Worshipful 
Grand  Lodge  of  Ancient  Free-nias^ns  of  Alabama  aod  its  Masonic  Ja- 
risdiction,^'  an^  suing  by  that  name,  a  charter  granted  by  the  *'  Grand 
Lodge  of  the  State  of  Alabama,'^  authorizing  the  persons  to  whom  it  is 
directed  **  to  form  themselves  into  a  regular  lodge  of  ancient 
free-i]iasons,  by  the  name  of  Torkvilie  Lodge  No.  181,'*  sufficiently  ap- 
pears to  have  been  issued  by  said  corporation,  and  the  misdescription 

'  does  not  amount  to  a  material  variance. — Burdine  v.  Grand  Lodge  of 
.  Alabama •  W 

71.  Same,  in  action  on  note.—The  maker  and  holder  of  a  promissory  note 
may,  by  subsiquent  verbal  agreement,  founded  on  sufficient  oonsidera- 
tioB,  change  the  rate  of  interest  whicli  It  bears  ;  yet  the  holder  cannot, 
in  a  suit,  on  the  note  itself,  recover  on  sach  modified  contract —HaDt> 
Exeeutor  v.  Hall ••* 

72.  Sairu,  in  claim  agavtst  insclveni  estate.— -Wh^n  an  attorney's  receipt  for 
a  note,  placed  in  his  hands  for  collection,  is  ffled  as  a  claim  against  his 
msolrent  estate ;  aud  the  acoMDpanyiog  affidavit  of  the  creditor  statei> 
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thaiibe  attorney  fadM,  tiiroogb  negligenoe,  to  present  and  file  the  note 
as  a  claim  against  the  insolTent  estate  of  the  deceased  debtor, — proof  of 
Ae  attorney's  admiision  that  he  had  oollected  the  money  oik  the  notSi 
and  of  bis  promise  to  pay  it,  is  not  oompeteat  eTideace  f<»r  the  creditor. 
8taJ»be«  t.  Beene*s  Adm'r 556 

YS.  Seamy  in  descriftim  nfmiddUwsm^-^k  misdescription  of  the  initial  let- 
ter of  the  defendant's  middle  name  is,  at  moat,  aa  immaterial  variance. 
CtttveUmd  V.  Pollard 481 

94.  MmiekU;  oartmee  in  name  cf  iieettr»^— Where  the  indictment  alleged 
the  name  of  the  deceased  to  be  Lonis  Bowkt,  or  Bffredd,  while  his  real 
Esae  was  proved  to  be  Lonis  Bw-ddj  and  to  be  sometimes  pronounced 
as  \t  9fvVL  Bmredd ;  aod  the  circuit  court  thereupon  charged  the  jury, 
**  that  If  bis  real  came  was  the  same  .in  sound  as  if  written  Boudet  or 
Banid^  or  iro  neariy  the  saa&e  that  the  difference  would  be  but  slight, 
or  ecaroely  perceptible,  and  ho  would  have  been  readily  known  by  his 
name  being  pronounced  as  if  written  BaudA  or  Bortdety  then  tlie  vari- 
anoe  would  not  avail  the  defendant,"— ^eU,  that  the  ruUng  of  th^iourt 
was  substantially  correct.— Aaron  ▼.  The  Stale 12 

95«  lOTtemy  ;  vantmot^n/agM  pf  owner  qf  stolen  goods, — ^Wberd  the  indicU 
ment  alleged  the  stolen  goeds  tu  be  the  piroperty  of  Jtdi  Antoine,  while 
the  proof  showed  that  they  belonged  to  a  Frenchman,  whose  name  was 
Juii  Antoine  io  French,  and  w  o  was  "  generally  called  as  if  his 
fiame  was  spelled  Jtdee  Antoine,"— Ae^  that  there  was  no  variance  or 
inisnonier.— Point  V. The  Stats ;.....    64 

SXKUTIOR 

1.  What  property  \s  exempi  from  levy  and  saU, — If  the  defendant  in  ezeeu- 
tioo,  beiug  the  head  of  a  family,  owns  but  one  horse,  and  no  mule  or 
oxen,  the  horse  is  exempt  fr«m  levy  and  sale  under  execution,  (Code, 
j}  8462,)  although  said  defendant  also  owns  slavesi— Oook  v.  Baine. ...  8*71 

%  JUght  of  defendant,  in  txecutim  toadlor  exchange  property  exempt  from  Uvy 
andeaU^-^The  act  of  February  14,  1854,  (Session  Acts  1853-4,  p.  !S42,) 
repealing  section  2464  of  the  Code,  also  repealed  the  prior  act  of  Feb. 
7,  (i&.  69,)  amendatory  of  said  section ;  and. the  repeal  of  these  statutes 
removed  all  restrictions  on  the  rght  of  the  defendant  in  execution  to 
sell  or  dispose  of  property  exempt  from  levy  and  sale 8*71 

9.  Action  hy  purchaser  of  exempt  property  against  officer  trntking  levy. — A  pur- 
chaser from  the  defendant  in  execution,  of  property  exempt  from  levy 
and  sale,  may  maintain  an  action  against  the  sheriff,  for  a  subsequent 
levy  and  eale,  without  making  the  affidavit  required  by  the  8tatute(  Code, 
§  2466)  from  the  defendant  in  execution. 871 

4.  Sheriff  ^s  right  to  commissions  for  execution  of  process  regtUar  on  Us  fao$f 
hut  issued  on  voidJudgment^^-^A  sheriff  is  not  entitled,  as  against  the  de* 
fendant  in  execution,  to  retain  his  commissions  out  of  tbc  proceeds  of 
the  sale  of  property  under  an  execution  regular  on  its  face,  but  issued 
on  a  judgment  which  is  void  on  account  of  the  incompetency  of  the 
ptesidiug  Judge;  although  the stotute  (Code,  §  2284) protects  him  in 
the  execution  ef  snch  process.— Wilson  v.  Sawyer • .  539 
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EXECUTORS  AND  ADMlNlSTRiiLTORS. 

1.  ValidUy  of  grant  of  adminUtration^^The  faUnre  of  an  adaioistrator  to 
give  boad,  a^^reqaired  by  the  order  appointing  him,  renders  the  graat 
of  admioifitration  Toidable  only,  aad  not  absolutely  YoidL^JEsi parte  Max- 
ureU »•• 

2.  Sanu. — ^A  grant  of  letters  of  administration  in  chief,  when  there  haa 
been  in  fact  a  previoQB  administration,  which  bod  terminated  by  the 
death  of  the  administrator,  (these  facts  not  appeariog  in  the  second 
grant,)  is  valid  as  a  grant  of  administration  de  bonis  noo,  and  void  only 
as  to  the  excess  of  authority  which  it  purports  to  confer. — Moflel^'s 
Adm'rv.  Matin HI 

8.  Same  —A  grant  of  letters  of  administration  is  not  Toid,  on  aocoont  of 
the  non-existence  of  assets  in  this  St^te,  if  the  intestate  was  an  inhab- 
itaoi  of  the  county  at  the  time  of  his  death,  (Code,  §  1667 ;)  nor  are 
'  letters  of  adminiatratioo  de  bonis  non,  g: anted  by  the  probate  conrt  of 
the' county  in  which  the  intestate  bad  his  domicile  at  i)st^  time  of  his 
death,  void  for  want  of  uoadministered  assets,  (Code,  §  1720,)  aitfaon^ 
they  might  be  irreguhu*  and  revocable. — Watson  v.  Gollim*  Adm'r* ...  61$ 

i.  Plea  of  ne  ungues  administrator^ — In  an  action  brOQght  by  sn  adminis- 
trator in  his  representative  character,  a  plea,  alleging  facts  which  show 
that  his  letters  of  administration  are  void,  for  want  of  jurisdiction  iu 
the  court  by  which  they  were  issued,  is  a  good  plea  in  bar. .  ^ 615 

6.  How  administral'jr  may  or  niusi  declare. — The  words  '^administrator,'' 
&c.,  following  the  plaintiff's  name  iu  the  margin  of  tiie  complaint,  are,  * 
of  themselves,  mere  deseriptio  personce;  but  an  averment  hi  the  com- 
planit,  that  the  money  saed  for  will,  when  collected,  be  assets  of  the 
decedent's  estate,  is  sufficient  to  show  that  the  plaintiff  sues  in  his  rep- 
resentative character. '.  alS 

6.  Same— The  appellate  court  will  take  judicial  notice  of  the  fact,  that 
the  word  ^admW,^*  following  the  plaintiff's  name  in  the  complaint,  Is  an 
abbreviation  for  the  word  administrator. — Vbseley's  Adm'r  v.  Mostin.. .  171 

7.  Revocalion  of  Idlers  of  administration. — If  letters  of  admiois' ration  are 
granted  by  the  probate  court,  withlo  forty  days  afcer  the  death  of  the 
intestate  is  known,  in  contravention  of  the  order  of  prefereuce  pre- 
scribed by  the  statute,  (Code,  gg  1668-69,)  the  largest  creditor  of  the 
estato  may  proceed  to  obtain  a  revocation  of  such  letters ;  but,  to  enti- 
.tle  him  to  make  an  application  for  that  purpose,  he  must  show  that  he 
is  the  largest  creditor  of  the  estate ;  and  he  can  not  complain,  on  error, 
of  the  refusal  of  his  application,  when  the  record  docs  not  show  that 

he  proved  that  fact — Ward  v.  Cameron's  Adm*r 6J2 

8.  Burden  of  proof  on  guestion  of  dtUffenee  or  negligence  by  administralor. 
On  final  settlement  of  an  administrator's  accoants,  it  being  shown  that 
a  decree  was  rendered  by  the  probate  court  in  his  favor,  ordering  his 
predecessor  In  the  admioistration  to  deliver  up  to  him  certidn  choses  in 
action  belonging  to  the  estate,  the  onus  is  on  him  to  prove  due  diligence 
in  enforci  g  the  delivery  of  such  choses  in  action;  bnt^  whether  be 
negligently  failed  to  procure  the  delivery,  or  failed  to  collect  them  af- 
ter obtaiuhig  the  possession,  the  onus  is  on  bis  succeseor  to  prove  tbo 
amonnt  which,  by  the  use  of  proper  diligence,  he  might  have  collected. 
Wilkinson  T.  Hunter 225 


TsmoL  n$ 


^E:XiXVim&  AKD  ADMIiridTRAT€M.--MiMm. 


xnniliWklof  to  diwgirf>l»»  »■  ttrnt  M^Utiwtut  •<  his  McmuHi,  not  wilb 
tbtf  OfofiiiMl  tHMOBi^l  c^toin  «bo9n  ii  «ctio3  t^elfgiag  t»  the  etiaNy 
-wMah  bii  ywiianyMur  In  «Im-  adonaialratiMi  wm  ordered  tcr  deliver  «f 
to  Mm,  lut  vttli  Hi*  «io«bI  ia  AOMy  vUek,  fagr  tile  exevctoe  of  dvt 
dil^$«irM,b««A^lM¥«eelleol6(l«a*«nf  b«  mb  Mi  b«  «barged  vi4i 
tbe  MMMnt  of  M  Me««nl  on  *  AM  ^eiton,  imia  «f  sueh  elio90i  hi  ile-< ' 
ftiooy  m»fttf  o»  f«o«f  of  Hm  eolTenoy  of  Ube  delitor ;  aor ^th  the  amoao^ 
of  ft  deeree  rendered  hf  tke  probate  CMit -in  t^rttpni  bU  preit-eeiBor, 
a^fiMt  ft  prooeding  ftd«i<iiiitrfttor,  wHkoi  i  ]^TQi)t  of  tee  eolveacx  of  tbo 
defthdi^i  Id  §M  deeroe  or  bi&  saretieo;  nor  with  tbe  arDoont  o?  o  judg^ 
nicnt  roodered  ift  Ihivor  of  kit  pre^wsenor,  on  pvoof  tbat  one  of  the  do- 
feadntp  tbefolo  wm  !a  poseeMoo-of  %  trort  of  f Mid,  tke  raloe  of  vbioh 
ie  net  Aowd,  ftttd  thftt't'ie  ottMr  defeadftot  fomoted  from  tbui  State  bo" 
fore  %e  bectnie  wlMAaietvtlof ,  Mid  olWrirMde  retuned  and  sold  a  t.  oet 
of  laMi * Mft 

?0.  AUQwanee  of  c^mnstlfiBt  Id  vmnter.^Otk  final  eettleiMfit  of  tbe  ao- 
oouBto  of  eo  exeofttor  or  adoiiototpailer,  be  ie  aoi  eotilled  to  a  ore  Jit  for 
coozMelfece  j^id  bf  btm  on  aecoufttof  wrrfoeB  reodered  ia  eonteeting  ft 
proper  charge  agvlnet  bhn.-'ABdersoii's  Execator  ▼.  ▲ndersoif e  Ueire.  d1 2 

11.  AUommtt  <f  fm  to  s^tmrdktn  4d  UUm,^An  exeoator  o;*  adalnii- 
triitar  oaa  mM  oMapldki,  oa  error,  af  tbe  ftHaWak^  of  ooapeBiatlon  to 
the  ^uirdiea  od  Uttm  ef  the  \td^t  dietrfboteoBf  do  iaal  eettlemenl  of 

bie  aeeouote  aad  voiMbete,  aoee  be  is  aoi  tberebr  pr<jttdieed dIS 

See,  abo,  LiMmnoxfe,  StAWra  or,  1. 

1.  Whai  e9nilUiUc$^ — In  an  action  on  a  notegiveo  for  tbc  purobase-mon^ 
of  Jaod,  a  special  plea,  arerriaf  tbe  Tendor'smisrepreeeotationsaa  to  a 
material  matter,  aod  coDseqoent  iojurj  to  the  purcbaeer,  but  coatftio-  ^ 
iDg  no  avcrmeut  that  lach  misrepreeentatioa  misled  the  parchaser,  or 
conetitoted  au  indacement  to  tbe  purchase,  or  was  relied  oa  bj  bia!. 
fails  to  make  out  a  ease  of  fraud. — ^Kaonadj  t.  Lambert.  .^ «.^  914 

FRAUDS,  STATUTE  OF 

1 .  Promne  eo  <9»tsfr/er  deU^  4r<**i  ^  amikmi  vtktSii&r  jmnis0  i$  crip$mU  oe" 
caUiOenU.'^la  dettHrminiag  wbelher  a  parol  promiS3  to  pay  lor  fooda  * 
d^ivered  U>  a  tbted  peraon  io  within  the  etatote  of  frauds  fn  oot,  tho  • 
docinve  qaesCiiHi  to,  tP  whom  was  tire  credit  giyeflr:  if  tha  aredit  WMI  , 
;g^veD  altogether  to  t^  dcfeddanty  his  promise  It  dhrect  Mid  origioal,  ^ 
and  nol  whbia  the  stqkite ;  mus,  if  any  erodit  at  all  wee  girea  to  tbe 
poMoD  to  wboM  tbe  g<^da  were  dlliTered.-^Boykio  t  ]icRc«]r.  Dobl-  > 
oiide  &  Oo  ........  ^ «.. • : ....'...••  Hr2 

2.  &aMis;-^II  to  the  provlpee  of  tbo  Jury,  in  stteb  ease^to  dOfcermine  to  wboM  ■  ^ 
«redit  was  glren ;  add  it  is  their  datr^,  tn  deciding^tbidtlQeftion,  to  Udea 
intf)  confluleratton  tb9  extent  of  tbe  libier taking,  tbe  ezpreisions  ased, 
the  situation  of  tbo  parties^  and  all  the  other  cJndladHinoiii  of  fbo  i 


The  fact  that  the  goods  were  charged,  on  the  pUifiUtrs^liook^  to  the 
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p&lmn  tai  whoa  tie/  we^e  fiel>iy«Md|  1(  imtj:pl«iAaA.I>f;  o||i«t  cva^a- 
staoces,  would  be  rory«troDg,  if  aotQ^olfii^eeviteioeiihat  tbeddeod- 
ariC9  promise  yrm  eoUaicral ;  acd,  on  tbe  other  b^d^ib^  (act  th^t  thfr 
plain  tiff  aD  d  dafoii(}a&t  boxe  boiliaotHl  as  if  the  cr^h  fr««^ii«i|6olcl7  ta 
f  e  dcfetidani,  if  uaezplaiD&d  by  otfa«f  eTuieo«%  wosi^d  bf  aoir^nm- 
flttuic'e  etroog^ly  tendiii^  tosliow  Uuit  bis  promide  wMdir^d  aador^- 
d4I;  yet  Deiiho"  of  these.  Ucts  u  couclckaive,  bat  ibey  ve  ftu^ce^Uble 

"^  cf^explanation,  and  Ibeir  wt^igbt  tfl  eTidvoCi^  OMiftt  de^ftivd  opgc  tbe 
cl: cuQietaQoes  of  the  partiouiar  erne «.,...  ^ .. , , . .  fi02 

3  <9«ii0.^A  decree  h&Tmg  beeu  rfixi&r«d  against  a«b<ii*ifi'  aod  tbssure^ 
tics  03  his  official  bood,  oa  final  settlemeat.of  bis  aceoanU  aa  admiva* 
trator  virt'i*e  oficH,  a  verbal  promise  bj.tbf  aurctiefi, .made  to  tb&piain- 
t!:f  Iq  tbe'decree,  that  thuj  would  paj  an  iUux  oi  cost^  wbicb^bj  nis- 
ts.l:e,  had  not  beea  taxed,  iu  constderatiou  that  be  w^i^d  allow  a  cs^Cd^ 
on  the  decree,  which,  as  they  eoQtenda^,  bad  beeo  reud^cd  ^  mors 
than  wa.-^  Justly  duo, — ie  au  origiual  i:-jdertaking,  founded  oq  a  neir 
coos  deration,  aad  is  oot  within  the  AtaUUe  of  fraud:^r^Ea^ai^  ^  Sov^ 
o!!  V.  Wynu's  Adnv'r , v..., - 2:o 

4.  FraudnJciil  corivtyrtncet ;  who  are  crecfilorf  or  deUord* — A  trjostge,  under  a 
cfccod  of  trust  for  the  beiuslit  d'  creditors,  bccotuvB  their  debtor  fcasi, 
tl.3  time  he  recoivoe  money  wbieb*  by  the  terms  of  ^#-4ee4,  ^ufbt  t« 
be  paid  over  to  them,  without  an|r  jibeei^uejDt^FiulaPoa  ftf  dmjj^  bia 
part,  or  demaod  madfc  by  them ;  aad  the  faet  that  thaoi^dicorsare^MW- 
reside Qtd,  does  not  affict  tbe  prificip|p.«^]|«LemaM  y. .  VuQJkoUs , m 

5.  VaUdity  of  voluntary  comi^yjjicc  — A  foutract  between  bp^^band and  wife, 
by  which  a  separata  estate  is  created  In  the  wife  in  the  future  earnings 
of  herself  and  her  domestic  serrants,  is  void  as  to  the  existing  credir 
tors  of  the  husband  ;  and  slaves  purchased  for  her  by  a  tJiird  p?ra9n, 
ani  paid  fSh  with  hor  earning?  Cndor  such  contract,  are  su>>jcct  to  the 
exfeting  debts  of  the  husbnnd,  like  a!:y  ether  property  parehased  fbr 
ker  trftli  the  hu9band*3  money 591 

GARNISHMENT. 
See  ATTACHMs^'T,  S. 

OfPT. 

1 .  Rtittdtitm  o/.^At  comiDon  law,  in  the  iUeooe  of  an  letoal  ielWeiy  of  t^ 
property  ilaelf,  a  gift  ooold  only  be  consanttated  by  dMd,  or  other  ia- 
•cmment  under  seal ;  not  becauao  the  delivery  of  th»  deed  was  held  a 
■ymtMoUoal  delivery  of  tbe  property,  but  on  the  principle  of  ooWppsL^ 
CoiMOr  v.Trawick'a  AdmV tH 

S .  Oift  ras2at^— There  it  «•  statote  or  role  of  law  in  this  SUte,  wblcb  |re- 
dibits  a  giftx>f  old  clatbea,  or  other  atHelei  barmleaB  in  their  natKre,  it 
«^ve,  without  tbe  kuovledge  or  coa^ant  of  bis  master;  but  the  title 
and  poisession,  an  the  deKvery  of  the  arl&oleB  to  the  slave,  mast  beit- 
fmadtothemasm:,— BevaaghnT.  Htatii... W 

imAROIAN  AMD  WlAB. 
8ec  PLxipiya  akp  Pnicncx,  S. 
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' ■ ""    '  '      ■     '  ■  •     '■■■■-  ■-      ^ 

HABEAS  CX)RPUS.— See  Ooxstitutionax  Law,  3,  5,  7— Criminal  Law,  57. 
HUSBikND  AND  WIEE.  '  «        *  -  . 

1.  IfwBaruti  maf&alr^ht9  manito  vrtfe^  penonaUiy.^Vtiot  to  the  a^op- 
tioti  of  the  9^iktat89  of  thia  gtaU  «eciiiiDg  to  maciied  wom«n  tfaeir  ft|Mi^ 
rate  estfttep,  if  a  slaVe  was  glvon  by  a  fatber  to  lilsi  married  daughif  r^ 
or  ira§  purdkased  by  tb&  daogbter  at  the  advuiifitrator's  sale  of  her- 
Aithei^s  eetate,  aod  was  Aot  ia  either  case  eettled  to  hor  sej^arate  ufie« 
tho^lmabaftd's  ^larital  rights  attached,  and  the  slave  became  hie  abao-  . 
laee  pri|wrty.-*-Bani9  v.  Hadabi^^ . ; 3fil 

?.   Stme ;  raiiaeHen^  of  tfi/e's  choses  in  <uUm  to ^^oateisian.'^W here  the  sUres 
beloii^B^  19  a  decedent's  estate  remain  oadivided,  after  tbo  pajraent 
«€  Ms  debts  and  the  £nal  settlqincDt  of  the  admiaistration  oahm  estate, 
anit  ftre  afterwards  divided  by  coaseot  attoog  the.seyeaal  dietribatees, 
-who  execute  neiprotaal  eeDv^yatiees  to  each  other  for  their  respectiir» 
r^hares ; — the  biiBiband  ^one  of  the  female  distributees  dittreby^aofuires    v 
a  iiom|ii«te«quSkl)le  tit'e  to  thes'aves  allotted  to  him  aud  his  wife;  and, 
oa  hiB  d«»th,  wlrile  thus  in  poeseeeion  of  them,  his  per^uoal  reprtBoataH*  ^ 
iive  is  Chargeable  with  th>  m«a8  belonging  to^S'  estate. ^And^voa-'e  '  * 
'Sxeevlbf  ^.  Andersoii's  Heirs • .  .^^ *.......  <^12 

3.  Same;  actof  iSi^  not  rdroiriivc. — Tae  law  is  settled  iu  thin  State,  that 
the  act  of  March  1,  1848,  securing  to  married  women  their  separate  es- 
tates, does  not  aifect  the  bi^sbaod's  right  to  reduce  to  pos^ieaaion  bis 
wife's  ehost'fl  is  action  wh ich  accru cd  prior  to  the  pa&sage  uf  tbat^st  i tute, .  61 2 

4.  Adverse poi9aiwnbctv:etnknsh(Uid  a/id  toiji. — .^tcomuaon  l&.\v,  tlxe  posfies*  . 
?iaii  of  perseual  property  by  the  wife,  daciitg  coirerture,,i8  the  poa^os*. 
skm  of  the  husband,  and  canno!^  ripen  into  a  peri'cct  title  in  her,.jik3  • 

t  against  the  husband's  administrator,  olthoagh  it  is  shovcn  that  the  hus- 

band had  abandoned  her  when  her  possession  commeiiced  ;  that  he 
:  never  afterwards  returned  to  berj  and  never  as&erted  any  claim  to  the 

t  property ;  and  that  eh**  held  and   claimed  it,   aa  ht  r  own   individual 

property,  for  a  continuous  period  of  more  than  twenty  years.— Bell  v. 

Bell's  Adm'r 4€3 

t.  BusbamVi  rijhCs  in  toife^i  ftatutrry  s^aratc  estate. — Under  the  Code. 
(§  19S3,)  the  husband  has  no  rght  or  power  to  mortgage,  for  his  own 
individual  d-bt,  a  slave  bcL  ngiog  to  the  wife's  statutory  separate  es- 
tate.—Patterson  V.  Flanagan 427 

I            f'.    Vcdidily  of  sale,  by  wife  alone,  of  statutory  sf,paratc  rotate ;  icheiher  actio?i 
J                t'it  to  rc/:over  a^eed  price.— h.  f  ale  by  the  wife  alone,  without  the  concur- 
j                reace  of  her  husband,  of  property  belonging  to  her  statutory  separate 
estate,  is  absolutely  void,  and  passes  nothing  to   the  purchaser  \  and 
the  wi'e  cannot  maintain  an  action  at  law,  io  her  own  name,  to  recover 
J               the  value  or  agreed  price  of  the  property.— Alexander  v.  Saulabury. . .  406 
,           *l,  Cjntraci  Uticeen  husband  and  leife. — A  contract  between  husband  and 
J               wife,  by  which  a  separate  estate  is  created  in  ihe  wife  in  the  future 
^               earnings  of  her- elf  and  her  domestic  servants,  is  void  as  to  the  existiug 
creditors  of  the  husband ;  and  slaves  purchased  for  her  by  a  third  per- 
son, and  paid  for  with  her  earnings  under  such  contract,  are  subject  to 
the  existing  debts  of  the  husband,  like  aoy  other  property  purchased  for 
her  with  the  husband's  money.— HcLcmore  v.  Nuckolls 591 
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1.  Mk^  «hMi.-^A  clftink  tkguQMt  aa  hwotrent  estate,  or  the  effidAvIt  reri- 
lyiag  it|  must  be  regarded  m  filed,  witUo  the  meaaing  of  the  statnte, 

'^Ooda,  1 1847,)  whem  it  la  detirered  to  tbe  paobate  judge,  <m*  to  bis  act^ 
kf  atork,ib  hJsoftoa»  to  be  pUcod  and  kept  oo  file;  butmeioiij  fHvAag 
ft  lo  tbe  efifitt,  not  witb  tbe  proper  file  of  ptsptm  beioaginj?  to  tiie  estate, 
and  witboat  bringing  It  to  Ibe  notice  of  tbe  Jaclge  or  bJs  clerk,  la  noft  s 
aiii|Bfaa»  fillag.— BeeiM's  AduHr  r.  PhtUips.  Go'dkby  4  Blerins SIO 

2.  Afj^sney  ^f  daim,^  VTbea  an  attoroej'd  reoaSpt  lor  a  oota^  ptaoeft  in  Ua 
bands  for  oollectiony  b  filed  as  a  claim  apioat  bis  iaaoWettt  eatala,  ite 
fiulwre  to  specify  tbe  amoiint  of  the  iwte  ia  no  objection  to  tbo  cUim 
provided  ihe  amount  be  diowa  by  oiber  proof.  ••-Stabba  ▼.  Beane'a 
Adia»r ,.., us 

3.  fimimnee  w  dSucr^ptioa  ^f  dkim. — Wben  an  altomey^s  recetpi  for  a  note, 
pla«od  to  bis  hands  for  ooUootieB,  ie  filed  as  a  elaim.  agalnat  bis  faiaoU 
T«at  esUite ;  and  tbe  aeeiMnpanying  affidsTft  of  tbe  creditor  afrttea,  thai 
tba  at'oroey  ftJIad,  tbrongb  negHgence,  to  preeent  a»d  file  Ike  Bole  aa 
i^al*iai  sfidnat  tbe  insolvont  estate  of  the  daceased  debtor,— -proof  of 
tbo  attoHUy's  admisskNi  tbat  be  bad  ooBected  Ao  money  on  tbe  note, 
aad  ot  bis  proaniae  to  po^,  is  not  ooaq>etettt  evidence  ^  ibo  ertditof,  fl^o^ 

IirPKBEST. 

1.  Om  pr^mitBoiy  note.— Tbe  aiaker  and  bolder  of  a  proml«fcory  note 
may,  by  gubseqaent  Terbid  agreemont,  founded  an  snf&oient  cooslderm' 
Han,  change  tlu»  rata  of  intkrest  wbieii  it  bears ;  y«t  tbe  bolder  cannot, 
in  a  aoir  on  the  aofee  itself,  rooover  on  aneb  modified  eontract-^Hunt^i 
Saeauior  t.  Hatt w «♦ 

JUD&MBKTS  Am>  OSCRSBEk 

1.  Obnelvnvenest  of  judgment  as  ftitr.—'Vrhere  a  promissory  note^  which  had 
been  transferred  by  deliTery,  was  placed  by  tbe  transferree  in  tbe  hands 
of  an  agent,  with  iDStrnottfns  to  present  it  to  tbe  maker  for  payment 
and,  if  the  payment  was  refused,  to  pot  it  in  tbe  bands  of  an  attorney, 
for  eoUection  by  »uit;  and,  payment  baring  been  refoscd,  tbe  agent 
soot  the  note  to  an  attorney,  who,  not  being  informed  of  tbe  name  of  tbe 
real  owner,  bronght  sair.  on  it  in  the  name  of  the  agent,  and  the  action 
was  auccesefuUy  defended,  on  the  plea  of  aot-ofi*  against  the  payee,  —hdd^ 
that  the  ju<igmeot  in  that  action  was  not  a  bar  to  a  snlisequent  action 
on  the  note  by  the  owner,  who  was  not  shown  to  have  hud  notice  of  tbe 
pendeDcy  of  that  action. — Lawrence  v.  Ware 47T 

2.  Same, — ^The  recovery  of  a  judgment  against  a  sberiff  and  bis  sureties,  in 
an  action  on  his  offloial  bond,  by  two  joint  owners  of  a  chattel,  for  bia 
wroflgfal  acts  in  sclliog  the  entire  interest  in  the  chattel  under  execu- 
tion against  one  of  the  joint  owners,  and  in  making  the  s.ile  at  a  plac« 
not  anthorized  by  law,  is  a  bar  to  a  aufcsequent  action  of  trover  agaiast 
btm,  by  the  joint  owner  who  was  not  a  party  to  the  process,  for  the  con- 
-version  arising  from  tbo  wrongful  sale  of  the  entire  interest ;  and  the 
rconclusiveness  of  the  bar  is  not  affected  by  tbe  fact,  that  only  nominal 
•damagea  were  recovered  in  that  action ;  nor  by  the  further  fact,  that 
4he  acUon  itself  was  not  strictly  maintamable.'--Hopkio8on  t.  Shelton,  S03 
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» Of  «vu2a9ce.~-OQ  tbe  execattoa  of  »  vrlt  of  ioqiiirj,  after  jtt4glB«»t 
l>3r  dcftuiU,  in  trespass  for  inking  perflooal  property,  the  judgaeeilij  ie- 
iiioU  eetops  the  drfeodojit  ft-om  sbowlog,  even  ta  mitlgftttQo  of  daHaagee, 
t-bafc  tile  plAiotiJff  had  not  mch  a  tit'e  as  would  avCborise  a  reoovery ;  yet 
lie  may  show,  in  autigatioo,  that  the  ptaiotiff  waa  aal  *•  owaer  ot  Hie 
propertj»  as  (hat  fact  ie  not  neceaaarUy  ineoMl^eal  vith  the  pkiatUTs 

vigfat  to  recoTer.-^Sterett'a  Executor  ▼.  Kaster 404 

<.  Cmekmk>mmqf  fauA  dapm,-^A  deorae  of  the  prohate  oourt,  wbkh  pui^ 
porta  to  have  been  vendered  oo  final  aetHaitefit  el  the  aceoaota  and 
▼osBchecB  of  the  admiciBlraior  of  an  iaaolToiii  eetato,  and  aacertaiBa  the 
aflMiaBt  of  4Meet8  whieb  had  oone  to  hie  handa^  ^e  eMeunt  of  his  dia* 
hiiiaoBieiita^  and  the  halaote  let  la  hie  hands  for  diatrihiitioa  aMOftg 
ereditora;  and  by  which  *<H  la  ordered,  a^ndgad*  md  deoread*"  that 
the  acoatmt,  as  stated  by  the  coort,  **  be  reeeived,  passed,  aUowed,  as- 
cosvUd  and  filed  sa  a  final  settleiaeat  ol  said  eatate/'-^ia  final  sad  o^a- 
dttsiTe^  umil  rereraed  by  the  proper  trlbuaal,  and  en  aoi  ha  re?iow«d 
or  aaaalled  hj  the  probate  court  at  aaothar  tana. — ^Watt's  AdatV  t. 
Watt's  Ihstributees * ,  467 

Ik  MtfmJUs  qffintd  <kom.^A.  deeree  oi  tba  probate  aaaii,  whiah  piir. 
pasta  to  have beeo  vaaidsrad  on  istalasttlswsal  of  Iha  assaitati  and  Tooiih* 
era  <rf  the  adiainistraior  ^  an  hisalreat  eotate ;  whifsh  aorrects  csitaui 
.  siq^paasd  errors  and  aiatakes  hi  a  Astsmt  sattlamCttt,  Iheraby  showing  a 
laigsf  balance  in  the  administrator's  haads  far  diatrihuMoa  wuaog  iha. 
creditors,  and  declares  the  fomor  aestleoisBt  ta  ho  y«rtial  only ;  aad 
by  whioh  '*  it  is  coosiderad  and  dasasod^*^  that  the  «laina  allowed  m 
tbafbroMrsettlemaatyWhiohwasoiheBdoalvadaniiiMtoadiHdivad  • 
of  eighty  per  seat.,  «<  ha  paid  in  Adl,  and  that  whatefw  soms^haa  so- 
main,  after  the  satisfaottoa  of  said  aUowed  clauas,  ha  aqnsUy  divided 
among  the  four  mmor  heks  of  **  the  .deoedaat,— has  m^  the  rs^uisihw 
of  a  final  deecoe,  and  wUl  not  support  an  exeentioa  (ht  an  appeal 467 

fi.  Ikree  m  ektmeery  wiutrtted  as  aulhormng  turn  of  fi.  fa, — A  docroa  tn 
ehancery,  rendered  on  pleadings  and  proof^  under  a  bin  filed  by  the  se- 
cured creditors,  agakoet  the  trustees  in  a  deed  of  trust,  charging  them 
with  waste,  BegIig£B08,aQd  misapplication  of  the  assets;  adjudgingthat 
the  cofflplainaots  are  eoUtled  to  relief,  andjordcring  the  master  to  state 
an  account  of  the  several  debts  due  to  the  complainants  respectirely, 
and  the  sereral  amounts  with  which  each  trusty  JB  chargeable,  and  to 
ascertain  the  pro-rata  dividend  of  eaoh  creditor ;  and  a  Bubacquent  de-  . 
tree,  eonfliming  the  master^s  report,— though  informal,  are,  whca  con- 
strued together  and  in  conned  ion  with  the  bill  and  the  master^s  report, 
equivalent  to  an  order  for  the  pajmeot  of  the  several  sums  of  money 
ascertained  to  be  due  from  each  of  the  trustees  to  each  of  the  creditors, 
and  sufficient  to  authorize  the  issue  of  a>i./a. — ^McLemore  v.  27uclLoUa,  it9\ 

7.  Revivor;  parties  to  seL  fa, — On  the  death  of  the  nominal  plaintiff  in  a 
Judgment,  a  scire  fadaa  to  revive  it  must  be  prosecuted  in  the  name  of 
his  personal  representative,  and  cannot  properly  be  issued  in  the  name 
of  the  beneficial  plaintiff  alone,  nor  in  the  name  of  the  deceased  nomi- 
nal t>lain  tiff.— Baker,  Fry  &  Co.  t.  Ingersoll . » .' 416 
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JUKISDICTION.  *•  ^ 

See  CoN*sTmTiON*AL  Law,  3,  5,  6,  t. 

CRIMINAL  Law,  50,  57.  * 

Dowi^  3. 

Ji:8Tr<»  OF  THB  PXAeXt  1. 

JUROFwS. . 

1,  Chmpeieii'^f  nf  jVror.— The  sooietj  of  froe-intiiions  b^m^  a  purely  charit- 
able eorpofatioii,  ft  member  of  the  society  caonot  b«  said  to  lave  tlio 
?oialttst  pccrniary  irtereat  in  the  event  of  a  suit  to  wbicb  the  aocicty  U 
a  p^rty:  con5erjueTitlr,,lie  is  a  competent  jaror. — ^Berdine  t.  GmkhI 
Lodgfe  of  Alabama St5 

2.  Srme.  —A  mere  occofiaht  and  tenant,  nnder  a  yearly  letting,  of  a  room  . 
u<cd  hy  him  as  a  slceplnpr  ftpartment,  is  not  -^  fretholdtr,  within  the 
m(al!i'  f  oi  the  statute  (Cofl»>,  g  3583)  speL-ifying  the  groumis  of  chai- 
]on.£^ '  to  jnrori!  in  criminal  casps.— Aaron  t.  Tiie  State IJ 

S.  Cf-o'hnc^  nf  Juror. — In  all  trials  for  capital  or  peo'teatiary  offenses, 
(C:ode,  <?  8r)Sf»,)  the  State  miy,  at  its  elecJiou,  oballengo  for  eausaa  . 
juror 'vho  ha.H  a  fixed  opinion  against  captlal  or  penitontiary  puniab- 
meats  :  yet  t'^e  statHte  does  not  impose  on-  Che  coort  the  daty»  tx  taero  • 
f.'iofjt^  of  settiofr  aside  a  juror  'or  this  caaso;  nor  esn  the  prisoner  com- 
plain if  the  State  waivefor  forbears  to  oxeroiae  its  right  of  •ra'-ieuga.'- 
MofpViy  T.  Tlie  State t-,    48 

4.  Oatk  of  pc'it  Juror. — If  the  jary,  in  a  criminal  caso,  arv  sworn  **wellaatJ 
trtily  to  try  the  {sstte  Joined,'^  tbis  is  a  substantial  compliance  yvith  Ae 
f-cfinlsltlon  of  the  stfttote,  (Code,  §  8478,)' and  is  saflleieni.— 3foGiiirc 

v.theSfate t...... *.-..    ^^ 

'      i    '    ■  '  ,  .  ■  ' 

JUSTIOB  OF  THE  PEACE. 

1.  CLdJurisdicUjii^  ^Wnere  several  promissory  note.-?,  each  for  a  less  sura 
tliav  filiy  ilolUm,  aro  executed  at  one  and  the  saxe  time,  for  a  single 
debt  amounting  to  the  airgregate  of  their  several  suras,  and  are  mails 
payable  o:i  ibe  same  day,  such  notes  are  wilhin  the  civil  jurisiBiction  of 

a  jttf  tice  of  the  peace. — Ucvrin  v.  Buckelew. . . . ." t'jO 

2.  Auti'icrily  of  ihicndani  of  Cartukn  as  Justice  oftheptiir(. — The  4th  section  of 
the  act  "to  incorporate  the  town  of  Oan^den  in  Wilcox  eouuty,**  (Session 
Acia,  1341,  p.  54,)  taken  in  connection  ^ith  the  aot  ''to  incorporate  the 
tuWD  of  Kutaw  in  Gi'eene  county,"  to  which  it  refers,  although  it  may 
not  m<;ke  the  intendant  of  the  town,  ex  officio,  a  juetice  of  the  peace,  con- 
stitutes at  least  a  valid  foundation  for  a  borui-fide  claim  of  office  by  him ; 
and  if  be  proceeds  to  perform  the  duties  of  a  justice  of  the  prace,  ob  the 
faith  of  his  election  as 'intendant,  he  is  at  least  a  justice  d<  facto. — Wil- 
liamson &  Mc  Arthur  v.  Woolf .* 596 

3.  Exaniina'.ion  of  partie.s  as  mtnesscSf  in  apjyenl  case  Jrcoi  Jiislice''s  court. 
In  appeal  cases  from  a  justico^s  court,  where  the  amount  In  controversy 
exceeds  twenty  dollars,  the  statute  authorizing  either  party  to  be  a  wit- 
ness in  his  own  behalf  (Code,  §  2779;)  has  no  application  to  snits  by  or 
against  corporations  aggregate. — Ala.  &  Teno.  Rivers  Railroad  Co.  r. 
Oaks  4  Mills «25 
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1 .  .BegMsi  Iq  '^bfiirt  qf  the  hody!'  CQnUru^ii  to  ves^  in  claldren  cu  j^^rfhaifn.-^ . 
Tfhere  the  testator  devised  and  bequeathed  his  entire  estate,  both  real 
abdpersoaal,  to  bis  wife  during  Win  or  widowhood,  aud  directed  that, 
on  h^r  d(»uth  or  xnarriagQ^  bis  reil^eetate  should  be  aold,  and&U  bit;  prop- 
erty be  diYi:led  iato  seyou  equal  parts,  ^''aud  then  diapoged  t/  us  follows : 
to  the  heirt  of  the  hoihf  of  Sarah  Ji.  Jhia  danghttr]  one  jjart^ihe,  the  said 
Sttrf.ihf  to  have  the  usi  and  btncjlt  thcrtof  duruuf  h^T  li/Ci  hut  not  to  sell  nr  dii- 
//•f*  f/j(,7t ()/■/'  Ac;  and  it  appeared  tliat  Sarah  B.  was  marrkd,  and  had 
children  living  at  the  time  the  will  was  mad'-,  and  that  the  te?tator,  in 
another  clan.*e  of  his  will.,  bcqueiithcd  a  i-p  cific.sum  in  money  to  her 
diiertlj,  In  the  event  that  he  did  not  lu.^kn  an  advancenici  t  of  equal 
amount  to  her  during  hid  life, — hehl,  V.ni  the  chilclren  of  S.irah  B,  who 
Were  Kvlng  at  the  death  of  the  tf^ptalor's  wi.l->?r,  took  appnrcliKsors  un- 
dfr.^  tho  heqii'  8l,  and  that  the  rule  in  ^he'Ioy's  cise  did  not  applv. — 
(Stove,  J  ,  (th^ritrAn. ) — Koberts  oud  Wif^  v.  Ogboiirne. 1*29 

S.  Dtq^ipsi  to  darijhle'  ^'dnnny  her  Ufftime,  and  her  heirs  afUr  hir^  —A  he- 
qarpt.  of  slaves  andlainj  to  the  testator's  daughter,  **to  be  her  right 
and  prop,  rty  during  her  life-time,  ar.d  htr  heirs'  after  her,  to^^elher 
with  their  increase ;  but,  should  fehi-  die  without  an  heir,  then  ihe  prop- 
erty !o  be  dividi^d  f-mong  the  rest  of  my  [his]  heirs'' ;  fvlbwed  by  a 
general  rP3i("uary  beqtiest  to  her,  of  hTI  th<?  rest  of  his  cstnie,  I)oth  rial  ^ 
and periional,  "to  be  disposed  of  >  «  she  thinks  fit  among  my  [his]  law-. 
fal  beirp  at  my  [his]  death/* — under  thr  operation  of  the  rule  in  Shel- 
ley-scase,  vests  !n  the  daughter  an  absolute  estate  in  the  glaves.— Par- 
ish t.  Parish 51- 

S.  Be'juest  of  estcft^  for  life^  vith  remainder  over  ;  nrt certainty  ;  temotenest.-^ 
"I  wiV  and  bequeath  1>©  my  beloved  wife  Elizabeth  one  negro  woman, 
Dtimed  Jane,  to  her  her  life-time  ",  then  she,  and  all  ber  increase  from 
the  date  "'97,  to  be  equally  divided  among  the  five  children,  if  living  at 
that  time  ;  if  not  to  tbeir  beuru  lawfully  begotten  of  tBeir  body :  if  none 
«:cb  heirs,  to  b^  equally  divided  among  tbemselres  when  Ihe  yotingest 
child  eoraes  of  age ;  and  itfter  my  wff^^*slife41me,  the  woneb  to  be  hired 
fe»  90]»port  her  children  ;  if  her  labor  w^ll  not  support  her  ehlldren, 
they  must  all  faelp  her,  as  they  are  to  reap  the  property  ;  and  nry  dt?- 
•ire  iis,  that  the  children  ehoald  l)e  kept  together,  and  Mlboolcd  vfttMi 
the  hire  ef  the  negroes,  until  they  come  of  «^e  to  demand  them^tbc 
iioys  at  twenty-one,  the  girls  at  sixteeo  ye*trs  o(  age ;  Und  till  then,  the 
hire  to  go  to  the  support  of  dl  the  children,  both  black  and  wMtd.  tfy 
dcifart  is.  ffait  if  any  of  the  ebildran  should  die  before  it  comes  of  ig«, 
they  all  should  have  his  legacy  equally  divided  among  them ;  and  ll%&^ 
•Qi  of  the  negroes  die,  they  all  shall  make  him  equal  with  tbemwtvttl** 
AU;  that  ^ic  ^equett  HM  nM  void  for  uncertainty,  bat  crcftteid  •  Wk- 
fttkt  in  the  widow,  witfi  ramtederover  to  such  of  the  tumM'site 
cbildrea  M  rnkfjiA  tiwa  he  Wla%,  tod  the  lineal  dcswBteitii  ISmm  to 
cxisteoce,  of  tShose  who  wcro  deod ;  M«  ttat  the  Umtttfttsu  iv  fsvot  of 
•ttli  IlMal  AsMOMlMili  WW  lol  yfM  %ft  niiiilsHMW  itiiton  «. 
Sitflh ; 4* *.••*..  UO 

ermm  of  jm9Mrty.-«J]Votalor,hy  te  ivil  Amms  «f  lib  «fi^  AnicM  ^tt 
ftU  his  propertj,  Mh  real  uA  poNOMl,  i*mM  ho  t^fMf  dhrMUd 
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among  his  w\ft  And  tliree  diildreB,  sbare  tmd  Aart  »T1ke ;  asd  diat  bli 
entire  estate  Bhoald  be  kept  together  and  managed  by  hie  execvtors, 
(wbo  were  al90  appointed  guardiam  of  bia  cbildren,)  ontH  his  eldest 
child,  a  son,  should  attain  bis  majority,  when  b's  share  was  to  be  set 
apart  to  htm ;  the  share  of  eaeb  daughter  to  be  allotted  to  her  when 
she  attained  the  age  of  twenty-one  yetrs,  or  married  before  that  time 
with  the  consent  of  her  guardians.  The  aeoond  clause  was  in  these 
werds :  ^  It  is  my  witl  and  desire  that,  sftcr  all  my  just  debts  and  lla- 
I  ilitics  shall  have  been  pai^,  the  said  executors  and  guarJfaos  of  my 
children  sliaU  pay  over  to  my  said  wife,  from  time  to  time,  as  she  may . 
call  for  the  sanw,  such  portion  or  part  of  the  annual  increase  or  profits 
of  all  my  said  property  as  she  may.desire ;  the  remaii^der  to  be  by  them 
invested  for  the  benefit  of  my  said  wife  and  children.^'  The  fourth  clause 
directed  his  executors  to  sell  a  certain  town  lot,  to  purchase  another 
suitable  lot  in  the  same  village,  and  to  have  erected  thereon  a  dwelling- 
house,  "for  the  residence  and  benefit  of  my  [bisj  ssid  wife,  af\er  sach 
plnn,  and  in  ^ucfa  style  as  she  nay  desire  and  dlre'et.^  The  third  clause 
directed  the  sale  of  the  plantation  on  which  be  resided,  and  the  fi^th 
ami  sixth  clause:!  a  sale  of  certain  personal  proper^  {  while  thoseTcnth 
«clau!^c  provided,  tlmt  if  the  widow  or  any  one  of  the  chiUron  should 
(lie  before  the  allotment  to  the  Istter  of  their  respeotive  shares,  the 
Furvivorii  should  take  the  interest  of  the  deceased  \  and  that  if  all  the 
children  bboukl  die  before  their  respectiTe  shares  had  been  allotted  to 
them,  then  the  widow  should  **baTe  the  procecis  and  pi-ofits  of  all  the 
property  during  her  .life.^'  Sdd^  that  while  the  widow  was  entitled, 
under  the  secoud  clause,  to  demand  and  receive  from  the  execotors  the 
entire  annual  profits  of  the  property  after  the  payment  of  the  tostaU>r*s 
tlcbta,  she  had  no  .tight  to  use  them  for  the  purpose  of  iBYCstment,  or 
for  her  own  exclusive  benefit  in  any  other  manner :  that  the  children 
took  an  equal  interest  with  her  in  such  profits,  and  were  entitled  to  be 
maiuteined  and  educated  by  her  out  of  such  profits  ;  and  that,  vhilo 
8lic  had  a  right  to  use  and  enjoy,  in  common  with  the  children,  the 
house  and  lot  purchased  by  the  oxeoutors  under  the  fourth  clause,  the 
hoose  and  lot  were  the  property  of  the  estate,  and  »ttl]ject  to  distribu- 
tion under  the  first  eUase.^Wynne  and  Wife  ▼.  Wulthall %1t 

5.  Lapsed  legacies;  ttattUoryi^  prtmsiona, — Under  section  160&  of  the  Code, 
a  legacy  or  devise  to  a  child  or  other  descendant  of  the  testator,  wbo 
dies  before  the  testator,  leaving  children  or  other  descendants  who  snr- 
vive  the  testator,  does  not  lapse,  and  does  not  vest  in  the  administrator, 
of  thtt  doeeaseil  legatee  or  devisee,  but  passes  directFy  to  his  chiMbren 
or  other  descendants,  in  the  same  p  oportion^  .«i  d  thsf  >ook-  as  his 
heii»at>lMr  or  distributees;  and  hU  widow  tokos  do  interest  in  it. — 
JoaeSf  ▼.  J osna'  Ssocutor ..,.••.« 61i 

6.  Ko^ii%4{/'  b^tm^  ff  freedom i9.Mmo9^^lsk  this  ^te, »  ^veot  bequest  of 
iraedon  to  slaves  is  voidr  U9)e^9  their  omaooipilKAH  U*«lhonsed  hjy 
fiom^  special  legislatire  provision  ;  and  where  the  testator  is  aiitboi^ 
izod,  by  «  apftoiit  at«|MiO»  |o  jSoaBoifato  his  dares  at  his  discrAtion,  bnt 
is  required,  m  * c#<gitton  jpiiij (tjili^  |Vevio«aly  toxnnvey  »  oortidn 
quaatiUQr.  o£  laml  4o  the  jiilg^of  t^otti^tf  ^urt,  in  trvst  for  their  use, 
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ms  A  aecurity  tbftt  they  ahaM  not  become  a  public  cli4rg«,  a  devise  of 
tb«  liod  to  the  slaves  tbemselrea,  in  a  wi!l  which  is  not  sufficiently  at- 
tAsted  tD  pasd  real  ea'ate,  i3  not  a  substandal  eomplitnoo  with  the  stat- 
ute, and  the  bequest  and  dt^vlse  are  both  void. — J-  ck  t.  PjraQ'e  Ex- 
Ccii.torB , 222 

7.  V.dmilj  of  iest/xmejUary  trwi  for  tniancipaJtion  of  xlaves  at  their  election  — 
A  t<js*t:imcflla''T  trust  for  the  cmmcipition  of  slareii,  the  cxecti  ion  of 
wMch  i:*  made  to  depend  ou  the  election  of  freedom  by  theFl>ivos  thcm- 
st'lve*?,  15  void,  because  thcj*  bavs  rot  the  leg^al  cnpaeity  to  mnke  the 
l.'I^x^tipn  :  and  thesamc  principle  applies,  where  the  executor  is  directed 
to  c&TTv  the  Flares,  for  the  purpose  of  emancipat  ng  them,  *'to  some 
non-1^av.^h')l  !i:i^  Stat*^,  rtr  to  the  republic  of  Liberia,  as  the  said  rtlayt's 
Inay  proror.'"— iWaTwreirs  E"SccTitor  v.  Walker. I84 

8.  f>jur^t  to  tnf'ftcc,  for  comfort  ami  sitpporf  of  dehh^y  hut-  n^^t  liahle  fur  his 
de*ii^y^\>f:('(  to  equitahlt  atfn^hvtfnt-^\XhvTO  a  sum  of  money  is  Ijc- 
QHCathcd  to  a  trustee,  in  truH  for  a  debtor,  *'not  ««)\(pct  to  any  debt  or 
debts  ho  mny  li;\vc  co:itrac*ed,  but  for  hia  comfort  and  sup;  ort,"'  it 
may  b  *■  sibj^.cted  by  pq^jitable  attachment  (Code,  §  2956)  to  tlic  pay- 
ment of  his  exl«tin<?  debt* — 9m!' h  v.  Moore 842 

9.  Bequest  in  creditor y'wdh  dirtdiwn  for  dedndhm  vf  dflA  from  Ifjiiq;. — Wbtr*; 
the  testator,  aft-ir  making  certaio  specific  bequests  U)  his  w;^-,  di.^ctva 
that  the  residue  of  hig  property,  both  real  and  pe  sonal,  fhfr.il-i  be  di- 
▼ided  into  three  equal  parts,  bequfathed  on«  of  tbeso  parts  to  the  chil 
dren  of  a  deeeamd  brother,  and  added  to  the  bpqtief>t  these  words* : — 
^*  hut  the  anvnint  1 71010  am  indebted  to  them  u  dedwiedf*^held,  thut  t^ds 
c'aase  did  not  impose  upon  the  children  an  abandonment  of  their  debts 
a^aint>t  the  estate,  as  a  condition  upon  wbioh  they  abouid  take  the  leg- 
acy, bat  only  required  a  dedaetion  of  the  debts  from  the  legacy ;  that 
In  making  this  deduction,  the  af^gregate  amount  of  the  debts  must  be 
Bubtmo  od  from  the  entire  legacy  to  tlie  ebildren  eolleoti?ely ;  and 
that  tho  ^moattt  to  which  the  ohildren  wore  entitled  nnd«r  the  bequest 
mwst  be  ascertained  as  in  cases  wiiere  |»rof»aiiy  is  brought  bato  hotch- 
pot— that  is  to  sajT,  afUr  deducting  the  specific  bequests  to  the  widow, 
the  ara'>aut  of  the  debts  d«e  to  the  ehiMroa  maat  be  first  added  to  the 
general  residnam  of  the  eatate^  and  than  d^lactad  Irom  ooe-tiiird  of 
that  amonat-^BiMh  and  Wife  t^  QinniiighAm^s  £zacotors..  .f 827 

10.  Proeeedinff  for  ruovmf  of  ieg^my;  ifsctran.^'^Wfasre  a  raatdnary  legacy 
ean tains  a  clauM  Alraatkig  a  debt  daafrom  the  teatatbr  to  the  legatees, 
artiing  firom  the  fiset  Ihlbt  ka  had  made  «a  noaatharised  sale  of  their 
interaet  in  a  tract  of  Iflsd,  to  he  doduptad  from  tha  amoirnt  of  th«  lega- 
c^ ;  a<Ml  r>tte  of  the  lagataae  are  inlhata,  aadl,  eeaacquently,  iooapabla 
of  elaaijiig  ta  ratify  the  sale,  ^t he  ehaaear/  aoart  alone  can  make  an 
eleeii'*n  for  them,  and  is,  therefore,  the  ^^roprtate  forum  lor  tbe  s;t- 
tlevient  of  the  eatate  ftod  the  aseertaiameat  0/  the  legaeiea 33*7 

11.  Bnm;  hurdm^  proof* — ^In  a  prooeedtng  before  the  probate  oourt, 
after  the  eipiration  of  eighteen  menths  from  the  grant  of  letters 
testamentary,  for  the  recOTory  of  a  residuary  legacy,  from  which 
is  to  be  deducted,  by  the  terms  of  the  beqaesc,  a  debt  due  from  the  tes- 
tator to  the  legatee,  it  is  ineumbeot  on  the  legatee,  and  not  the  executor, 

53  • 
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to  prove  the  amoaat  of  the  ibdcbtedness  to  bim  ;  and  iinlesB  be  nittkeii 
wuoh  proof,  and  thereby  pho\rs  that  tbero  will  be  a  sufficiency  of  asseta 
^-iaii'iiliii^Jn  tb(»  ha  ids  of  the  executor  to  pay  all  the  debts,  clmf^«*i,' 
uiid  prior  legacies,  he  is  not  entitled  to  a  decree.— Bnsh  and  Wife  v. 
Cunuiughara's  Executors « S-~ 

LVHrTATION'S,  STATl'TK  OF, 

I  ly.uu  itn'u'i  h^jln^  to  run  nrfiinst  d^chtui  c'jt/a/c. —The  statute  (ff  liinitn- 
t.nis  do -8  not  bo^  n  to  run  agaii.-t  an  intc.-^tatc'ft  CFtate  until  the  ap- 
p»>  ntiii.::'iL  of  an  aJaiMidtrator  ;  but  it  ia  not  necessary  that  there  should 
b-;  a  (lorn  ^^tic  adin'ujistr'juar,  wh-jn  the  iiitu'state  di- >:  in  a  f-. reign  Stnie, 
a;i  1  .I'iaii.'ii.-ii'i'.fi')!  o-i  his  estate  is  there  .qraitiid  by  tb<i  prop'jr  trih'inal, 
A  t',io:u'ii  Hiicli  I'ojcica  ad:nini:Jtr;itor  may  have  never  had  h-s  Ivtr.vrs  :e- 
c-^rdtMl  }irro,  aj«  sinthorizid  to  r*o  by  the  act  of  1821.  (CUy's  Digest, 
'i  27,  j5  ■:>  1 .)— M  uiiy's  AdmV  v.  Tu-nipseed  aad  WilV 4  1"^* 

t  LirfJ'.j.'li-n  (if  ii'thn/or  brc leh  r,f  tiiU'bnnd.—Xiw^ti):  t'^e  law  existing;  be- 
f:)rc  the'  ad- .pt.on  of  tlio  Code.  (Claj'!»  Digest,  S27»  g  81.)  thtre  was  t  <> 
Hi;iLiit' of  lirnitiitio'is  appliijable  to  an  action  ior  a  breach  of  a  vendor's 
ti:!o-b  u  l.—FJ.^Jell's  AdmV  v.  .^'mith 51.^ 

1  l^-.vi?,  <'..-  iu^'.rjiyiryi,  /-r/iJ— U:.J:  T  the  provli^ii;!.  of  ibo  C  j  Jc,  (^  2  1?3 , 
.st:f)il.  0,)  on  '  yi-ar  is  tiie  l);i-  t:i  au  ajtio^  to  rei'ov«»r  uamcKtri  li>r  owr- 
^.owin^  liiuds  —Polly  v.  McL'a'.l % . . . ; 24»> 

4  K>:imty  for  hrfftch  of  rjniract. — An  action  ajfainst  the  ownera^  of  ft  Bteam- 
f  oat,  for  nc<;ligonee  ariaini;  from  the  breach  of  a  contract,  is  not  witMa 
the  statute  of  UmitAtions  of  one  year.  (Code,  §  2481.)— K«G'dl  t.  Monette,  Ss3 

f».  *^ame^  to  fujnmarif  proceetHntf  4S^am«<  tax-coUedor. — The  State  not  bving 
expressly  ineluded  iu  Uie  aet  of  18S2,  (Clay-s  Digest,  $29,  §  90.)  wh'Cb 
[vresc  ibes  six  years  as  tbe  limitation  of  actions  against  the  snreties  of  pukh 
tic  offie«iv.  that  statute  doe4  aot  apply  to  a  Bummary  proceeding  agaia- 1 
a  tax«ooH«ctor  and  bis  surati«8,^mtituted  in  the  name  of  the  comptroller 
of  public  aeeeunts,  for  the  om  «f  the  Stftte  -- Ware  v.  Greene 38^ 

6  Samtt,  to  amended  bill  in  ^Aanc^ry-— If  a  bill  is  filed,  by  mistake,  in  tbe 
r  ane  of  the  wife  a^  a  fe  »a  aole,  to  reeoTer  bet  lateroBt  in  ^vea  wlneb 
accfued  to  htf  birf»ft  bar  nartiagv,  aftd  wblofa  v««ted  l»  tho  hasbftid  bf 
▼irtue  of  hi^arital  i  ighto ;  a«d  aa  amended  bill  ia  allefWardt  il*d,  la 
the  Home  ef  the  basbwiid  aid  wife,  after  the  statmie  af  Itmitatimia  hw 
barred  tira  hmbcad'ft  rlgbt  of  aaktao>^tha  siatila  U  a  b«r  to  tha  relM 
8)ag^t,  altboogb  the  fia4tti#r7  hftr  was  mi  caiii|d«to  mkeu  iba  arigiiiftl 
bill  of  tha  wife  «rasfiied.*.-&iftsaftdW^af.AT«ir^.....«.^ 1?4 

1  Suhtefwnt  pr^mi$e  er  wAnomltdgmmd, — ^To  rafit«  a  debt  har«ad  by  the 
statute  of  1  BiiiatioiM,  the  BuhaaqiiMit  jvwiuw,  ar  0$kmvM(0iimd^  aast 
be  cleilr  and  explicit ;  but  it  ia  not  necef;sa'y  Ib^t  tba  mdmet^  by  wlucdi 
that  promise  or  aek»a«4ed^in««i«  is  fatabKahod,  sbonld  bs  akav  aad -sk* 
f  lioit. — Strickland's  A<lm-p  v.  Walker •  •  •  *  51 S 

6ee,  also,  Adteusk  PosaKssro:?. 

lAJNATfCS. 
"J.  T/iahility  for  necfsvirks, — An  adult  person,  who  is  wofi  ccmipo^  tnaitis^ 
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in  liable  om  on  implied  contact  hr  nceesRa*iM  furttl«bcd  him,  euit- 

ab!«  to  hi^  estate  and  cootiiion  la  life^  and  wbcrtf  uo  guardian  bas 

'b«cii  appointed  Cor  bim,  aa  action  tor  vUc  value  of  sycb  uecens  rios  must 

^      reocsiuril/  be  pri»acu(ed  agaiuDt  bliu  {xrtooAlly. — L'x  ^urte  Xoribiiig- 

'ton , ; 400 

2c.  11^99  iHsalk  mui  d^md.'^Yfhon  to  a^tioai<  brougbt  ag^aini^t  nu  aduU 
persoa  who  is  non  cmpoi  me/a^Ui  ha  ooojt  be  dufond^-d  by  an  att  jrnej,  to 
be  a^Miated  bj  the  coiirt»  if  uececsarj ;  Kiid  if  tba  court  icluacs  to  let 
(he  ^ia  fltiif  pr  o««d  with  his  aciioo,  '*  itolow  he  iirf^t  have  a  guardian 
«pp.oiui«d  bj  th«  prubdte  court,  and  n>tify  t  le  gaardiuu  o(  the  peQ<.icne7 
^jfik^Bu  t,"  a  tatsndofMM*  will  i>c  awarded  bj  th^.  supruioc  court,  at  the 
lueiuQcti  oX  tlia  plaiutiff,  to  couptl  tba  xppoiDtmeai  of  au  aitunrey  for 
the  dtiieodaat 400 

MANDAMUS. 

1.  When  it  lies. — la  an  action  against  an  &«iilt  person  who  i^  ncn  a^mpn^ 
tnfTttiSf  if  t^  eourt  rufiie«3  to  lot  the  pi  intitf  pvo.eed  with  his  aclioo, 
**  aiilcHi^  he  fir^t  have  a  gi;ardiau  appoiuied  by  the  probate  court,  and 
aoiify  the  guarJiau  of  the  peudeucy  of  tho  suit/'  a  mamltmus  ^\\i  be 
siwarded  oy  the  eupreme  court,  at  tiic  metaucu  of  thu  plaiutiif,  tj  com- 
pel the  appoiutiutfut  of  an  attura^^y  for  the  defcbdaiiC. — Ei, parte  ^qvI\\' 
ingtou. ; 40?) 

HOUTQAOKS. 

i.  YMtitjf  qf  uw€GM'ded^^nortffjge,'->ln.  the  ai>dcaoo  of  ^vtual  aotico^aa  un- 
reaorded  mortgage  is  void,  as  agAlosL  a  x>urohas(:r  at  execution  sale 
agaiust  the  oiorcga^or  j  eouscqaeinlv,  wh jre  tht)  plamiilf  claims  utjder 
a  BMrt<{agtH  and  the  deAuulaDt  aa4er  a  pucohvwe  at  execuiion  Bale  • 
agawtt  the  rUjDrtgagvir,  a  geaeral  ohar^o  fca  the  jury,  in  lavi^r  of  the 
plai.tiff'S  right  to  recover,  is  erroufoas,  aalea-  itie  proved  th^t  the 
lAortgaga  was  duly  recorded,  or  that  the  deleAwaat  had  Actual  tiotice  of 
its  exiateaoa. — Barker  v.  Bell V*i> 

2«  ^M4  of  mortgaged  premiset,  under  txetuiion  at  latp,  for  part  qf  myrigoge 
MU-^ixk  this  State,  a  sale  of  mftftgaged  lands,  uader  executlou  at  l«w, 
lor  a  part  of  the  mortgage  debt,  passes  no  title  or  i  merest  to  the  pur- 
ehasa:',  ouUss  there  has  been  a  previous  surrender  o**  the  le^^al  title  by 
tlie  mortgagi^e ;  and  such  surrender  cannot  be  iniplica,  in  a  court  of 
law.,  ftOiB  the  facts,  that  ha  was  present  at  the  sale,  maJe  uo  objection 
to  it^  aud  afterwards  receive i  fh>m  the  sheriff  the  proceed:)  of  the  sale  \ 
aoaaequently,  the  lien  of  the  mortgage  i^  not  thereby  disc  jarged,  nor 
ia  tlie  mortgagee,  or  a  subsequent  purchaser  at  the  Monga^'-o  sale  with 
Wktice  of  the  facts,  thereby  estopped  from  secovcring  the  laud  m  aa 
action  at  law •. 1'75 

9.  ETiiiagnwhnfM  and  tuhsequent  assignment  ^  mortgage. — Wh»  re  the  auadi« 
tion  of  a  mortgage  is,  that  the  mortgigor  sbAU  save  harmless  the  mort- 
gagee agaiust  liability  as  bis  surety  en  a  note  4ae  to  a  third  person,  the 
condition  is  performed,  when  the  mortgagor  procures  the  ca^oellatieu 
of  the  note,  and  tlie  substitution  of  a  new  note  In  its  stead,  with  a  differ- 
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*;»t-ortr;  a'!  tb?  '•'irtt*^  h  ^Z  l-cf  Ij  ex  ::.r=j-*  i.  ^  .^BrtC 
tr.'.a  \je  A^'gt^  to  the  fWttT  0-1  tLe  nrrtTt*  f  t  L:*  ':d.:=:J-visa. 

ti  •'*  2&d  *Ji\j^uXvAm  of  tb?  notes. — Bro  Il<  ▼  f  «ff.  ..<•  4-* 

th-?  in9rtg"«;:e«  acsUiSt  lUb'ltty  on  a  note  u  furetr  Sir  i^  irtiM^ 
i>*.:n:j  afi4:rw»rdj  eiU-»rr**«';cii  It  th€  carcIKrofa  cf  the  »**•  voi  ft  - 

Apr-:»;,e'-t  J^t-«r?#-3  the  !a«T*gitr'>r,  th-  laortjisre*.  msI  tfet  E-W»*a 

h*..*.i\.mt  of  ♦'  -»  rr*'w  to  tS  »-T"t  tlil  the  irorgtr*  *^J!♦  i-€»a 
f»  uri}  for  tie  >-.:♦:'▼,  C'r.-*.l!u»:»  »  i:J:J  rs-wttJ^^  **  uttw**-  At* 
pf^tie-. -w* 

5  l/-i  •  Iti*-  b->tajii  b«t^  a-  -  r  :t  or  p'»wor  lo  m^^rur&^e.  ilor  kis  •»» 
'::.:  viilu-.I  d  bi.  ft  aU^e  UI  ii(£i'>g  to  U^e  tii:c<  &utwUv7ae;«r«t««- 
li.:?.  — Fa't^-r-oB  V  Flftoa.'i.n. .-..• 4-* 

S.c  I'iiTATEs  or  Drr^nevr?.  4. 

1.  Wkai  nonttiil,  KUh  bill  of  ex^'^thm.  may  bt  taken, — A  nocsail  auj  br 
Uk<-n,  with  »  bill  of  ex^rptiocs,  (Cod",  §  234^7,)  to  eonsequcBoe  of  te 
s  ippre(»«ioii  of  Che  plaintiff ^8  depoHtton,  ob  motion,  Lelone  tlio  trill ii 
t.  b  tercd  u pon.->DoogliM!i  ▼.  M.  k  W.  P.  Railroad  Co K^ 

^.  •X"'f'ut  en  I  eritcffar  Un  than  $50. — ^lo  an  ac'ion  on  a  Bote  giran  kut  liw 
parch2i<?c-n]0!ipj  of  a  bUt«,  dtm^ges  for  a  miarepreseatauoD  or  Vraack 
of  warra/ity  of  ^iindnMs  eonstHaie  a  ^ood  sct-nH;  (Cod«,  ^  224.6  ;>ai>d 
if  lb''  amount  of  the  plaintiff '0  recovery  is  tberebj  redaced  to  le^  thai 
if: y  (lollarf),  be  caonot  be  nootfttited  under  secttoo  2865. — ^Wood  &  Kua- 
brougb  V.  Fowl  r. 1 «...  SW 

OVKFIRULBD  CASEB. 

1.  Gaylt  ▼.  Iluthon,  10  Ala.  116,  overroled  by  Taylor  t.  Strfeklaad fiTl 

2.  Sheppard  v.  Shelion^  84  Ala.  652,  overruled,  |as  to  first  ,hcad-iioie,  by 
Williamu  v.  Ivey # WO 

«H.-  Statlingt  ▼.  Xewman,  26  Ala.  SOO,  lim'ted,  as  to  iir^t  bead-note,  to  cbni 
commenced  before  tbc  (^de,  by  Williams  t.  Ivey *?W 

4.  (TaZ/M  V.  Long,  It  Ala.  7«38,  explained  and  limited,  as  to  aecond  bead- 
note,  by  HtUer  r.  Hampton^ **? 

PARTITION. 

1.  When  t€iU  for  partition  map  bi  decreed^ — Under  tbe  act  of  February  5, 
1866,  (Session  Acta  1855-66,  p.  20,)  an  order  for  tbe  sale  of  elarea,  for 
partition  among  tbe  several  joint  owners  or  tenants  in  common,  eboold 
not  be  granted  by  tbe  probate  court,  on  tbe  application  of  tbe  guardian 
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of  lrtfaD'8,  without  proof  that  the  lale  wculd  ho  to  the  ititcrci't  of  the 
iufaUts;  but,  wheo  the  appUoatioa  is  nude  foy  ndnlt  part-cWQcra,  SQcb 
{jToofis  not  nccesBar;,  altboogb  •one  trit  tb«  p^nHiee  Ifrtertsted  are  in- 

•     faata.— Coker  y.  Pitts t'i  l 

See,  also,  CajLsccAY,  9^31. 

PARTNERSHIP,        . 

I .  Whai  amtfituicf  partmrglup. — A  contract  bttw  ea  two  stojkiubcat  torn pa- 
Die0>  mi^nged  in  carryiug  pt8^eugeri<  and  fiei;^ht  between  Mumgo>ftery,  ' 
Mobile  Aiul  New  Orteans,  by  which  it  wu9  mipu  atetJ,  tbat«*c  A^ompany 
iihottLd  faryeh  a  specified  uumber  ol  Uvuie,  ul  \>liicb  the  r  hpective  •  fli- 
ers abouU  retan  uie  pi*opeify  and  assume  the  risk  ;  tl^at  ali  1  en^nf,  inia- 
r'nM,  and  damagea,  cattaed  to  third  periK>:i8  or  th«tr  pro^ertj^  whether 
by  aecidenty.  QegUj^oc  ,  want  of  atcili,  or  otbe<  eatkio,  bh»uiu  be  bocnc 
s^tely  by  lh«  •irnmuf  tie  boot  causiog  or  MQSta  aiag  mnok  Imw  or  daiu* 
«g«;  thill  the  a«inp«aRation  of  agents,  :-.t  .^peciliuii  iK»iuU,  tu  ktU'iid  to 
tbejoial  buslaete,  aad.all  toases  ^  atd  for  iujunea  atid  daimige*  ou  coi- 
tou  Kbipped  froui  ihu  river  ubaw  tUruugU  to  ^ew  Urlcaaa,  a&ould  be  a 
charge  ugaiu  t  the  join  I  fuod,  and  be-  boroe  by  tb  par  ties  uuop/d&og  to 
their  rcspeetiv^  itttereaid^  that  the  prttOfeds  and  eamiu^  of  each 
boat,  d«cla«f.iug  tliareirMm  the  muniog  «xp«nde5,  should  be  as^eriaiued 
atOQthly^  aud  be  divided  beiweeu  tbv  pariieK  iu  proportioa  lo  ihe  imro' 
lK*rof  boate  furaisb#d  by  tht^m  respecttvuiy  ;  that  QBifo<-m piiceaahouid 
be  entabiiahcd,  and  through  tickete  be  good  oii  all  the  boata;  «ud  that 
ui^ihar  party  should  be  intertdted  in  any  other  boat  rujiniiig  on  the 
b.tiB6  nmte, <>r  make  any  private  contraet  to-  bi«  own  adiratiia^e,  which 
lui^t  be  iojariou«  to  the  otherH, — coiistitubas  the  partie8  partueiS  int^r 
jw«. — Meaiicr  T.  Oox,  Braiuard  &  (Jo.., ...,...' 156 

!U  Aimmimt  qf  $iew partnera. — New  manibers  cauuot  bo  ioiroijieed  iuto  an 
ex'uitiDg  partuerahip,  evexi  by  a  xu<ijority  of  the  partners*  wilhoot  the 
eooBisM  ftf  the  others;  y^t,  if  the  others  recog^Hue . and  trtutt  t  e  new 
moubaKas  partuora,  and  comiuue  tha  boaiata^  with  them  ouder  tl:c 
oiii^iAal  sitioies,  this  is  Buffieicnt  to  miike  them  pilrtnara,  and  tp  render 
thia  •rigioal  aiiiciea  oparative  as  betwean  them <•....*«..  ^ .  U*^ 

3.  Wken  equUgi  tcill  decree  dissolution, — Althuagh  tha  defeiidants  may  not 
ha^a  coouuitted  Bach  aet8  of  miscoodact)  or  been  gtt^liy  oi  such  wilif  Ji 
T  «hitioo  of  th«f  terms  of  tha  contract^  as  would  authorize  a  court  of 
•quiiy  to  deciee  a  dissohtUon  <ft  the  pactnarship  'for  that  cause ;  yet  & 
diasaltttiaa  wUi  b«  decretd,  where  it  appears  that  they  refuse  to  oairy 
out  o«e  of  the  t«rms  of  the  articles  of  partnership,  and  insist  tha^  in 
order  to  condact  the  partnerahip  business  saocessfully,  that  stipulatiiio 
must  be  either  changed  or  disregarded ;  that  they  h  ive  refused  to  cor- 
rei'pond  with  the  complaiaants,  on  matters  connected  with  the  partner- 
ship business;  that  the  state  of  feeling  between  the  parties  justifies  the 
apprehension,  thai  the  joint  busiuoss  can  be  no  longer  prosecated  to 
the  mutual  advantage  of  all  the  partners ;  that  there  is  no  partnership 
property  which  might  be  sacriticed  by  a  sale,  send  that  a  dissolution 
would  not  probably  inflict  any  material  Injury  on  either  par  y 156 

4.  Same}  juriidvclion  not  afftdfd  by  stipukUiofi  providing  for  r^ctnct  to  arbi- 
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tration.—\  Btipulall^o  In  trtieles  of  partoersibip,  prOTidia^  for  a  so^ 
liiitwioD  to  arbitr«ii<ja  of  aU  matters  of  coDtrQrtir^y  wliicb  haj  arise 
among  tiia  pMtnert,  «b)cc  not  take  avaj  tbe  |iiri«dtctioo  of  e<|iuij  (o 
decree  a  dis^oIatioD l.'}^ 

I'LEADING  A>D  PRACTICE. 

L      PiRTiES. 

1 .  Who  U  ptoptr  i^arty pUdntdf.  — The  obligee  is  the  proper  party  to  H*e  Ipr 
the  breach  of  a  v-udor'd  title-bond,  (Code,  g  2121),)  al.boaj^hbe  bougbt 
H  \rsvi  or  rhe  iaud  fur  tlie  u^  of  a  third  peraan,aQd  haaaold  the  re«idtt*:. 
BtMltU'd  AdmVv.  Smith , ^ i»4S 

'i.  WktH  baUu  may  ime  in  ki$  o*ni  num^, — A  bailee  for  reivard,  kAhli;  (k- 
Uverod  the  goods  oq  board  hia  tmrge  tti  a  i<ti  af^boat,  to  be  eartiLd  to 
iheir  d«.'btiQ:itioo»  may  m-iutam  as  aetton  in  hia  owtj  UMa^i  agaimt  tb« 
owners  of  tb«  ateamboat,  for  the  ovj^ligoaet  ood  carelaasttasa  of  their 
>t:rva[tth  in  tbu  irai)«por«atioa  of  the  gooda,  whereby  pUiiLtiff  'oat  hia 
reward,  and  was  eonpcUod  to  pay  daiutgea  to  the  ovnera  of  ibe  goods. 
McGill  V.  Monette ,.  i:S5 

.*).  )Vkiu  gwirditm.  ffuiy  ««& --Under  the  proviaioiia  of  tha  Code,  <£§  209i, 
2132)  u  Kuardiaa  aiaj  aae  ia  hia  owo  naOM,  for  tbe  use  of  hia  ward,  to 
rec  >ver  damiget  for  the  conversion  of  t'.«  wa  da  pr^fert/.^-LoBgaure 
V.  PiH-ia^oa * :??* 

4.  H^  hmatk  mutt  iU/<rnd. '^y^'ken  an  acttoft  i«  broagkl  against  an  adult 
perpoo  wbo  is  noa  cQ'Hpot  mentis,  lis  touBl  bo  dofooded  by  ao-aMoraey,  to 
ho  appointed  by  the  «<>urt,  if  ueeessarv  ;  and  if  tie  eevrt  refusofl  to  Lai 
the  plaintiff  proceed  with  hia  action,  ''  unless  he  first  bftve  a  gtuirdiaa 
u}ipoh)ted  by  the  probatii  coarl»  and  DOtify  tha  gnardiaa  et  the  peadoiia3[ 
ol*  the  suit,''  a  mundoMUA  vLU  be  awarded  by  the  supieme  coart,  at  tho 
iiiirtance  of  the  plaintiff,  to  compel  the  appointmeftt  of  an  atlomey  £ar 
the  defendant.'— £E;K{rte  yortbingtoQ .« ,  400 

h.  Pafiies  to  »Hmm<try  proeemnp»-^lu  a  summary  prooesdi&g  afainstala*' 
collector  and  fais  sureties,  (Code,  %%  S5M-97,  262S,  26»2,)  for  Malttftw* 
to  pay  into  the  State  Ire&sttry  the  taxes  collected  by  him,  tiM  mes- 
pUiaed  esAssiea  of  one  of  the  sureties  from  tiie  iietiGe  is  Altai  to  tba 
proceedlag.-^Wartt  v.  Qreeae $Sv 

«.  P(trti«9  to  9eL  fit.^On  the  death  of  the  nomioal  plahitiff  1o  m  j»4{t<* 
ment,  a  saire  faeitu  to  revive  it  must  be  pros>eceted  in  She  Baiae  of 
his  ptrsoiial  rcpreeentatire,  and  cannot  properly  bei^euied  m  the  nanM 
of  the  bea«€cial  plaintiff  alone,  oer  in  the  name  of  the  deeeaned  aomi- 
nal  plaioHff.— Baker,  Fry  &  Co.  v.  Ingersoll 41  d 

IL      DjCCLaKATIOK,   oil   COMPLAIXT. 

7»  'AuignmeiU  qfge/wal  atidtpecial  brmehex — Inan  action  by  the  purchaser, 
against  the  vendor  of  several  slaves,  a  count  oa  a  subsequent  contract^ — 
by  which  it  was  agreed,  on  account  of  the  uMOundness  of  one  of  the. 
slaves,  who  was  warranted  soaud,  that  tbe  vendor  should  take  back 
£aid  bUvc,  and  bbould  pay  the  purchaser  a  specified  ^m  of  mouej, 
which  sum  the  count  seeks  to  recover,— does  not  require  the  as^nmest 
of  a  speoiAl  breaeb,  (Code»  §  2235  ;)  nor  is  a  special  breach  required  in 
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&.<3oant  on  an  alleged  rescission  of  the  oHginal  contract,  bj  subsequent 
a;^rt>eiiient,  oii  account  of  the  u-jsoandaess  of  oa«  of  tfa«  oU'  es.— Stone 

A:   Beatv.WaUon 23^, 

S .    ^tvennait  of  fact,  eihi  of  conduMnn. — Aa  averment  that  a  sIiitc  ia  umound, 

is  tbi3  8tatem«at  of  a  fact,  and  not  of  a  conclusion  from  facts 2oO 

9.  How  mlmint$traier  woy  or  mnsl  dedare. — Tiie  word^  '*  adminietra  ('/' 
<i:c,  foUoxtfing  the  plaiutUi '.i  Jiame  in  the  margin  of  the  complaint,  arc, 
•>f  th€mselv<»9,  mere  de'criptio  jwAs'7,»)ce ;  but  ni\  averment  iu  the  cofn- 
D'aint,  th'it  tho  money  sued  for  will,  w:ien  colVit'ted,  be  ftj^sotB  of  i)r* 
*i  C'dcnt^e  4>nate,  is  sufftuient  to  sb'.w  that  t!^e  plaintiff  hu*'.*  iu  hiH  v^'.]}- 
-^.•■«€>ntaUre  oharact(»r. —  VV'atsoii  v.  Collins'  Adrn'r. . . .' .01  •> 

10.  >\tm'i.  -The  appoHatn  courts wii:  tak^  judJci.l  nojict*  of  the  fact,  tliMt 
th  »  w  Td  ^'tf'Im^r,^^  following  the  plain  itf 's  na;u-  in  to  cniaplaint,  is  an 

f  H^>(ri.'vianon  for  tho  word  a-imhi^r.Uor.  -  Mv)sele>"s  Adiu'r  v.  Ma.^tui.. .    171 

11.  D'fff'nriion  fjefv^i  i-oiint^  in  U'(^^his^  lUi'l  cafc. — The  forms  of  com pUiiut 
pro-crib'  d  in  the  C-Mi^,  (p.  554,)  *•  for  a  eaujt  and  battery,"'  and  "for 
fahe  imp  i«o'imf»ui  '' are  both  in  treKpn«>». — Williams  v.  Ivey 1 '.>s,  :V2<> 

1'X  Sam>\  —  K  cciwwt  which  Hverf  thnt  the  dof  ;n<ianU,  **nia'.;ciouply  and 
without  probable  can??,  sued  out  a  vturrjint  commonly  talkvl  a  poiCf- 
w.irrarit  aiTuiu-t  the  pl.dhtiff,'*  i'f  ir  case  f<-r  a  malicior.s  pr^:^cculi1•It : 
Hi;  1  ;^o  5s  Ti  couiit  \\l«ich  avera  that  I'-f  i!t'f";ida:itP,  **recl<!cs-!y  .ir.il  wi:';- 
out  probabJe  i*anj«e,  throoph  their  siceni  and  servant,  caused  and  pio- 
c'jnd  a  poae«-warrant  to  be  sued  out"  &c  ,  "on  which  said  warrant 
plaintiff  was  a^ret^ted,  and  brought  bvforu  the  said  justice  of  the  p<tice, 
w:.rv,  on  hearing  the  evidence  advanced  by  the  dcJ.endanta,  disc!«f.q:cd 
plaintiff  from  the  ari^est  under  said  warrant ;"  but  a  count  which  avers 
iViat  the  defendants,  **recklofiRly,  maliciously,  and  without  probable  cause 
Jhcrefor.  cau«e^  the  •platntiffto  be  arrested  ani4  imprisoned,  on  a  charge 
that  he  had  tbrsatcned  io  injure  and  destroy  the  lives  and  propt-rty  of 
tl}e  defendantft,  and  that  plaintilT  was  imprisoned  by  defendant  for  ten 
days/*  Ac,  is  in  trespass  for  fa'se  imprisonment. — Owsley  i.  M.  &  W. 
T,  Railroad  Co 485 

IIL    Dkxciece. 
•13    9p9^k0km  of  grotmda  o/  demumr.-^A.  miflioi»der  «f  coon  to  ia  not 
^▼aiUMe  «n»<iemiitTeir,  nnltaa  spteially  tisigBCd  aa  a  f  vonod  of  demur- 
rer, M  ff(^4ntred  by  the  statate  (C^de,  g  ^tb9.y^Omi^  v.  M.  k  W.  P. 
KalhoMl  Oo 485 

14.  E>fmmrer  io  wn^latAl  aisifftiing  good  4mi  had  bnaehm.'^lA  w  totUn  on 
a  {mkai  li9od,  If  cIk  loomplaint  coatainB  a  sinjtie  •omit,  iMlfBteg  wvwal 
brcMbei,  the  fttScrfleieBey  of  one  of  the  iMifftiMiiti  it  n«l  %  groniid  oC 
d«tBn«rer  to  theenthre  eonplnlaC^WUliMwm  k  IfoArtk^r  v.  Woolf. .  296 

15.  Demumr  to  oriffhuU  mi  ammU  eMyUwt-^When  IM  orl^KhMl  eo«* 
plaint  contftiDi  a  Vingle  «o«ot,  ami  an  amended  com^oint  ia  oftar wards 
filed,  contaitatiig  fevpnA  nMIHoMa  ooantt,  a  i^eHal  to  Hw  j»d|»«iil- 
entry,  ttnu  a  #eiii«rr«r  <w«a  fttetiinod  <*i«  to  tho  flt«t  tvo  oooaH  in  tho 
complaint,'*  tr1!1  be  etinofried  to  spj^ij  to  tho  otogW  ooMt  to  Aho 
originhT  eoinplaitit ,  woi  to  Iho  frit  oottnt  to  tho  mwoidid  ooitptotot.*-^ 
Stone  &  Bent  r.Whtsott.'.... , 2H 
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IV.     Plias. 

16.  Duplicity, — A  plc3i  wbicb  is-^oiilil«,  is  not-dcinurrabi«  oajthat  ftceouoC 
Wynne  v.  Whis^niat *. « 882 

17.  Sf.  anal  pie  J-  ttmi-wttinfj  1o  gf.Mral  isxne — It  is  no  objection  to  a-vpeeiil 
plea.  uiuh'T  our  v vs^tem  of  plearling,  thA*  it  |M*eflfiits  matter  irhieb  » 
uviiilablc  nnder  tbc  general  ii»sm%  wbicb  isalsopteadod.-— H^kispon  ▼. 

j^iy  Itoii 803 

IS.   7 /Vfz  Of  fi-nyor  r"''.i(?rv. — A  pi -a  of  form'^r  recoverT  rimst  3bow  timt 

Tlio  »!au'?  •  of  act!  i:i  in  th-j  two  suii'^  i«  the  nasie  .  . .« 80B 

1 0.  ;'''  'Jiif  — T*i»»  r<^c<»von'  of  a  J!Hli,Mr*nt  airainat  a  sberift'  and  bismretlefi  in 
an  :.<  tiofi  (»n  liis  oi'.i-ial  Komi,  1  y  two  j.iiuf.  owners  of  a-'ohactel,  irx  bia 
'vr.>i.L,'riil  jkr.i  in  .-;  tiii:.;  tli«  entire  interns'-  ip  tbe  cbattol  untler  exi-oo- 
lion  :i:;:iii.>t  on«»  oi'  chc  jonit  ov.TiCrs,  uui\  !•>  n*al£in<?  thft  fl»  le  at  a  pi  ce 
r.o'  ;>niior:7AMi  by  luw,  is  a  hw  to  a  pul  sef^uont  ai*.ti(»n  of  trover  ai^ainst 
him.  ly  tlv  joi-it  owner  \v!u>  wrt^  not  a  P'lrty  t'»  the  pr.»0(»S9./or  th<»  con 
Vtr.'ion  Mrl««-;ijj:  (mm  the  wr-'Dgful  fale  oi  the  entire  intercftfc^  ami  tVe 
conclii-ivfU'-Nh  of  tilt:  bar  iaj[H)t  alT.-cted  b?  the  fMCt,  that  only  nominal 
•j  •  a;i\-»  we'-o  recovered  in  Ihut  ac:iun  ;  aor  ijy  the  further  fact,  tba^ 
ih"  1  ti'>"  ilH-lf  wrtR  uat  strictly  nuiintninHMo SOS 

20.  >'.',v.'.  \V)nro  a  promise  rv  no..r!,  wLich  !iad  bcs-n  transferred  by  . 
•'  "  •-; ,  .  "•  ■/»-''  y  '^"  tri\!'-"'  •  "  :  \\\  th"  h\nd9/>f  an  es'^^t,  with  . 
invd-ucU'us  tt>  prf!?eut  it  lo  the  i:iuk(*r  \'^c  payment,  aod,  if  ilio  paj'- 
nient  was  lefn^-'d,  to  put  it  in  the  handd  of  an  attorney,  for  collec- 
tion by  Buit;  tiud,  payment  liavlug  been  refascd,  the  agent  sei  t 
the  not«  to  »n  attorney,  who,  not  being  informed  of  t^e  naoxe  of  the 
real  owner,  br(m:>ht  gui'.  ouit  iu  the  name  of  the  agent,  aad  tlic  action 

^  waa  &nc<'essfuUy  defended,  ou  the  pica  of  set-oIT  agaiQ!)t  the  payee,  —held, 
that  the  ju  'gment  in  that  action  was  not  a  bar  to  a  Bub^quent  action 
on  the  note  hy  the  owner,*  who  was  not  shown  to  have  bad  notice  of  the 
pendency  of  that  action. — Lawrence  v.  Ware .....' 477 

21.  Whitl  it  good  plea  in  bar, — Tbiit  the  plaintiff  is  one  of  the  obligors  ca 
the  bond  which  is  tbc  foundation  of  the  suit,  is  properly  pleaded  in  bar, 
and  noi  in  abatement. — Mitchell  v.  Turner. , , ,  58ft 

22.  JHm  of  nt  itnyuea  adj»imttralor. — ^In  an  action  brought  by  an  adR»in- 
istrator  in  bis  representative  cbaraeter,  a  plea,  «Ueging  faete  wfcieli 
show  that  bis  letters  of  admio'stratioii  art  roid^  for  ir#ai  of  ju- . 
risdictiott  in  the  court  by  which  they  were  issawijis  a  good  iileftio  bar. 
Watson  ▼.  Collio 8'  Adm'r ft U 

23.  Plea  of  /^oMf.— In  an  aotlon  on  a  note  given  for  the  purcbase-money 
of  landt  a  speaial  plea,  averring  tbe  vendor's  iniar^prefleotatloaa as  to  a 
rualeHal  raalter,  and  eeDsequeac  iojury  to  the  frarchaaer,  but  coo  tain- 
ing  no  avennent  tha^/  sueh  Misrspreieatatba  milled  the  porchaser,  or 
coaoiktttod  am  iadueeoMat  to  the  parcbaae,  or  was  relied  oa  bj  hioi, 
thils  to  make  ont  a  aaae  of  Iraod.— Kaooaffy  v.  Lambert SI4 

24.  What  is  agaUtiUe  under  fftMrai  isiMe.— In  a&  aoiioa  oa  a  note  given  for 
the  pvrohaseH&oMy  of  land,  a  peomiae  by  the  vaodor  to  eauoel  and  de- 
stiny «he  «e«at  m  oonsidaratioa  of  the  laol  that  the  laad  vaa  aotijcct  to 
overiow,  wImo  ha  had  vepfoae&ted  thai  it  was  sot,  It  avaibble  as  a  de- 
fense under  the  plea  of  the  general  Issue ;  bat  the  vewkxr^s  nsisrepre- 
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mentations  as  to  anj  material  matt<*r,  wbicli  constituted  an  iDduceinent 
to  tlie  purchase,  fwd  on  which  the  purchaser  relied,  is  ouly  atallable 
uudtir  a  special  plca^  of  set-off,  bj  Tirtue  of  section  2240  of  the  Code. . .  314 

2&.  JSrror  ujUhord  injtury  in  suttaining  demurrer  to  ipmal plea, — The  sustaia- 
Ing^  of  a  demurrer  to  a  special  pled,  if  err.vodous,  is  not  arailable  to  the 
defendant,  wh^n  tiie  recorti  shoirs  that  he  had  the  full  benefit  of  the 
OAise  defeote  under  the  general  issue..  ......* 81*4 

2f».  JPre^itmplion  08  to pUadm^. — Whea  no  pleas  appear  in  the  record,  the 
appellate  court  will  presume  that  proper'gleas  were  filed  to  let  iu  the 
•▼idence  which  the  primary  court  admitOT^jy^ynae  r,  Whij»enaot . .  282 

PRBSCBIPTION. 

See  Adtesse  Poaszasiosr,  2,  4,  i. 

PRESUMPTIONS. 

1.  J^esumed  existence  of  ccmnum  liw  in  otfier  S(atei.^lQ  tVe  absence  of  e  vi- 
deo ce  to  the  tsoo'rarj,  the  couita  of  this  State  will  presume  that  the 
common  law  prevails  in  other  6tate&>-CoiiDor  v.  Trawiok's  AdmV. . ,  ^ .  285 
AIbo,  Borom  t.  King's  Adm'r , 6'^i 

2.  Preiumption  ofproheUe/rom  lapse  of  U)nt, — Atithori ties  cited  on  the  ques- 
tion, whcthcf  the  probate  of  a  wiK,  nearly  sixty  years  old,  would  be 
presnmed  from  lapse  ©f  time,  under  the  circums'apces  of  thi-s  case* — 
Jcm'son  T.  Smith' ;..... 140 

PaOETTBITION. 

1.  WkMnUlie$»'-^Whw€  a  probata  j«dge  has  granted  the  wiit  of  habeat 
eotpus  to  aa  enrolled  eonscript,  who«e  petition  for  the  writ  show^  on 
.Hs  face  that  laid  Jpdge  has  oo  jnrfsdfetion  to  inquire  into  the  validity 
of  his  eoroUmeat,  a  prthib'tion  will  be  awarded  %7  the  supreme  court, 
withuaia  pn^vious  appIicatiOD  to  ^e  «lreiiit  coort,  enjoining  further 
proeeedlngi  by  the  probate  judge ;  and  the  appHoation  for  the  irrit  may. 
toe  made  by  th.2  enrolling  officer  who  has  the  custody  of  the  conscrip'. 
£x  parte  mtX,  m  re  Willie .' «3T 

RSHSARING  AT  LAW: 

If  On  account  qf  lost  reoeipt,  einee  /9im(i*~Seciion  240?  of  the  Code,  au- 
thoriaiing  a  rehearing  after  final  judgment  at  law,  on  aceoaat  of  a  lost 
receipt  or  discharge  of  the  claim  sued  on,  which  has  since  been  found, 
dors  not  apply  to  a  case  where  the  action  is  founded  oo  a  promissory 
note,  and  the  receipt  only  shows  a  payment  of  the  original  consldera-, 

tion  of  the  note.--I)avis  v.  McCampbell 688 

.  !!.  Same,  on  aeeount  of  turprisey  accident,  nddakej  wr  /ra«d.-- Where  the  de- 
fdndant  in  an  action  at  law  is  required  by  the  court,  as  the  condition  of 
a  continufknce,  to  confess  a  judgment  for  a  part  of  the  plaintiff's  demand, 
and  confesses  judgment  accurdingly,  he  cannot  afterwards  obtiin  a 
reheanng  as  to  the  confessed  judgment,  (Code,  §  2408,)  on  the  ground 
of  sorprise,  accident,  mistake  or  fraud y ^^^ 
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SCIRE  FACIAS. 

s 

1.  Parties  to  }^rL  /./,.— On  tlie  death  of  the  nominal  plamtiff  in  a  judg- 
jRRnt,  ft  mre  fdcias  to  revive  it  most  be  prosecuted  in  tlie  name  of 
hi'^  personal  reprepentative,  and  cannot  properly  be  ii^sncd  in  the  oaTtie 
of  the  beneflcial  pla'ntiff  alone,  nor  in  the  name  of  the  deceased  nomi- 
oal  plaintiff. —Baker,  Fry  A  Co.  t.  IngeraolJ ♦!♦ 

SKT-OFF. 

I.  What  is  availablt. — la  an  action  on  a  note  given  for  the  purchase-moiiej 
of  a  slave,  damages  for  a  nifreprcscntation  or  bnach  of  warrantr  of 
ooundness  constitute  a%^|^Betofr,  under  section  2240  of  the  Code. — 
Wood  &  K'mbrough  /.  JM*lfcr 2«« 

t»  Uwplecukii. -In  an  actionj^jt'tk  note  given  for  the  pnrcUaec-money  of  land,- 
the  vendor's  misrepresentation  as  to  any  material  matter,  whibh  cousti- 
iuted  an  inducement  to  the  purchase,  and  on  which  the  purchaser  re- 
lied, is  available  under  a  special  pl^n  of  8et-oif,  by  virtue  of  section 
2210  of  the  Code,  but  is  not  available  under  the  gent^xal  Iseuo.— Kan- 
•adyv.  Lambert ....,,.,,.. 314 

»HKR!FF. 

1  Oornpensatt'U  for  carryint/ convicts  to  peniietitiarif, — la  conveying  a  con- 
vict to  the  penitentiary,  it  is  the  duty  of  the  ftherJfl'  to  t,ravel  ''th«  Und 
route  usually  traveled"  within  this  ^ie^Q,  (Cede,  §  o931  ;)  and  he  b«* 
no  authority  to  carry  him  through  other  States,  alihoMgh  'Hhe  laiui 
rL>ute  usually  traveled,"  between  the  court-houge  of  the  county  and  the 
penitentiary,  may  be  through  those  Statesu — Greene  t.  McGehee 119 

i.  Commimoiit  forr  execution  of  process  regular  o/»  its  fttce,  hut  issued  on  void 
judfmerU^ — A  sheriff  \a  not  entitled,  as  ag^nst  ih«  defendant  in  'exeov- 
tion^  tp  r(  tain  hia  commiesions  out  of  the  procoeds  of  tbe  nle  of  pr^i*^ 
erty  under  An  execution  regnhr  on  its  face,  but  isaoed  on  a  jadgmenl  i 

which  ia  void  on  aceount  ot  the  inoompeteaoy  of  the  proiidiag  judlge  ;  ' 

^though  the  statute  (Code,  §  2S84)  proteeta  bin  in  the  execulion  Df 
•uch  process.'i^Wilsoa  ?,  Sawyer .<►....  509 

ttAKDER.  ^    , 

1.  What  loyraf  are  adiotiaUe, — Words  spoken  of  another,  InipiitiDg  to  blm 
the  statutory  offens^^  of  trading  with  slaves,  (Code,  g  8286,)  are  notac-  i 

lionable,  since  the  offcnsp  does  not  involve  moral  turpitude,  and' the 
punishment  affixed  to  it  \%  not  infamous.— Heath  v.  Deva\ighn. . .  ^. . . ,  <06 

1.  Vohdity  qf  contract  vutde  with  slave. — A  promissory  note,  given  to  a 
itlave,  for  money  borrowed  from  him  by  a  white  man,  is  void,  aad  wiU 
not  support  an  action. — Martin  r.  Reed.  ...,..•• 1IS4  | 

S.  i5«ns.— Although  the  sale  of  any  article  to  a  Blave,  without  the  consent 
of  the  master,  specifying  the  article,  is  a  penal  ofTeuae  under  tixe  laws  i 
of  this  State ;  yet,  if  the  contract  has  been  fully  executed,  and  .the 
property  delivered  to  the  slave,  it  does  not  lie  in  (he  mouth  of  a  third 
f)erson,  when  sued  by  the  master  for  a  trespass  to  the  property,  to  al- 
lege ttfe  illegality  of  the  con  tract —Sterre't'a  Executor  r.  Kostor 404 
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3.  VaJiditjf  of  contract /or  hen^  qf  .slave. — If  the  njastor  knowingly  permits 
l&is  shve  to  acquire  monej^  and  to  pay  it  out  to  ft  third  person,  in  a 
fair  business  transaction,  he  cannot  afterwards  reclaim  it;  bnt,  if  such 
tiiir(>  person  receives  and  holds  the  money  for  the  ben.  fit  of  the  slave, 
AAd  as  his  bailee,  and  it  ia  afterward.^  used,  without  the  kno^rlcdge  of  the 
Kttaster,  in  purchasing  the  filave  for  binaself  from  the  nJster,  the  con- 
tract is  void,  and  does  not  divest  the  master's  titlo. — Webb  v.  Kelly. .  84^ 

4 .  Gift  to  tlave. — There  U  no  statute  or  rule  of  kw  in  this  State,  which  pro- 
litbttc  a  gift  of  old  clotb^'S,  or  other  artic'eji  harmless  in  their  nature,  to 
a  slave,  without  the  knowledge  or  consent  of  hia  manter';  but  the  title 
aod  possession,  on  the  delivery  of  the  articles  to  the  slave,  must  be  re- 
ferred to  the  master. — Devaughn  v.  Heath 638 

ft.  VaUdity  of  bequest  of  fretdom  to  slave. — In  this  State,  a  diivct  bequest  of 
freedom  l^o  slaves  is  void,  unless  their  emaocipation  is  authorized  by 
■om^  special  legislative  provision  ;  and  where  the  testator  is  author- 
ized, by  •  special  statute,  to  emancipate  his  slaves  at  his  discretion ,Jbut 
Ib  required;  AS  a  coodltion  preoedeot,  previously  to  convey  a  certain' 
quantity  of  land  to  the  jud^e  of  the  coonty  court,  in  trust  for  their  U6^, 
as  a  security  that  tbcy  shall  not-  become  a  public  charge,  a  devise  of 
ibd  land  to  the  slaveis  themselves,  id  a  witl  which  is  not  sufficiently  at- 
taated  to  pass  real  estate,  fs  not  a  substantial  eampltiincc  with  the  stat- 
ate,  and  the  becjuest  and  devise  are  both  void. — Jack  v.  Doran's  Ex- 
ceators. £«£ 

6.  YaUdittf  of  tentammtnry  Iru^  for  emancipation  of  slaves  at  their  dedion. — 
A  tes^tamentary  trust  for  the  emancipation  of  slaves,  the  execution  of 
wbich  IB  made  to  depend  ou  the  election  of  freedom  by  the  slaves  them- 
•elves,  ia  void,  because  they  have  not  the  legal  capacity  to  make  the 
aleettMi  j  and  the  same  principle  applies,  where  the  executor  is  directed 
t*  earry  the  slaved,  for  the  purpose  of  emancipat-Dg  them,  ''to  some 
^Q  Blareholding  State,  <n  to  the  repablic  of  Liberia,  as  the  said  slaves 
flMy  prefer." — Cresswell's  Executor  v.  Walker. : IM 

1,  SmaKe^tion  att  of  i860  ndt  retroaetive.—The  act  of  February  25,  1860,  ^ 

*to  amend  tb«  law  in  relation  to  the  emancipation  of  slaves,"  (Sefision 
Aetg  18M-6Q,  p.  2S,)  doea  not  afifeot  wills  which  had  been  admitted  to  " 
probata  before  its  paaaage.--JoBe«  ▼.  Jobcs'  Executor Ql^ 

SUMMARY  PROCECmNOS. 

1.  Parties  to  tutnniary  proceeding, — ^la  a  summary  proceeding  against  a  tax- 
0<aiector  and  his  sureties,  (CQde,  g§  2596-97,  2628,2632,)  for  bis  failure 
to  pay  into  the  State  treasury  the  taxes  collected  by  htm,  the  unex- 
pUined  om'ssion'of  one  of  the  surdties'from  the  notice  is  fatal  t^  the 
jiroceediug. — Ware  t.  Greene. 3|i3 

2.  Statide  qf  lirfiU'jliont, — The  State  not  being  expressly  included  in  the 
act  of  1832,  (Clay's  Digest,  329,  §  90,)  which   prescribe^  six  years  as 
the  limitation  ot  aet*ona  against  the  sureties  of  public  officers,  that  stat- 
ale  doee  not  app^y  to  a  summary  proceeding  against  a  tax-o  jUector  and     ^^ 
hie  sureties,  instituted  in  the  name  of  the  comptroller  of  public  ac- 

,     6a«ot»,  for  the  use  of  the  S  tate. 3S3 

8.  Qmdnuanee  and  discontinuanoe^ — A  summary  proceeding  by  notice  and 
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motion  will  bo  dlscontinucif,  unlesa  fiomeV;tion  is  bad  on  the  notice 
at  the  return  term,  aUbouph  the  "stay  law'*  prohibits  the  rendition  of 
judgmeot  at  that  term  ;  yet  tbe  plaintiff  may  keep  alive  bis  notice,  hj 
baving  it  docketed,  according  to  the  rnle  of  practice  adopted  at  th-a 
term,  or  by  Rome  |ctioa  of  the  court  contiouing  its  existence. — Kl  partt 

N.  B.  & 3.  ^.  Alabama  R»llroad  Company 60^# 

-i.  *"  Siatf-laia*  (t2^plus  to  snmtTiarif  proeeedififfft. — The  first  section  of  the  net 
*' to  regulate  judicial  procsedings,''  Rpproted  the  8ifi  February,  1861, 
and  commonly  kn^Wn  as  the  *-stay-laTr/'  (Ac's  uf  Called  Session  of"  1661, 
pi  3,)  which  prohibits  the  rendition  of  judgment  at  the  return  term  of 
any  *'atiit,  writ,  summons,  complaint  or  blll,'^  applies  to  a  summary  pro- 
ceeding by  notics  and  motioD|  on  the  part  of  an  ineorporatod  railroad 
company  {i^^ainst  a  deliaqueat  stockholder  \  although  the  charter  of 
th3  compaar  aujiorlzes  the  rendition  of  judgment  in  its,  f^vor  at  the 
return  term  of  ttii  notice,  provided  it  ha?  been  served  twenty  days 
prwioiis  thereto •  • ^'^1 

surbtif:s. 

1 .  JOmk'irgc  of  Virgty^by  new  contract  b*iiu:c$nj:redUor  ^iid  principal  debtor. — 
A  new  contract  between  the  creditor  a!nd  the  princ'pfd  debtor,  made 
without  the  consent  of  the  surety,  and  founded  upon  valuable  c'oasid- 
cratlon,  by  which  the  time  of  payment  is  extended,  discharges  the  snrcty, 
although  no  other  day  of  payment  is  fixed.— -Cox  v.  Mobile  &  Ohio  Rail- 
road Co \,, ZZ9 

2.  Same;  usury. — An  agroemeut  by  ths  princiiMil  debtor  to  pay  usurioas 
interest  in  future,  in  consideration  of  the  creditor's  promise  to  extetid    . 
the  day  of  payment,  being  void,  does  not  disebarge  the  surety  ;  wheth- 
er the  actual  payment  of  usurious  interest,  by  the  principal,  woukl  dU- 
chargc  the  surety,  qwxrtJ , 'i^^ 

8.  ^Action  at  law  between  co-turetiu  ati  official  bond. — One  of  tha  SHF«-'tles  en 
•   a  sheriff  *d  official  bond  caonot  maintain  an  actio  a  at  law  oa  (he  bon^» 
agiinst  ths  other  aoreties,  for  their  priui^ipaVs  default.— JtiitoheU  v.  Tur- 
ncp , ,.. *, «*• 

TAxi:s.    • 

1.  T^xon  (zuc^r>n'«a2(;<.— The  tax  imposed  b  y  law  en  thss  froM  amovnt  •£ 
auc'ion  nales,  (Code,  g  S91,  eab'd.  17,)  i«  to  be  assesseci^  against  and 
paid  by  the  auctione  r,  and  not  by  the  owner  of  the  property  so^d.— 

.    The  State  v.  Lcc  &  Norton x ...*..., tW 

TAX-COLLECTORS, 

860  SUVMIBT  PS0CREDIM0«I,  I,  3. 

^IRE^SPASS. 

1.  Actioft  lid  ag  limt ^corporation,-^  Axi  action  o(  trespass,  for  false  impris- 
onment, lies  against  a  corporation.— Owsley  v.  M.  k  W.  P.  Railroad 
Company , ' , ^ 

%.  yfhoL  oanstiihiet  tretpaK  to  fM2fy.~Where  a  house  is  erecttd  partly  on 
Ibe  la^di  of  the  plaialiff,  and  partly  on  the  adjolnlog  landt  of  the  d** 
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fondant ;  bat  is  not  shown  to  have  heon  so  erected  by  agreement  with 
the  plaintift\  ui'der  circumstances  which  would  juBtifj  its  remoTal  as  a 
mere  chattel, — the  mere  fact  that  the  greater  part  of  it  is  on  the  de>- 
fendanVs  hinds,  gWefl  him  no  right  to  enter  on  the  p!aintiif  Ja  lands,  or 
to  remove  the  house  therefrom.— Bolliug  y.  Whittle.  ,1 268 

S,  JDidindion  belioeoi  counti  in  trespass  and  case. — The  forms  of  c6mplaint 
pre<crlbod  in  the  Code,  (p.  664,)  "  for«&6aaIt  and  battery/'  and  "for 
false  imptiflonment/^  are  both  ui  trespass. — AVilliama  v.  Ivey.  ...198,  220 

4.jS(n»e.— A.  count  which  avers  that  the  defcnd^U,  '^maUciously  and 
witb<Mzt  probable  cause,  toed  out  a  warrant,  commonly  called  a  peace- 
warrant,  against  the  plaintiff/'  is  in  case  for  a  malicious  prosecution ; 
mod  so  Vs  a  count  which  avers  that  the  defendants,  ^'recklessl;  and  with- 
out probable  caaee,  through  their  agent  and  servant,  caused  aad  pro- 
eared  a  peaoe-warrant  to  be  sued  ont,"  &c.,  "on  which  said  warrant 
plaintiff  was  arrested,  and  brought  before  the  said  justice  of  the  peace, 
who,  on  bearing  the  evidenoe  advanced  by  the  defendants,  discharged 
plaintiff  from  the  arrest  under  said  warrant ;''  but  a  count  which  avers 
that  the  defendants,  ^^recklessly,  maliciously,  and  without  probable  cause 
therefor,  caused  the  plaintiff  to  be  arroated  and  imprisoned,  on  a  charge 
that  he  had  threatened  to  injure  and  destroy  the  lives  and  property  of 
the  defendants,  and  that  plaintiiT  was  imprisoned  by  defendant  for  ten 
days,'*  &C.,  h  in  trespass  fbr  false  impdfioument— Owsley  v.  M.  &  W. 
P.  Railroad  Co 48ft 

5.  Udepmcffi^  mdmeti — In  trespass  for  an  assault  and  battery,  and  for 
fiUso  imprisonment,  evldenco  of  an  arrest  and  im^iisoomeut  without 
legal  process,  or  under  legal  process  which  is  void  on  its  face,  is  rele- 
vant and  admissible ;  ami$,  m  to  evidesce  of  an  arrest  and  impriaou- 
mest  under  process  wfaiohUs  not  void  on  its  face.— Williams  v.  Ivey. . .  19S 

6.  JSvUmtee  m  mitigdiioncf  itoM^.— On  the  execution  of  a  writ  of  ioquirx 
after  jvdgmcst  by  defsult,  in  trespass  for  taking  personal  property,  the 
fitct  ^«a  the  proper^  wis,  at  and  before  the  levy  of  the  exeou^on, 
which  oonstttnted  the  troapass  complained  of,  in  the  poasession  of  the 
defendflDt  in  ezeeutioB,  »  competent  evidence  Uv  the  defendaat,  in  mit* 
igation  of  damages,  aa  teDdiug  to  show  that  he  Mted  in  good  fiedth  la 
having  the  levy  made. — Sterrett's  Executor  v.  Kaster 404 

7.  Sams*— la  snoh  ease,  the  judgment  by  default  estops  the  defendant  from 
-shoiHng,  even  in  mitigation  of  damages,  that  the  plaintiff  had  not  such 
a  title  as  would  authorize  a  recovery ;  yet  he  may  show,  in  mitigation, 
tbattheplaintiifwMnoitiie  ownerof  the  property,  as  that  fact  is  not 
necessarily  ineoBBisteni  with  the  plaintiff  *s  right  to  recover. 404 

8.  yindMot  damafft8.-^ln  trespass  qvare  daumm  fttgUy  a  charge  to  the 
jury,  asserting  that  they  can  not  give  vindictive  damages,  '^unless  Ihey 
heUere  from  the  evidence,  that  the  defendants  aslicieusly  entered  190* 
the  plaintiff's  lands,  oa  a  rude,  aggimvating,  or  histtlting  manner,"  is 
erroneous,  because  i^  improperly  restricts  the  standard  of  liability.— De- 
Vaughn  v.  Heath • .  MS 

''HUOTEEi, 
See  ETWBirCE.  11 
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TRUSTS— (JO!fTi!fu»n. 

1 .  Ojntrad  bHwem  trustee  and  cestm  que  ^ru8&— -To  mbjeot  a  married  womaa'a 
separtite  estate,  created  by  deed  or  will,  to  the  payment  of  a  debt  con- 
tracted by  ber  with  ber  Inistee,  or  with  a  partocrsbip  of  which  he  tB 
a  member,  it  is  nol  enough  for  the  complainant  f-o  aver  asd  prore  that 
"the  articles  were  furnished  by  her  express  dcsfre,  under  the  faith  and 
credit  of  her  separate  estate,  and  were  Bai table  and  proper  to  her  con- 
dition in  life  :**  be  must  repel  the  imputation  of  bad  faith,  which  the 
law  casts  upon  him,  br  showing  that  the  prioea  charges  were  reasona- 
ble, and  that  be  made  no  profit  by  the  tranBaetioa.~CleTe)and  r.  Pol- 
Urd A ^ 481 

3.  Aabnitsiont  of  oedui  que  trust  adimasibie  e^yainai  trmtee. — In  an  aotimi 
brought  by  the  trustee  of  a  married  woman,  sntbg  for  her  nee,  ber  a4- 
mitsions  are  competent  oTideoce  against  him.— MeLemore  ▼.  Kuekolls,  M 

S.  Voltmiary  exseuiorjf  trust  not  tnforeed, — A  court  of  equity  will  not  €nA>roe, 
against  the  grantor  or  his  personal  repneseatativei  a '  purely  Toluntaiy 
executory  trust  in  favor  of  a  graad-obild.— Bonim  v.  King's  AdsV. ...  184 

USURY. 
See  Chaacekt,  8. 

StJRBIIES,  8. 

VENDOR  AND  PURCHASER. 

1.  AdwTst  possession  6y  purchaier,  ttnder  color,  ef  <t<la-^Whera  a  porohaser 
enters  into  the  po68ea8ion.of  land  under  a  tendor't  bond,  conditioned  to 
make  title  by  a  sp  ciSed  day,  which  musf  arrive  before  a  part  of  the 
purchase-money  is  duc^y  the  terms  of  the  co9tniet»  bis  possession  can 
jiot  be  considered  adverse  to  the  vendor,  ontil  the  day  appointed  far 
Ihc  conveyance  of  the  title ;  and  where  such  bf&Bd  is  execatod  by  OfM 
who  professes  to  aot  aa  the  agent  of  several  Join^  owners,  for  one  of 
whom  he  has  no  authority  to  act,  and  is  tbof  oonditioned  for  the  coft< 
veyance  of  title  by  them,  the  eharacter  of  the  porehaaar^s  possession  i« 
the  same  as  tb  all  the  owners. — Ormond  v.  Uartitt , .  ^S$ 

2.  Tender  qf  deed,  andeiriction,  as  prerequisitee  to  rigU  ^  ^vm  on  Mnior't 
6oni. — Where  the  vendor  baa  no  title»  and,  to  thafr  reason,  refoaes  t* 
make  a  title  when  requested,  the  tender  of  a  dAod  by  the  porohasert  to 
be  executed,  is  not  necessary  to  perfect  his  right  of  aothm  on  the  title* 
bond ;  and  an  actual'evistion  of  the  purchaser  19  not  necessary,  emoa 
his  right  of  action  accrues  as  soon  as  the  bond  is  broken  by  a  lailore  to 
coavey.—BedelVa  Adm'r  V.  Smith 548 

3.  AdmiMnhms  of  deetttrtttipna  ^  tfendor  and  Me  adadm»t9t»y  sikmoaig  r^fia^ 
<md  inakUitjf  to  make  (jita— In  an  action  on  a  tttle-bond,  against  the  per- 
sonal representative  of  the  vendor,  the  declarattona  of  the  vondor  in  hit 
life-lime,  and  of  tlie  def!»ddant  after  his  qnalifisation  as  administrator, 
showing  a  irefasal  and  in^biiit;^  on  the  part  of  each  to  nuke  title,  ars 
competent  evidenee  for  (be  plaintiff. s 1^^ 

4.  Limitatum  qf  mbtkn  far  breadi  of  MAhofnd. — ^Uoder  ibt  law  existing  be- 
fore the  adoption  of  the  Code,  (Clay*s  Digest,  3^7,  %  81,)  there  wss  w 
statute  of  limitatlonB  applicable  to  an  action  for  a  breaoh  of  a  vendor^ 
titlo-bond \ «• 

f .  Piju-tial  saiirfacUon  rf  hond.-^A  deed,  execated  by  tbo  vendor  at  the  r^ 
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queet  of  the  purcbafer,  coovcying  a  part  of  tbeilaDd  einbiaccd  in  the 
tUle-bosd,  with  coveoautA  of  warrant/,  to  a  third  person,  Diay  be  ac- 
cepted by  tbe  purchaser  afi  a  partial  compJiance  with  the  coodilioD  of 
the  bond ;  and  being  8o  accepted,  Us  admisaibility  and  Taliditj  Are  not 
affected  by  a  mistake  ia  tbo  de.scriptioQ  of  the  laud  coovt^yed,  nor  by 
the  fact  that  the  Tcndor  had  no  title  to  that  part  of  the  land G4S 

iriLLS. 

1.  Probate  of  forei^  wiili  neoeseity  for. — A  foreign  will  must  bt»  proved  to 
have  been  admitted  to  probate^before  a  certified  copy  of  it  can  be  re- 
ceived as  evidence  of  title- to  peraonal  property,  or  become  admissible 

evidence  und-  r  the  act  of  oongress  of  1700.— Jemison  v.  Smith 140 

ft«  Same;  suficienq/  and  proof  (J. -^  A.  transcript  from  the  records  of  a  court 
of  ordinary,  in  Georgia,  properly  certified  under  the  act  of  congress  of 
1790 ;  containing  a  copy  of  a  will,  an  affidavit  beneath  it  by  one  of  the 
subecribiBg  witnesses,  purporting  to  have  been  made  before  "J.  Thig- 
pen,  J.  P.,^^  to  the  effect  •*  that  he  be'it-vfs  he  assigned  hi?  name  at  the 
last  part  of  the  within  instrument  of  writing  ;"  followed  by  an  entry, 
fitating  that  B.  S.  and  J.  8.  were  "sworn  executors  ;*'  and  other  entries, 
showing  that  the  per.^oDS  so  appointed  discharged  several  executorial 
duties,  and  were  recognized  by  ihr  cou»t  as  executors,— must,  under 
the  constitution  and  laws  of  that  t^rate,  as  proved  in  this  case,  l)e  re- 
garded as  sbowiijg  the  probate  of  the  will,  and  the  appointment  and 
qualification  of  the  executors 1 40 

S  Presumption  of  prolate  from  lapse  of  lime. — Authorities  cited  on  the  ques- 
tion, whether  the  probate  of  a  will,  nearly  sixty  years  old,  would  be 
presumed  from  ^ap«e  of  time,  under  the  circumstances  of  the  case 140 

4.  General  rides  of  comftntction. — In  the  construction  of  wills,  all  the  parts 
are  to  be  constri  ed  in  relation  to  each  other,  so  as  tor  form,  if  possible, 
one  consistent  whole ;  and  though  the  former  of  two  inconsistent 
clauses  must  yield  to  the  latter,  yet  this  rule  i^  only  applicable  after 
the  failure  of  every  attempt  to  gve  to  both  such  a  coretruction  as  will 
render  them  equally  effective. — Wynne  and  Wife  v.  Walthall 273 

•.  Emancipation  act  of  1860  not  retroactive,—  The  act  of  February  25,  1860, 
"to  amend  the  law  in  relation  to  the  emancipation  of  slaves,"  (Seas' on 
Act!  1859-60,  p.  28,)  does  not  affect  wills  which  had  been  admitted  to 

probate  before  its  passage. — Jones  v.  A)nes'  Executor 674 

See,  also,  Lsqact  and  Deti«x. 

WlfNESS. 

1.  Competency  qf  corporator  at  witness  for  eorporation, — The  society  of  free- 
masons being  a  purely  ehari table  corporation,  a  member  of  tbe  society 
cannot  be  said  to  have  the  snallest  pecuniary  interest  ia  ihe  erent  of  a 

'  suit  to  which  the  society  is  a  party  ;  consequently,  be  is  a  compeieoi 
witness  for  tbe  society.— Bordine  ▼.  Grand  Lodge  of  Alabama 3S5 

2.  OmpeUncyqf  distributee  as  toUneas  for  estate, — On  tbe  death  of  a  married 
.  woaiaD,  pending  an  action  brought  by  her  trustee  for  her  use,  a  dis- 
tributee of  her  estate  is  not  a  competent  witness  for  the  plaintiff -^Hc- 
Lemore  7«  Nuokolls. —  691 
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WITNESS— CONTINUED. 

3.  OoTiipetaicy  of  transferror  as  tnlncsifor  tranffQirce. — A  distributee  of  an  es- 
tate, who  is  shown  to  nave  rJcascJ  to  the  other  distributees  his  itttereei 
in  tbo  ftabjcct-m«ttt'P  cf  a  suit  brought  by  the  administrator,  in  bis  rep- 
resentative charact'T,  is  not  iiiconipt-'teijt  as  a  witness  for  the  plaintiff 
under  sectron  2290  of  tho  Code.— Coife  ^.  Coatees  idm*r 627 

4.  Competency  of  distributee  as  wHi'.efsfor  adminidrator. — But  such  distributee, 
potwithetanding  such'reK'ft«e,  is  not  a  competent  witness  for  the  admin- 
istator,  on  tbc  ground  cf  interest,  altbongh  he  might  be  rendered  com- 
petent hr  a  reh.'a5e  of  liis  entire  interest  in  ihe  estate t%1 

6.  Oympetenci^  of  %i'itueis  as  ajTtAed  ly  interest. — An  obligor  iu  a  bond  given 
under  section  1691  of  the  Code,  when 'administration  is  committed  to 
the  s:enerftl  adrafTiiFtrat'^r,  the  sheriff,  or  the  coroner,  conditioned  for 
the  pajment  of  the  f^es  and  allowsinrcs  made  by  the  court  on  such  ad- 
ministration, "if  the, property  of  the  estate  is  insufficient  therefor/'  is 
not,  under  section  2802  of  tho  Code,  incompetent  as  a  witnes-^  for  such 
administrator,  in  an  action  brought  by  him  fa  his  ropre-renta'ive  char- 
acter  ^ 627 

6.  Pergonal  attendance  of  wUri^s.'*,  and  mtpprcunon  of  deposition. — SembU,  that 
the  act  '*  to  compel  the  p-  rsoiial  atteudaiice  of  witnesses  in  civil  cases," 
(Session  Acts  1 857-8,  p.  84.)  docs  not  apply  to  a  witness  who  is  con- 
fined in  Jail  under  a  judicial  sentence  ;  but,  if  the  prop  r  affidavit  Las 
boon  made,  and  the  att'^ndance  of  the  witness  can  be  procured,  the  depo- 
frition  ought  to  be  suppressed. — Webb  v.  Kelly SO 

7.  JRdea-'ie  of  surety  on  detinue  bondy  and  exaraination  as  witnt-*a. — The  surety 
on  a  detinue  bond  may  be  released,  and  examined  as  a  witness  for  bis 
principal,  on  the  execution  by  the  latter  of  anew  bond,  with  other  good 
and  suflicient  sureties;  but  it  is  not  permissible  to  erase  the  surety's 
name  from  the  bond,  agaiuyt  the  objection  of  the  obligee,  and  substitute 
the  name  of  another  surety  in  his  stead 3*9 

8.  Competency  of  plaintiffs  in  action  f gainst  eornvwn  carrier,  to  prove  coni^nii 
and  value  of  lost  baggage.^n  an  action  again-t  a  railroad  company,  as  a 
common  carrier,  to  recover  damages  for  the  loss  of  passfenger's  bag- 
gage, the  plaintitf  may  prove  the  contents  and  value  of  his  trunk  by  bis 
own  oath. — Douglass  v.  M.  &  W.  P.  Railroad. Co 6^^ 

f .  Examination  cf  parties  as  Vfitnefises,  in  append  casefrom  Justice^s  court 
In  appeal  cases  froni  a  justice*!  court,  where  the  amount  in  controversy 
exceeds  twenty  dollars,  the  statnte  authorizing  eitWer  party  to  be  a  wit- 
ness in  his  own  behalf,  (Code,  §  2779,)  has  no  application  to  8uit<<  by  or 
against  corporations  aggregate. — Ala.  &  Tenn.  RirerB  Railroad  Co.  ▼. 
Oaks*  Mills •.. «5 
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